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PREFACE. 


The favour vrith which my work on Bes Judicata” has been 
received, not only in India, but in England and the United 
States, may be taken as a conclusive proof of the general appro- 
val of the plan adopted in its preparation — the plan of the 
utilization of the labours of fordgn judges and jurists for the 
development of the Indian law, and of a recourse to judicial 
decisions and legal writings of other countries for the elucida- 
tion of legal questions coming before the Indian courts. The 

references in that work to the decisions of American courts 

« 


and to the works of American authors, are attracting the 
attention of Indian judges and Indian lawyers to the vast 
sources of hidden judicial wealth, which can be so well and so 
easily utilized to help them in the administration of justice in 
this country, and to guide them in the proper solution of the 
legal difficulties they every day encounter in their work. In 
Eugland, the inclusion of Mr. Browne’s notes in Campbell’s 
series of Ruling Cases, and the increasing references to 
American decisions in all legal publications, is a tangible 
evidence of an increasing demand for such knowledge, and must 
result in a still further increase in that demand. The foundation 


there of the Society of Comparative Legislation with a view to 

disseminate a more extended knowledge of foreign law is also 

« 

a step, and an important step, in the same direction. The work 
of the Society cannot fail to direct general attention to the study 
of the American and Continental systems of Jurisprudence, and 
to provide facilities for that study by giving a special stimulus 
to the creation of a foreign legal literature in the English 
language. The importance of this result can hardly be over- 
estimated, as it will not only prevent the adoption by the legis- 
lature of measures already tried and found to be a failure in 
other countries ; but it is certain also to increase the vision and 
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broaden the horizon of the English legal public, and by fa- 
miliarizing it with judidal conceptions and legal methods other 
than its own, to prepare the way for legislation on a wider and 
more catholic basis. This is also likely in the end to contribute 
materially to the general assimilation of the commercial and 
general laws of different jurisdictions under the British Empire, 
and even of other countries, and to a relaxation of that antiquat- 
ed rule which treats the law of even an adjoining country as a 
question of fact, to be proved like other facts, by the evi- 
dence of experts. In these circumstances, an explanation 
can hardly be required of me for the cosmopolitan char- 
acter of this work, in which the writings of Kessler, Breithaupt, 
and Binding ; of Carrara, Orivellari, and Giorgi ; and of Garraud, 
Blanche, and Adolphe and H^lie are died as freely as those of 
FitzJames Stephen, Russell, and Pollock ; of Hume, Alison, 
and Macdonald ; and of Wharton, Bishop, and Clark : and the 
Codes, legislative projects and decisions of Germany, Italy, and 
France are referred to as frequently as those of India, the 
British Islands, and North America. 

, 2. The principle of res judicata and other cognate doctrines 
having been treated in my last work with special reference 
to their application in civil proceedings, I decided to treat next 
of some subject with special reference to its application in 
criminal law. The Irish decision in Beg. v. IJehir called my 
attention last year to the apparently hopeless Tsonflict of 
opinion in regard to the subject of consent, as disclosed in 
the leading articles on that subject in the Ilarward l^iw 
• Review and Madras Law Journal, us well ns in the leading 
decisions of Beg. v. Middleton, Beg, v. Ashwell, Beg. 
V. Flowers, qnd Beg. v. Clarence in England ; of Reg. v. Dee 
in Ireland ; and of Wolfskin v. People, and DutcJter v. State 
in the United States. I was aware that the conflict was not 
restricted to the questions touched by those decisions, or even 
to the countries whose jurisprudence was derived from or based 
on the English law. I soon came to know that in r^rd to 
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criminal matters, it extended as well to the leading countries of . 
Europe, where jurists are still discussing the general effect of 
consent on crimes, and the inalienability of individual rights, of 
rights to one’s life and limb, and even to one’s person or 
property. Among the most successful accomplishments of the 
Indian Penal Code, is the treatment of the essential qualifications 
and the positive operation of consent — of consent as a legal 
phenomenon in the law of crimes, and as a ground for justifica* 
tion of criminal acts. Unlike it, the Penal Code of almost every 
country in Europe, to a great extent, ignores consent altogether ; 
and even the Codes which recognize it, do so only in a very 
few cases and only as a ground of the mitigation of punishment. 
The question even of the necessity of the absence of consent for 
any offence, is usually left to be determined by general consi- 
derations relating to the nature of that offence, and of the 
general principles Irearing on consent. It occurred to me that 
some of this conflict was due to a misapprehension of the nature 
of consent and its usual incidents, and might be avoided or 
lessened by a proper consideration of the subject in all its 
bearings ; light being thus thrown on points not suflSciently 
developed or clear in one branch or system of law by what 
has been written or said about them in other branches or 
systems. The results of this consideration are embodied in 
this treatise, for which I now claim the indulgence of the public. 

3. The Subject is at once important and comprehensive. 
Consent may be said to be the essence of the obligation of all 
contracts, the destruction of the liability involved in all torts’, 
and a justification or mitigation of the criminality of most 
crimes. If acts and intention are the base of a legal trans- 
action, consent is one of its chief modifying factors, giving it Us 
particular coloring and tone. Consent can make a wrong right; 
and there is hardly a transaction which may not undergo some 
change in its legal character on account of its wide extending 
operation. The effects of this operation in the case of most traps* 
actions are of too uniform a character to require separate treat- 
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•bpiv'efWt thoe is no Cftfttatory. law on the enl^ect of oonsant 
even in British India, except in legaid to riie causes oi its ^s* 
qualification, and to its effects as a justification ; md it has 
naturally not been practicable to follow the order of ai^ 
positive law. The treatment has, therefore, proceeded on natural 
lines, and in the orderly sequence in which the various questions 
connected with the subject arose for consideration. The entire 
subject has been divided into thiiteen chapters. The Brst 
chapter, after referring briefly to the ‘ operation of consent 
in the law of contracts and torts, explains the general character 
of its operation in criminal law. The second chapter treats of 
the nature of consent as an operation of mind, and in relation 
to the &ct of knowledge. The third chapter discusses at 
length the nature of coercion, mistake, and other objective and 
subjective disqualifications and vitiating causes of consent in 
the law of contracts, and the effect of those disqualifications and 
causes on the existence of consent, which in every branch of 
law is, however, independent of them. The fourth chapter 
treats of the expression of consent as express, and implied or 
constructive, and of the various cases in which it may or may not 
be implied from .acts or circumstances which do not convey it 
directly. The fifth chapter explains the scope of consent and 
of the act consented to, discussing the difference between 
consent and will. The effect of consent forms the subject of 
the sixth chapter, in which the subjective and objective inddents 
of an effective consent are discussed. The seventh and eighth 
chapters, which read together, form, as it were, an extended 
commentary on S. 90 of the In<fian Penal Code, treat respectively 
of the objective and subjective causes that vitiate consent in 
criminal law ; the former, discussing the exact efiect on consent 
of fear, nusconception, and fi:tiud ; and the latter, the grounds of 
incapacity for consent, including infancy, unsoundness of mind, 
and drunkenness. The ninth chapter deals with the absence 
of consent, and with the offences of which that absence is an 
essential constituent, and which cannot coexist with consent. 
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Xbd tenth ohj^ter is & eert extended coninentarj on S.S. 
87-89» 91 and 92 of the Indian Penal Code, and deals with 
consent as a justificatitm of acts which otherwise would fall 
within the criminal law. The next succeeding chapter deals 
with consent as a ground of mitigation of the criminality of 
acts or of their penalties. The twelfth chapter deals with the 
effect ofconseot on jurisdiction and rights of procedure, and the 
extent to which they way be waived, ^nd the work concludes 
with the thirteenth chapter, in which mention is made of a few 
points relating to the onus pi’obandi and evidence of consent. 

5. Reference has already been made to the scantiness of 
the statutory law on the subject. Nor is the case-law bearing 
on the subject very heavy. Full advantage has, however, 
been taken of both these sources of information so far as 
they go, as well as of the unofficial literature on the subject. 

I am not aware of any English work dealing exclusively with 
the subject, which is dismissed even by writers, like Dr. Whar- 
ton and Dr. Bishop in a few pages of their respective works on 
criminal law. On the continent of Europe, I have been able to 
get only two small treatises in Germany by Kessler and Breith- 
aupt respectively, and though they are both essentially cuntro* 
versial, discussing only particular aspects of the subject, my best 
acknowledgments are due to them. The subject is referred to, 
however, at some length in almost every general work on crimi- 
nal law, and assistance has been taken from almost all such 
works, as well as from the leading commentaries on most of the 
Penal Codes of India, Europe and America ; the learned com- 
mentaries of Olshausen, Riidorffi and Rubo on the German Penal 
Code having, for instance, remained on my table, during the 
preparation of the work, even more constantly than the works 
of Mayne, Starling and Collett on the Indian Penal Code. 
The assistance taken by me has generally been ackaowledg;ed 
expressly and by name in the body of the work ; but special 
reference may here be made also to the debates in the various 
Le^slative assemblies which have enacted Criminal Codes, to 
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the r^rta of the English and the Indian Lav CcnninissicHiera 
engaged at different times in the revision of t&e criminal laV 
England and India, and to the excellent report vi^ which 
Livingston presented his Draft Criminal Code for Louisiana. 


6. In treating of the subject, I have not contented myself 
with an enunciation of a bare statement of the law applicable,, 
nor even with merely formulating hard and fast rules. The 
subject being, to a great extent, still in a controversial stage, it 
has been my constant endeavour to cite authorities for every 
leading proposition advanced, and to illustrate the same by 
quotations from decisions and text-books, using, so far as 
practicable, the ipsissima verba of the judges and the jurists. 
This has appeared to be specially desirable, as the foreign 
reports and publications from which assistance has been taken 
are almost entirely inaccessible in this country. 


7. One of the main objects of the work being the expla> 
nation of the present law of India relating to the subject of 
consent, it has been an object of constant endeavour to in- 
troduce references only to such aspects of foreign laws and 
decisions as are of a general character and may be of use in this 
country. And when for the sake of argument or for the eluci- 
dation of any point, the mention of other facts has been found 
unavoidable, their real character has been invaiiably so clearly 
indicated as to avoid all chance of contusion to the Indian 
law 3 rer. Further, as the majority of the Indian readers cannot 
generally be acquainted with the modern contineutal languages,' 
I have, in case of citations from the German and the Italian, 
and in most cases even from the French authors, given an 
English translation in the notes. In regard to the decisions 
cited, the authoritative report alone has generally been 
'given in the body of the work ; but reference has been 
made in the nominal index to other contemporaneous reports, 
and to the well-known series of the Revised Reports in 
England, and to the National Reporter Series, the Law 
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Rqxafto Annotated Series, and the series which the pnUie oWn 
to Mr. Freeman and his associates in the United States. In 
most cases, the year in which the decisions were passed has 
also been given in that index. To farther increase the 
usefulness of the work, a list of contents has been added, and 
the index of snbjects made full by means of cross>referenoes, 
and a proper classification of subheads. 


Delhi^ 20th June 1897. 


HUKM CHAND. 
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CHAPTER I. 

Opebation op Consent in Cbdonal Law. 

Volenti non jit injuria* 

This principle of Roman jurisprudence is of a very 

general application, and recognized in 

of^onsMt ®1**”*‘®** every system of law. The Roman Jurists 
“ ‘ knew it in several aspects; and acted upon 

it in several ways. The Roman Law had several maxims 
virtually to that same effect (A). Ulpian laid down broadly— 
Nulla injuria est, qua in volentem jiat* Indeed, what more 
natural than to presume that there is in fact no evil, or that 
if there is any, it is perfectly compensated, when there is 
a consent. Bentham, approving of the rule embodied in the 
maxim, observes that it is founded upon two very simple 
propositions ; one, that every person is the best judge of his 
own interest ; the other, that no man will consent to what 
he thinks hurtful to himself. 

As reverse of fraud, consent appears to make right every- 
thing that would otherwise be a wrong. It is even said con- 
sensus fadt legem* and consensus tollit errorem. Bramwell, B., 
in his opinion in Reg. v. Middelton^, observed : “ It is a good 
rule not to make that a crime which is the act or partly the 
act of the party complaining : Volenti non Jit injuria: — As 
far as he is willing let it be no crime.” Dr. Bishop, in his 
work on (Criminal Procedure *, after observing that ** in 
natural reason, one should not complain of a thing done with 
his consent,” says that the law, in all its departments, 
follows this principle.” 

2. Consent is the very basis of contract as a legal con- 
ception. It is only an agreement of two or 

Operation of con- persons to do or not to do something, 

lent on oontnots. ± i. 

that can form a contract ; and from the 
'lature of an agreement its most essential constituent is the 
consent of the parties. There can be no agreement, unless 

(i) Beiente ft oonsentientf non ft iniuria, Kmo videtnr frandaro eoi^ qui feiwot ft 
fonfmitnnt. Bi quit rolenim retineatf non videtwr dolo mato retinfrf lege Fahia 
eaxotuTf ut liher^ qui hominem ingonuum^ vel lihorti/Mm inoitum edwoerit ; • . • eim 
poona toneatur, 

0. 0. Bei., 54e | • I, 70 
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there is a meeting of at least two minds in one and the same 
intention, and different minds can be held to meet only when 
there is consent on the part of them all. An agreement may 
in f&ot be said to be merely another name for a proposal as- 
sented to by the person to whom it is made. Without con- 
sent there may be the shadow, but not the substance of the 
contract 


Consent can also generally, without anything else, undo a 
contract, dissolving the obligation created, and discharging 
the liability imposed, by it. As it is the agreement of the 
parties which binds them, so may their agreement loosen the 
contractual tie. In British India, it is expressly enacted that 
if the parties to a contract agree to substitute a new contract 
for it, or to rescind or alter it, the original contract need not be 
performed *. Under the English Common Law, a bill of exchange 
or promissory note could always be discharged by the holder’s 
consent *. Even now a delivery of it to the acceptor, or a 
waiver in writing, will be deemed a discharge *. In the United 
States, the instrument has to be destroyed and surrendered for 
the purpose of discharging the debt L In case of other contracts, 
they may be discharged by consent only when it amounts to a 
contract, and is therefore expressed under seal or accompanied 
by consideration. Mutual forbearance or discharge of obliga* 
tlons is, however, a sufficient consideration. 

It is sometimes said that a simple contract may, before breach, 
be waived or discharged without a deed and without considera- 
tion. It is thus observed in Bullen and Leake's Pleadings*, that 
It is competent to the parties to a contract, at any time before 
breach of it, by a new contract to add to, subtract from, or vary 
the terms of it, or altogether to waive and rescind^it *. The 
substituted contract forms a good defence to an action on those 
terms of the previous contract which have been altered by it, 
and may be so pleaded without any performance or satis&ction, 
which is require to constitute a good defence after breach ”. 
This is correct, however, only when the original contract is 
executory, as, in such a case, the discharge of each party by the 
other from his liabilities under the contract is a sufficient 
consideration for the promise of the other to forego his rights. 
If a contract has been performed on one side, an agreement that 
it shall no longer be binding, without more, is void for want 


* Spaidt V. Barretti 57 III 289. 

« ^ Apt IX of 1872. 

* Fofter 9 , Dawbur, 6 Ezoh«, 889. 
8 45 A 48 Yio., 0. 81, 0 . 62. 


V Jaflraj v. DayiSi 124 K. Y.i 164 ! 

State r. Muttriei 156 19. 

« II., 298. 

* OoM o. Loid Nngent. 5 B. A Ad., 88. 
" Taylor V. Hilarji 1 O.H. A B.| 741. 
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of consideration.” Both the rule and this exception were laid 
down in Fosttr v. Dawher^ in winch Parke, B., said : “ It is 
competent for both parties to an executory contract, by mutual 
agreement, without any satisfaction, to discharge the obligation 
of that contract. But an executed contract cannot be discharged 
except by release under seal, or by performance of tbe obliga- 
tion, as by payment, where the obligation is to be performed 
by payment.” These restrictions are all based on the ground 
that the consent to revoke previous consent should, like the 
previous consent, be of a formal character. 


The rule of the Indian law quoted abovd has, as duly a 
“ legislative expression of the common laV,” been construed 
as restiacted to the cases contemplated by Bullen and Leake'* ; 
and to “ agreements which more or less affect the rights of both 
parties discharged by silch agreenients,** as they necessarily 
imply ” cousidemtion which is either the mutual renunciation 
of right or coupled with it the mutual undertaking of fresh 
obligations, or the renunciation of some right on the one side 
and the undertaking of some obligation on the other.” “ In 
)‘egard to all other cases, s. 63 of the Indian Contract Act 
provides in direct antagonism to the law of England,'®* that 
“every promisee may dispense with or remit. Wholly or in 
part, the performance of the promise made to him, or may 
accept instead of it any satisfaction which he thinks fit.** 


3. Nor is the operation of consent restricted to contracts^ 

leave and license being quite as ordinary 
Operation of con- ^ defence in actions on tortsi Consent to 
sen on torts. ^ wrongful act takes aWUy from the act 

all the tortious character it may have on account of any 
harm it ma]^ cause to tlie person giving the Consent. Consent 
to suffer any harm takes away the tortious character of 
any act that may cause that barm to the person giving the 
consenti And this effect of consent in regard to the turning 
into right of every tort is not restricted to any particular class 
of torts, and appears to be quite general. Thus, Mr. Jaggard, 
in his work on Torts,” says : “ Harm suffered by consent is 
not, in general, the basis of a civil action. If the defendant is 
gmlty of no wrong against the plaintiff, eEcept a tvrong invited 
aiid procured by the plaintiff for the purpose of making it the 


Boeger v. SLtmk, 148 Fa, Bt., 77 ; 
MaaesB v. Henry, 90 Ala., 454. 
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foundation of an action, it wonld be most unjttst that the prb- 
cuter of the wrongful act shonld be permitted to profit by it.’* 
“ Consent,” as observed by Mr. Cooley in his work on Torts,” 
“ is generally a full and perfect shield when that is complaint 
of as a civil injury which was consented to. A man cannot 
complain of a nuisance, the erection of which he concurred in 

or countenanced A man may not even complain of tlie 

adultery of his wife, which he. connived at or assented to.** 
Consent to on assault on a wife is a bar to a suit for 
damages by her and her husband.” Consent to commit 
wbat would otherwise be a trespass carries with it an ex- 
emption from the necessary results of wliat was consented to. 
Where one expressly or impliedly invites or permits another to 
come upon his premises or to use his premises in a way otlicr- 
wise wrongful, he cannot coinplnin of that coming or using as 
a trespass.” Nor can there be wrongful imprisonment of a 
person without his detention against his will For, if ho 
voluntarily place himself in a situation, wliere another jn.ay 
lawfully do that u'liich has tlie effect of restraij)ing Jih('rt\', 
especially if he refuses to depart wlien he may, he canii<»t 
complain that he is unlaw’fully imprisoned.” Consent of the 
liusband, whether to the specific act, or to the general immora- 
Jity of the wife, is a bar to his recovery of daniag't^s for the 
same.” ISo also, if one j)erson procure another to jmhiisli 
defamatory matter concerning him, with a view to sue that 
other for the matter published, he cannot afterwards sue him in 
respect of the same.*" 

The contrary has sometimes been held chiefly on tlio ground 
that a consent which the haw forbids cannot he accepted as a 
legal protection. Thus, in a very early case,®* it A^sheld tluit 
if a person licensed aiiotlver to beat him, the license would he 
void, as it would be against the law. In IhniHcr v. Clarke*^ 
the action was for an assault, ami the (circumstance that the 
assault was in the boxing, in wliich tlve pirties had joined with 
their mutual consent, was lield not to l;e a good plea ; as the 


>» P. 187. 
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17 Sweetzer r, Boslin and M. B. Co^ 
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boxing was unlwful, and tills consent of a party to it could not 
excuse the injury caused by the boxing. In Stout v. 
Wren^ it wiis held, “ that a roan shall not recover recom- 
pense for an injury received by his own consent, provided 
the act from whicli he received the injury be lawful ; but when 
two figiit by consent, and one is beaten, be may recover 
damages for the injury, because the fighting is illegal.’' In 
'Belly. Hansley,^ the Court held, “that one may recover 
in an action for an assault and liattery, although he agreed to 
fight, for such agreoment to break the peace being void the 
nvixirn, Volonti non fit injuria does notapjdy.” The same was 
held in Logan v. and in Dole v. Snhine.^ In Shay 

V. Thompson^ the jury were instructed that, if the jiarties “ by 
common consent, in auger, fought together, and that the plaintiff 
was actually injured in s.aid fight by the defendant, the 
plaintiff is entitled to recover from the defendant the actual 
<lamages resulting from said injury” ; and the Supremo 
Court held that the instruction was fully sustained by 
authorities. In Adam-f v. Wayyoner, it was held, on a 
review of authorities, that it was no bar to an action for 
assault that the parties fought eaoli other by mutual 
consent. 

In BarJioU x. iVrhjhfB'^ Minshall, J., in deli veidng the ojw* 
nion of the Supremo Court of Ohio, said : “ As often as the 

<|uestiou has been presented, it has been decided that a re- 
co%'ery may bo hid by a plaintiff’ for injuries inflicted bj* the 
defendant in a mutual combat where the plaintiff' ivas ihe first 
assailant, and tlie injuries resulteif from the use of excessive 
and unnecessary force by the defendant in repelling the assault. 
These appftreut anomalies rest upon the impen’tance Avhich the 
law attrtclies to the public peace as well as to tbe life sind 
person of tlie citizen. ... It is upon the same principle of 
public policy, that one who is tlie first assailant in a fight 
may recover of his antagonist for injuries inflicted by the 
latter, where he overstejis ivhat is reasonably necessary to his 
defence, and unnecessarily injures the plaintiff ; or that, with 
apparent want of consistency, jicrmits each to bring an action 
in such case, the assaulted pirty for the assault first 


»»tl 35 N. H.. .AOS. 
»» 61) Wis., 610. 
33 Tnd, 581. 
43 Ohio, 177. 


■■a 1 Hawks, 420. 

**b 3 Jones, N. 0., 131. 
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committed upon him, and the assailant for the excess of force 
used beyond what was necessary for self-defence. In 
Willey V. Carpenter,*^ the Supreme Court of Vermont held 
that a license to a person to commit assault is no defence to 
an action for damages for the assault, and said that the 
rule that consent will not justify an assault and battery is 
good law, and conclusive to a sound public policy.”* In 
MeCue v. Klein*' Willie, 0. J<, in delivering the opinion 
of the court, said th it the rule of law Wi\s clear that consent to 
an assault was no justification. Cooley, in his work on Torts,** 
says that “ the rule of law is clear and unquestionable, that 
consent to an ass lult is no justificition.” it is said in Jag* 
gard on Torts,*' that consent does not justify as'^ault. It has 
even been held that a person may maintain his civil suit for a 
battery, to Which he consented and in which he jirirti' 
cipated. 


Df. Bishop, referiiiig to “ decisions like these, proceeding 
on a inisappi’chension, and overlooking established law,” says 
that they should not be followed in future cases. They 
are clearly Wrong, as the ground on which they proceed is 
uotenabli^. 'I'hat ground pre-supposes that, in such Cases, tho 
law has forbidden the consent,*’ while consent is never for- 
bidden in them ; but at the best, only the act constituting the 
tort is forbidden, and the ground, to have any sense, should 
be stated to be that consent to an act forbidden by law is 
inoperative, and can Itave no effect itt excusing the act.* 
'rhii.s in Miller V. Bayer, ^ Marshall, J., in delivering the 
opinion of the Supreme Court of Wisconsin observed, that 
“ consent by one person to allow another to perf«rm an un- 
lawful act upon such person does not constitute a defence to 
an action to recover the actual damages which such person 
thereby received.” In Wriley v. Carpenter, *** the Supreme 
(!!lourt of Vermont observed that all such decisions proce«.*ded 
on the principle, that the act assetited to being unlawful at 
common law, the consent of the plaintiff’ is no bar to his action.” 
If this were true, however, consent Would never have any effect, 
as, of course, there would be no use of it in regard to an act 


Dctle Erflkine, 85 N« IT., 509^ 
D.^rlifijf r. Willintns, 35 Ohio, 0( 
GiKlor r, Witzol. »2 lib. • 

E* A«, S58s 
60 Tex , 1U8. 

Mm. V) too 


^ on Torl«, 187. 

8h»y r. Thomson, 61) Wia.| 
08 N. W. llep., 8U9. 
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which wast already and without it» lawful, It might as well be 
contended that the consent of a person couhl not transfer his 
rights or property to another, as such transfer would be 
in itself, and apart from consent, a wrongful act. Tips 
would, hqwever, destroy the very basis of the law of 
contracti*, and therefore ^hows the absurdity of the ground 
even as it might be urged. 

To minimize the absurdity, a further distinction is made. It 
is said, that ‘‘ the law does not recognize consent to conduct un- 
lawful, or forbiddep by positive law, or for doing that to which 
a penalty is attached ; but where the wrong complained of is 
not forbidden by law, though it may be by morals, such as the 
seductipn or debauch of a m^u’s wife or daughter, slander, 
libel or trespass on his real estate or to his personal pro- 
perty, agreement, consent or license, is a good defence.”*® 

Thus in Adams v, Warjgoner,^ Pettit, C. J., in delivering 
the opinion of the Court, said : “ We think the deduction and 
poncliision to which we have come are fully warranted by the 
law and by the reason thereof, which is, that an agreement, 
leave, or license to do an act which in itself is unlawful, 
forbidden by positive law, and for the doing of which a 
penalty is attached and denounced, whether a felony or a 
misdemeanor, is no defence to an action for damages by a 

E w ho has been injured by the doing of such act, though 
xde the agreement, gjiye the license, leave and consent ; 
but when the wrong complained of is not forbidden by law, 
though it may be by morals, such as the seduction or debauch- 
ing a man’s wife or daughter, slander, libel, or trespass on 
his real estate or to his personal property, agreement, consent 
or license, is a good defence.” 

Mr. Jaggard himself, however, does not consider this distinc- 
tion tenable, observing that ** seduction is as much forbidden 
by positive law as is assault.” He suggests, what is no 
doubt true, that ** the true distinction is that a man cannot 
consent to do anything which is a breach of public duty.” 
And the contrary principle that a person consenting to an 
injury cannot profit by that injury and recover in an action 


** Torts, COS. 


I •«» 88 I&d., 581. 
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for it has recently been recogrn'zed, in a raost general form, 
by the Court of Appeals of Kentucky in Goldnamer v. 
(j*Brien, in which it has been held that a woman consenting 
to abortion cannot sue for it ; the court not being “ able 
to understand how, in a civil suit, in which the party consent- 
ing alone is interested, compensation can be allowed by the 
law.’* 


The principle is not settled, however, and the Supreme 
Court of Wisconsin has, however, still more recently held 
that the consent of a w'oinan to the performance of an abortion 
upon her is not a defence to an action for actual damages 
thereby sustained by her.®‘* 


4. It has been said that “ consent alone is not enough to 

justify what is on the face of it bodily 

person, if |iarm,” that wilful hurt is not excused 
consented to, cannot be , , t. -c ^ 

by consent or assent if it has no reason- 
able object,”®^ This is sometimes at- 
tempted to be justified on the ground of the inalienability of a 
person’s right to the safety and preservation of his body, but 
consent does not involve the question of the alienation of any 
rights. The doctrine of inalienability has been maintained by 
some eminent jurists. But there do not appear to be any 
sufficient grounds for belief in the existence of any such in- 
alienability, for believing tliat a person can allege and recover 
for an injury to any right of his, notwithstanding that 
the act causing the injury was done at his desire and 
request, or with his approval and permission, llesides, 
under every system of law, a person is competentrto inflict 
any injury on himself and his body he may like. And 
it is a general principle that a person can consent to any 
act which he can do himself without oflending the law. 
Pollock himself, in his draft of the Indian Civil Wrongs Act,®* 
proposed to enact, in general language, that a person is not 
wronged who suffers accidental harm or loss, through a risk 
naturally incident to the doing by any other person, of a thing 
to the doing of which the first-mentioned person has con- 


8S 8 W. Rep.,, S31. 

I Miller v. Bayer, 08 N. W. Bep., 
869 * 


»• Poll. Torts, 144 (2nd Ed.) 
»» S. 86, 
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sented, or any harm or loss in oonseqnenoe af any act done 
in good faith and with his free consent. 

To what extent consent may completely justify or excuse 
bodily harm or wilful hurt will be explained later on ; but 
there appears to be no sufficient authority against the pro- 
position that the person, to whom such harm or hurt is caused, 
IS not able to recover in an action for that harm or hurt if he 
had consented to suffer the same. 


5. Consent is.thus a complete defence to a tort. But an act 
Consent of an in- causing harm to a person is a tort only in 
dividual does not regard to that harm. A consent to one act, 
affect acts prejudicial or to suffer one harm or sort of harm from 
to public. Qjjg person will not affect the tortious char- 

acter of any other act, or of any other harm, or sort of harm 
from any other person , nor as against any person except him who 
gave the consent. Consent will thus not take away the wrong- 
ful character of any act so far as it may be wrongful inde- 
pendently of the harm to the person who gave his consent to 
that act. M. Garraud, in his work on the Theory and Practice 
of French Penal Law, says ; La foculti de connentir une 
renondation valable d .un droit personnel irouve, en effett une 
double limite et dans le droit aautrui et dans I'intdrSt public. 
Ill n'est pas possible de renoncer d un droit lorsque^ par cette 
renondation., le droit d' autrui se trouve Usd ; ainsi^ le pire ne 
peut renoncer h Vun des attribute de sa puissance patemelle, par 
exemple au droit defaire clever son fils de telle manierc et dans 
telle religioUf parce que, au droit personnel, correspond alors 
un devoir vit-d~vis d’auirui, et la renondeUion h ce droit 


serait, en m^me temps, la violation du devoir. III n'est pas non 
plus permis de renoncer h des droits au maintien desquels 
Vordre public est intdressd : “ /us publicum privatorum volontate 
mutari nequit. ’* De ces considdrations, il faut done condure qu'un 
individu ne peut pas accorder h un autre indwidu le droit de violer, 
en sa personne, tes lots qui inidresseni, soit d'autres indivtdus 
soil Vordre public ^ les bonnes maeurs. In one sense, indeed, 
there is no. act which causes harm only to one person. 


Sp intennjngled are the affairs of men, that a person 
can seldom suffer harm without involving some harm to 
a number of other persons. Almost every injury to one*s 
person or property may affect his means of providing for 
the maintenance of his relations, of payment to his credi- 


** I. MS. 
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tors, of affording relief to the poor and distressed, and even 
of discharging his liabilitj as a tax -payer to the State. These 
means, hovrever, are interests of too remote a oharaoter 
to be reooginzed by law, and the harm resulting from a 
diminution of them is considered too remote to affect the 
legal character of the act itself. These interests of the 
relations and the creditors of an individual, of the poor 
and distressed, and of the State are, at best, what are known 
in German Law as neben interes»en.^”^ If law oared for 
these interests, it would protect them even against the indi- 
vidual himself. In case of property, wenigstens die mulhwillige 
vergeudende Sachhesehadigung zu ihren Gvnsten verboten 
haben,^'” Yet, in most systems of law, mischief consists in 
the causing of harm to another person’s property. In British 
India, the causing of harm to one’s own property may also 
constitute that offence, but only when it is intended or Known 
to be likely to cause “ wrongfol loss or damage to the public 
or to any person,” that is, to any other person. And ca using 
harm to one’s own person is not an offence anywhere, not even 
when the harm amounts to a loss of limb or the severest bodily 
injury, except when it is caused for some ulterior purpose 
directly prejudicial to the State. . Nor is further cognizance of 
these subsidiary interests of others essential, as, in most cases, 
the notion of self-interest and self- advantage will be strong 
enough to prevent acts that are likely to cause harm to them. 

A tort may, however, sometimes cause even such harm to the 
society as the law takes cognizance of, and, viewed as a cause 
of that hann, it will be treated not as a tort, but as a crime, 
though as distinguished from a crime essentially against 
society, it may be designated a private crime. 

Harm to the society being the essence of all crimes, it is the 
consent of the society alone that can excuse them or affect 
their criminal character. The legislature, as representing the 
will of the society in the interests of the society, often declares 
criminal acts free from their criminality. It is on this ground 
that the general and in fiict even special exceptions in regard to 
the criminal liability of acts are based. These exceptions, in most 
countries, declare that the consent of the person directly injured 
will excuse the commission of certain crimes, which mainly 
affect only that person. To the general exceptions, thus con- 
tained in the Indian Penal Code, reference will be made later 

[a) Snbeidiary interestB* 

i) At leafft wanton waiting injnrj to property wonld be forbidden for their 
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on, but, apart from them, it is clear Ibat no individual can, by 
consenting to any criminal act causing harm to the societyt 
alter the criminal character of that act. 

Any injury committed in such a way as to be an offence 
against the body politic can be prosecuted in defiance of the 
consent of the party immediately injured*' . Or. Wharton speaks 
of it as the better opinion, that “ so far as concerns the State, no 
private individual can, by consenting that a crime shall be com- 
mitted on him, estop the State from prosecuting.** 

This principle is recognized in every system of jurisprudence. 
Amnng the Bomans it found expression in several maxims. 
Jus publicum privatorum pactis mutari non potest, Priva- 
torum conventio iuri publico non derogat. Pouta, quoe contra 
leges constitutionesquet vel contra bonas mores jiunt, ntdlam vim 
habere, indubitati iuris est. Liber homo suo nomine utilem 
Aqudliae habet actionem : directam enim no habet, quoniam do- 
minus membrorum suorum nemo videtur. 

The Hahomedan Law not having had at its first conception a 
distinct notion of the body politic, and being essentially an 
exclusive religious system, grouped all rights of the society 
with those which men owe to the deity, under the he^ of 
rights of God (fluquq AHaJi) as contrasted with the rights of 
individuals (Huquq-vd-Ibad'). And offences against the rights 
of Gk)d are punishable altogether apart fi*om the consent 
of the person directly affected by them, which takes away the 
tortious character only of offences against the rights of indivi- 
duals. 


6. Con|ent would thus appear to have no field for its right- 
ing operation in the criminal law, except 
under direct legislation. This is indeed the 
case even in regard to private crimes, where 
the harm is such or so considerable as to actually affect the ap- 
preciable interests of the society, as, for instance, if the harm 
consists in the lote of a person’s life or limb. The consent of 
the person to whom sucn harm is caused cannot naturally affect 
^e criminal character of the act causing that harm. Generally, 
however, the harm to the society is only an indirect result of 
the harm to the individual, and can have no existence without 
it ; and a harm consented to by an individual is no luum, as 
explained above, to that individual. In sane oases tiie Imrm 


** Whait. Or. L., ICO. 
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to the society consists merely of the genei^ alam to the 
public resulting from the harm caused to the. in^viduaij and 
there can be no alarm from an act done to a pe^n wii^ his 
own consent. 


On these grounds, consent has, as a fact, considerable opera* 
tion in criminal law, and often negatives the existence of a 
crime. Among Germans, it is ah ordinary ma^m that die 
B^nwilligung des Verletgten scMiesst die Strajbarheit der Hand- 
lung aus^'^K In the English Law, as observed by Dr. Wharton •*, 
consent by an owner to the taking of goods is a defence to a 
prosecution for larceny ; consent to the entrance into a house is 
a defence to a prosecution for burglary ; consent to an assault, 
not connected with a breach of public order, is a defence to a 
prosecution for assault ; consent to an intended rape bars a 
prosecution for rape ; consent to an intended robbery bars a 
prosecution for robbery. The same principle was recognized 
even among the Romans. Sed et si credat cixquis invito domino 
se rem commodatam eontrectarst domino auiem volente id fiat 
dicitur furtum non fieri. Vi factum videri Quintus Mueius 
scripsit, siquis contra, quam prohiheretur, fecerit. 


7. The effect of consent in criminal law is thus quite dis- 
tinct from that in the law of contracts. 
The ^ot oha^ There its effect is positive, and it leads 

of consent. dmectly to the creation, transfer, or extinction 

of rights. In the criminal law, its effect is 
a purely negative one, and it does not affect any rights. 


Die EinwUligungbesteht nichtin der Constituirung eines Bechts 
fur den Anderen zur VornaJme der fraglichen Handlunf’*'^ , 
Das Wesen der EinwUligung besteht nicht in der Uepertragung 
des in Frage kommenden Bechts des EinwUligenden aujden 
Anderen^*^ Die EinvoUligung ist keine Dereliction des fraglichen 
Becius^^. Die EinwUligung ist kein Verzicht auf ein BeMt"^\ 

Consent is at the most a relinquishment of one’s interest in the 
doing of an act. Thus Eessler says : “ Wenn igh mit beumsstem 


(e) The conflent of the injared penon ezolndei the penftlity of the act. 

(d) consent does not consist in the oonstitntiQn for anottier of a right to the 
nnd^taldng of the act in question. 

(0 The existence of consent does not consist in the transfer ef the right in question 
of the oonsenting person to another. 

Cf) l^e consent is no derelicrion of the right in question. 

(g) The consent is no renunciation of a right. 


•« I Whar. Or. 169. 

1 ** Kess. Einw.i 19. 

•V Kess. Sinw.. SO. 

1 ** KessrSinwaflls- 


so Eem. iShiWi ». 
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WUlen eine dem Gute gefdhrliohe Handlung geetcUte, so beweist 
dies doss es insoieeit kein Gut mehr fiir mioh ist , oder, wets 
dasselhe sagt, dass ich kein Jnteresse mehr dctrati habe^ dass 
diese Handlung unterbleibe,*^^^^ 

It does not lead to any direct reehtUche Folgen^ na^ 
mentlick keine Verdnderung in den hestekenden Rechtsverhdlt^ 
nissen, aber sie schlesst,^ Wenn die Handlung^ auf loelche sie 
gerichtet War, gesehehen ist, das JShischreiten der staatliehen 
Strafgewalt aus, wdches ohne sie den Ha ideliiden getroffen 
haben wilrde. Durch die EinwiMigiing ist die flundlung 
nicht AM einer berechtigten, sondern nur iu einer rechtlich indif- 
ferenten geworden. 

Consent does not even authorize or empower the doing of an 
act. In this it differs from the Vollmacht of the Gierman Law, 
which is the basis of the entire law of agency, and to which 
it is so far similar that wie die Vollrnacht dem BamUmachtigten 
die Mdglichkeit giebt, etui as mit eioilrechtliehen Fulgen zu thuut 
tensohnedem nur der Vollmachtgeber selbst mit diesen Folgen thun 
kdnnte; so giebt die Einwilligung, — soweit sie uberhaupl etwds 
wirkt, — dem Empfdnger die Mdglichkeit, etwas ohne strafe 
rechtJiche Folgen zu thun, teas const nur der Einwilligende ohne 
ditse Folgen thun kdnnte 

In distinguishing the two, Kessler says : Wdhrend die 
Vollmacht dazu bestimmt ist, der rechtsgeschdftlichen Handlurig 
eines Anderen die volte richtliche ErheblichJceit zu verleihen i 
ist es der Zweek der Einwilligung, der rechtswidrigen Handlung 
ihre Bezishung zum Rechte zu nshmen, sie also zur rechtlich 
unerheblichen zu machen. Die Vollmacht bewsgt sich mitten 


(A) When ^ with a oonscioas will permit an aot daiij^erous to a good (t. «.i to aa 
object of any intoroBt of mine), so docs it show that it ifi, so far, no more good for me, 
or which is the same, that 1 have no more an interest in that aot remaining undone. 

(i) Lega^ conseqaenoes, namely, no change in the existing legal relationa, but it 
ezeittdesy when the aot to whioh it had reference, has happened, the interference of the 
penal power of the State, whioh without it would have befallen the person doing 
the aot. 

(j) On account of consent an aot does not become a right one, bat only one legally 
iadiflerent>. 

(k) As the fall authority gires to the person empowered the possibility (power) 
of doing perchance with civil rights, what without it on^y the person giving the 
authority could himself do with those oonsequeuoes, so the consent gives-^»as far as it is at 
aM sperative — the receiver (of the oonsent) the possibility (power) of doing perdianoe 
without penal oonsequenoes, wh^t otherudse only the person consenUng could do without 
those oonsequenoes. 


Kess, Binw., 51. 
** Kess. Einw., 101, 


Kess. Einw., 2B. 
** Kess. Binw., 26 » 
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im Beehtsgehiete ; die EinwtlUgung nur desem Grenze, wele 
im Einzelfalle za bsstimmen, die vom Mchtf ihr zuyeiciesen 
Aiifgabe ist. Die Vcilmaeht trdgt daher das eharaeteristische 
Geprdge alter rechtsgeschgffi ichen Institute, die Ergdnzung des 
wtrklich vorhandenen PrioatwilUns durch den vom Bechte prd- 
sumirten ; hei der EiniciUgung kommt nur der effectiv 
toeisliche Einzehclile in Betracht. Die VoUmacht gUt 
nach dem prdsumtioen fVillen des VoUmaehtgebers ah fortbeste’ 
hend, Jns eine t^on vomherein ihr mitgsgebene Besckrdnkuiyf 
oder ein ausdrucklieher Widerruf ihr ein Ende macht. Das 
Gegentheil wiirde mil iltrem Zweche und mit dem allgemeinm 
Verkehrsinteresss vnvsreinbar sein. Die Einwitligung dient nieht 
ehtem solcJien Interesse der Erleichterung des Bec/itsverkehrs^^K 
8. The absence of consent is, however, the very gist of most 

private crimes. On comprend, en efel, que 
Absence of consent, certaiues infractions suppose nt, pour Hre 

priyate crimes. pumssobles, que le fait a eu It.eu centre la 

rolonte de la personne qui en est victims ; 
qu*il n*y ait pas vol, par exenvpie, si le proprietaire de Vohjef 
sonsirait a consenti a son erilioemsnt ; qu'il n'y aU pas viol ou 



rictime, invoque nioins nn fait jutlijieatif que Vahsence d'un 
des elements eonstitutifs du vol, du viol on de V attentat 
violent d la pudeur. Wrongful I’estraint and confine- 

ment, using criminal forces criminal intimidatioit, criminal 
breach of trust, and assault involve the notion of the absence 
of consent, and cannot exist where they are consented 
to. Wrongful restraint and confinement of a i^erson in- 
volve, as their essential constituents, a desire on the part 
of that person to go from the place where be is, and 
cannot possibly exist if he consents to stay there. Simi- 


(0 'Wbdle the giving of fall |>ower is intended to give full legal importanoe to nn 
Aot Of another of the character of a legal trnneaction, U ie the object of consent to 
remove from an illegal net its character of illegality l^fore law. The fell power operates 
in the midst of l^al territory ; the oonsent only on ite boandary, to decide wliieh iS| in 
individual oaaee, a task assigned to it by law.. The lull power bears, therefore, the 
same characterUlie image (impreseSon) as all the mstitntionf of law, which make 
traasactions legal, i. «.,it oempleies (or gives legal importance) to the actually present 
private will by making it a legally p.^eonsed one,. In the ease of oonsent, only the 
affeoiively demonstrable hidi^nal will ie taken into opnsiderstion* In keeping wHk tho 
presnmptTve win of the person giving the full power, this fak power therefore holde 
good, till it terminatee in keeping wuh a limit given to it from tbo very beginning, or by 
an express revoeatlon. The oontrar}* would be irreconcilable with its very purpose ae 
“ ns with the inh^reit of general dealings. 


** 1 Gar. Hr. Fen., 394* 
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larly, nothing said or done to a person with his consent 
can constitute a threat ; nor the use or disposal by any 
one of property entrusted to him, with the consent of the 
person who so entrusted it, can be a breach of trust. So also; 
the force used to a person will not be criminal, when it is used 
against him with his consent. Similady, an assault implies 
force or an indication of the intention to use force on one side, 
and a repulsion or repugnance, or at least a want of consent 
on the other ; and there can be no fear, annoyance, or injury, 
or apprehension of the use of force, where there is consent. . 

In English Law, the word assault is used in a more general 
sense, but even there it is quite settled that an assault excludes 
consent,” and there can be in law no assault unless it be 
against consent.’ ’ ** An assault on a consenting party appears 
to be a legal absurdity, and on a consenting female, old or young, 
it has been said to be “a contradiction in terms — a legal impos* 
sibility.” " In Meredith’s case ", Lord Abinger said, that to 
constitute the offence of assault, “ you must show an assault 
which could not be justified, if an action were brought for it, 
and leave and license is pleaded.” So also Kelly, G. B., in deli- 
vering the judgment of the court in Beg. v. Wollaston^, 
said : " If any thing is done by one being upon the person of 
another, to make the act an assault, it must be done, 
without the consent and against the will of the person upon 
whom it is done.” And in Reg. v. Lock**, Brett, J., said : 

1 agree that to constitute an assault an act must be against 
the consent of the person to whom it is done.” 

Similarly, for theft, it is absolutely necessaiy that the 
taking of the property is without the consent of the owner of 
the property, invito domino. An act of spoliation of property 
cannot be considered a crime, where the owner of the pro- 
perty is a participant in the transaction and consents to it. 

This is recognized in almost every system of jurispru- 
dence. In the ^man Law, Furium was the Oontreutatio rei 
olieHoe ftmtduletUa, oum animo fwrandi invito iUo domino cujua 
res ilia Jiterit. In the English law, larceny as defined in 
Pleas of the Crown **, is “ the wrongful or fraudulent 
taking and canying away by any person of the mere personal 

Beg. o. Woodhoviot Cox. 0. C., ** Bmith v. State, IS Ohio« 4S0. 

per Lath* J. Bum, and B., 4S. 

lCartin*i Caee, 2 Moody, C. C., ISS; 12 Oox 0.' 0., 181 

per ftitteecmi ** S 0. C. Bea, IS. 

•• Ob. 16, a. 8»fk668. 
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goe(k of aoodier, €rocQ any i)3aee, with a felonkma intent tib 
oonyert them to his (the taiker^s) own use, and ms^ them 
his own property » without the consent of the owner.*' And 
l^is is the definition that has been approved most by judges ** 
and text- writers On general principles also, in eveiy act 
of larceny there must be a taking or severance of tlie goods 
from the possession of the owner. This implies the consent of 
t&e owner to be wanting, and necessarily involves a trespass . 
If there be no trespass in taking, there can be no felony in 
carrying thorn away. The Italian Penal Code** defines theft 
as ** the possessing oneself of the movable thing of ano* 
ther person for to draw profit from it, removing it from the 
place where it may be, without the consent (senza il consento) 
of him to whom it pertains.” The French, the Belgic, and the 
German Penal Codes together with some others do not ex- 
pressly refer to the absence of consent, but that absence is 
thm^e also recognized on general principles as involved in the 
definition of, and essential to, the offence. 

9. Most of the definitions of private offences in the Indian 

Absence of consent 9®^® expressly provide for the ab^ 

expressly made essen- sence of consent. Thus conveying a per- 
titl for some effraoes son firom British India cannot be kidnap- 
in the Indian Penal piog, unless the person is conveyed without 

his consent Taking or enticing young 
people from a per80a*8 guardianship cannot be kidnapping, 
utfless the taking or enticement is without that person's con- 
sent ’*. Sexual intercourse with a woman is rape only when 
it is had without her consent **. Moving a property out of 
jB person’s possession cannot be theft, unless the property is 
moved without that person’s consent Having eexual inter- 
course with a person’s wife can be adultery only when the 
intercouroe is had without that person’s consent or con- 
nivance 

10. Jbiven in cases in which the absence eff consent is not aa 

essential constituent of an offence, cons^t of 

CoMcot if an ex- person, to whom the harm is caused to 

cute for aercru cn- xi. 1 i. • lu. j /• 

nifMd setoa suffer that harm, is often a ground for 

entire non-liability in respect of the act 
causing that harm — a justification for the causing of that 


** Stote «. Sootbi 4 l>nidh.,S8. 
•* A(iA.,S77. 


•a I.P.O.,f.tSL 
»• I. P. 0., a. 87f. 
■" LP.0« •.8?!. 



f. U4 OONSXUra AN BNOVSB FOB CBIlitMAL ACTS. 3;:5. 

hann. In such cases the act causing that harm is not treated 
as criminal ; and consent forms a fait justificatift or at least, a 
cause de non-eulpabilite ,■ and in the language of the Indian 
Penal Code, a general exception, providing a complete immunity 
for the act from the sanction provided for acts of that class hy 
the law of crimes. The most usual cases of general exemption 
from criminal liability on the ground of consent are provided for 
in SB. 87-89 and 92 of the Inman Penal Code. 

Even when it does not operate as a general exemption, it 
may be a ground for partial non-liability, corresponding to the 
French excuse. In such a case, it only diminishes the criminal- 
ity of the act, and renders it liable toamunishment less than 
that fixed by law for acts of that class. This may be taken to 
be the case in regard to every offence, which, when committed 
with the consent of the person affected, does not require to 
be punished with the same severity as if it were committed 
against his will. Several instances of this statutory partial 
diminution of criminality are expressly enacted in the Indian 
Penal Code. Thus the fifth exception of s. 300 provides that 

culpable homicide is not murder when the person whose death 
is caused, being above the age of eighteen years, suffers death 
or takes the risk of death with his own consent.” 

Similarly, sometimes- an act is an offence irrespective of the 
consent of the person affected by that act, and in such cases Ihe 
act is deemed to be a higher offence liable to greater punishment, 
when it is committed without the consent of that person. Thus 
an act causing the death of a woman, and intended only to cause 
her miscarriage is rendered by s. 814 of the Code a much 
praver offent^ when done without her consent. In most cases, 
lowever, the offence as mitigated by the consent of the injured 
person, has not got a special designation, and is thus not 
expressly recognized by positive law. Consent, in such a case, 
operates only as a drconstafice atteniiante, but its mitigating 
effect is not less real on that account, and cannot be igno^ 
in the administration of criminal justice. 
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CHAPTER 11. 

Nature of Consent. 

11. In a general sense, consent is the quo animo of the 

Coiu«Dt is an ope- act ; to consent is an operation of the mind 
ration of mind. implying positive mental action; and “ con- 
senting is to be Trilling, as a condition of the mind” This has 
been laid down repeatedly by jurists and judges. In Reg. v. 
Middleton*^ Brett, J., observed that “consent or non-consent 
is an action of the mind ; it consists exclusively of the inten- 
tion of the mind.*’ Consent has been defined as the concur- 
rence of Trills *, as the voluntas tnultorum or plurium ad quos 
res pertinet. To consent, c'est votdoir ee qu'un autre veut et 
nous propose de vouloir egalement ; and consentment, it has 
bera said, consists in the conformity dune volontd avee une 
autre veionU, 

In the German latr, the corresponding expression EinwiU 
ligung has in its general sense, been defined by Kessler 
in his TTork on that subject* as die ErHdrung der Ueherein 
stimmung meines Willens mit dem WiUens-aete eines Anderen^*\ 
and for the special purpose of the Criminal LaTr as die 
erlddrte Ueberein-stimmung des Willens einer Person mit der^ 
abgesehen von dieser ErJdarung, mm Schulte eines Interesses 
des Erhlarenden hei Strafe verbotenen Handtung eines Ander- 
en • 

It must he kept distinct as much from mere absence of dis- 
sent as from a Trish or instigation. The absence qf dissent or 
even mere submission is not consent. Submission, &r from 
being consent, is totally dififerent from it, for there may be 
submission Trithout consent, and even Trhile the feelings are 
repugnant to the act done and submitted to *. As observed in 
Reg. V, Day ^ ** every consent involves a submission, but it by 
no means rollows that a submission involves consent.” 


(«) The deolantioii of the egioonent of mj will with the ToloBtery wot of aaoiber. 

<1^3 The deoUred egreemost of the will of one perm with the set of e&other which, 
■pert nom that deblmtkm, it prohibited under pun of pnnithment, for the proteotioii 
Of ea iatereit of tbi perton mMdng the deolamtion* 

• P. W. 

• fieg. OiWoUettoiitlS Ooz. 0. 0., 180; 
Bidont r. 8teto,6 Tez. Ot, Ap., tm. 

» 0 €• fc P., 781. 


s Whittaker v. State, 50 Wit*, 518. 
• 1 0. 0. Bet., 62. 
s BlaeVtDIot. 
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So at the importunity of another person one may often con- 
sent to an act which he really dislikes, and even does his best to 
thwart or prevent. To take the case of a surgical operation 
for extracting stone which is for a man’s benefit, a nervous 
patient will often, on the first smart of the surgeon’s knife, 
like to escape it altogether, even at the risk of death, and would 
escape but for the chloroform administered to him, and still 
he is said to consent to the operation. As to the instigation, 
Kessler says ° : Die EinwiUigung ist keine Anstiftung des 
Anderen zu der schiidigenden Handltmg 

12. Reference is made in some cases to physical consent, 
as distinguished from consent. Really, of course, the consent 

. , of the intellect is tlie only consent known 

onsent'” ^ ^ law." As Lawsoii, J., observ'ed in 

his judgment in Meg. v. Dee'^, “ there can be 
no such thing as material consent in the case of a rational being, 
it must he mental consent or nothing.” No practical harm can, 
however, result from this use of thetenn, so long as its exact sig- 
nification is understood. What is really contemplated in such 
cases is the physical expression of consent, because like every 
other state of mind, it can be expressed only ph}’sically. 

The term physical consent is, liowever, not used always to 
indicate this })hysical mode of the expression of consent, but 
often the absence of those legal qualifications of consent, without 
which it is generally deemed to have no legal oper.ation or effect, 
and without which it is sometimes said not to exist at all, at least 
for the purpose of the law Avith reference to which its existence 
may at the time be in question. It is often even maintained that 
a consent, which is not operative in any branch of the law, is, so 
far as that branch is concerned, no consent at all ; and .acting 
on this jwinciple, consent is in some branches of law defined 
so as to include all those incidents of it, Avithout Avhich it Avill 
not have o]>eration in that branch, as if they AA'cre its A’ery 
essentials. Thus, in Story’s Equity Jurisprudence, consent is 
defined as “ an act of reason, accompanied Avith deliberation, the 
mind weighing as in a balance the good or evil on each side 

The proposition can, however, be correct only as an 
elliptical expression, and may cause no harm so long as its 


(e) The consent is no instigation of another to the aot oaosiug the injaiy. 


8 Kess. Einw., 23. 

* Beg. V. Dee, 15 Oox G. 0«, 594, per 
Palles, O.B. 
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elliptical character is borne in mind. It has practically, how- 
ever, led to considerable difficulties by encouraging a confusion 
between the absolute essentials of consent, and such qualifica- 
tions thereof as are of importance only for particular branches 
of law. 

Besides, merely to say, in any case, that a consent is no 
consent at all, tends to avoid or throw into back-ground, in all 
cases of that sort, the real question of the adequacy of every 
alleged vitiating cause of consent, to divert attention and contro- 
versy from the question of any circmnstancc being or not being 
sufficient to render consent inoperative in any case. Negative 
the existence in any case of consent, and, so far as consent is 
concerned, there will be no distinction in that case, between 
circumstances which are the essential constituents of consent, 
and those the absence of which only prevents consent from 
re ceiving a certain effect which law assigns only to a consent in 
acertain branch of law or with certain qualifications. 


13. Consent is sometimes si)oken of as apparent. This is 

generally the case, when its declaration 
Consent not to be goes not constitute real concurrence of wills. 

^ The practical effect in such a case, however, 
is the same, as if there were real consent. In 


contracts, for example, the law often deems that there is an 
agreement when really there is none. A party consenting to 
an act proposed to be done by another is entitled to under- 
stand what is ordinarily conveyed by the mention of that act 
among that class of people and in similar circumstances, 
even if that other person should have meant something 
else by that act, so long as be did not i^icate that 
he meant something else. It is thus a general rule, that a 
party can claim to have a contract interpreted in the sense in 
which he believed it, at the time of making the contract, to be 
understood by the other party. This is, however, not so much 
on account of anything in the nature of consent, as on the prin- 
ciple of estoppel. Consent has thus been said to be analogous 
to estoppel or a species of it and the same principle will, to 
some extent, apply to other branches of law also. 


As observed by Blackburn, J., in Smith v. Hughes^, “if, 
whatever a man’s real intention may be, he so conducts himself 
that a reasonable man would believe that he was assenting to 


IBiah. Or. Pr., 70. 


1* 6 Q. B., 607. 
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the terms proposed by the other party, and that other party 
upon that belief enters into the contract with him, the man 
thus conducting himself would be equally bound as if he had 
intended to agree to the other party’s terms.” Similarly, in 
Reg. V. Hehir ”, Palles, C.B., said : ” I apprehend that 
according to our law, as one’s mental act, such as consent 
or intention, can be known to another only by his external 
act, it follows that where the actually existing intention, by 
mistake, differs from the intention expressed by the external 
act which signifies it, the expressed intention must, in rela- 
tion to the act of another, honestly induced by such express- 
ed intention, be deemed to be the real intention. This matter 
may be tested by cases of written contracts, in which the only 
intention which the law recognises is that expressed in the 
writing. In such a case, if there be a material mistake as 
to the subject-matter of the contract, the law does not say 
that, by reason of that mistake, the signing of that contract 
is reduced from an intelligent act to something from which 
intelligence and consciousness are absent, or that that act of 
signing did not carry legal consequences because the party 
signing, did not, in a sense, know the exact thing he was 
doing, and did not intend to do that very thing. In such 
a case the remedy, if any, would be in equity on the ground 
of mistake.” 

14, Consent, however, is never any thing other than an 

intellectual operation or condition of the 

No consent to an mind. Besides concurrence of wills, its 

ledge thereof. chiei essential constituent is a consciousness 

or knowledge of the act consented to. It is 
clear that there can be no consent to an act ■without knowledge 
thereof. In the nature of things what is not known cannot be 
consented to. 

In Reg. v. Lock^*, the charge was of an indecent assault on a 
boy of eight years of age, and the jury was instructed that 
‘‘ knowledge of what is to be done, or of the nature of the act 
that is being done, is essential to a consent to the act.” The 
case was reserved, however, and Kelly, C.B., said : “ Where a 
bhild submits to an act of this kind in ignorance, the offence 
is similar to that perpetrated by a man who has connection 
with a woman while asleep. If that were not an assault, our 
law would be very defective.” Quain, J., said that “ the find: 


** [1896] 2 Q. B., Ir., 767. 


I I 2 O 0 X.O. C.,244. 
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inf( of thejaiy that the bojs did not knowr the nature of the acts 
done, clearly shows that they did not consent to the acts done.” 

Similarly, in Sukaroo v. The Empress “ the evidence showed 
that a person consented, with great reluctance, to a surgical 
operation being performed upon him, and that the only informa- 
tion communicated to him was that if he submitted to it he 
would be cured ; and a Division Bench of the Calcutta High 
Court held that a person could hardly be said to accept a risk 
of which he was not aware, and that section 88 of the Indian 
Penal Code could not apply, unless it were shown that the 
patient did accept the risk, and that he was aware of it. 

So far is the principle carried, that it is held to be no 
defence that the force a])])licdAvasa part *)f the form of initiation 
of a voluntary society, which the party assaulted had agreed 
to join, if he did not know beforehand that that was part of 
the ceremony 

But the knowledge of an act, though essential to the con- 
sent to it, is not identical with consent, and must ahvays be 
kept distinct from it. 1 ho maxim is, Volenti non jit injuria, not 
scienti. Knowledge is not consent. If one know of a danger 
or of a wrong, and then willingly consent to it, he can not be 
heard to claim damages consequent upon this conduct; but 
if he had merely knowledge without either appreciation of 
risk, or opportunity to exercise an option, the maxim cannot 
be applied to him 

15. For consent to an act, it is not necessary that there 

should be an agreement in regard to every 
hn, of nttri- circumstance connected with that act. 

lar necessary to parties may be contempl%ting many 

consent. of such circumstances quite differently, and 

still they may be said to consent to that 
act. It is generally said, that for consent there ought also to 
be a knowledge of the important attributes of the act con- 
sented to. Thus Kessler says : Die Einwilligung muss 
gegeben werden mil dem Bewusstsein aUer fur das Interesse des 
Einwilligenden wesentlichen Eigenschaften der in Aussicht genom- 
menen Handlung. This can be correct only when those 
attributes of an act are considered important which form a part 

{d) The consent must be given with the consciousness of all the nttiibates of the act 
oontmplated, which are of importance for the interest of the onsccting person. 

I. L.II., XrV Cal., 606. 

Bell V, Hans^ey, 3 Jones, 181 ; 

State V. Wii iain^», 75 N. C., 184. 


1 Jagg. Torts, 200. 
1* Kesi. Binw.,105, 
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of that act. They will of coarse be different not only in differ* 
ent branches of law, but also in relation to different matters. 
The instances of the application of this rule given by him 
show that the words wesentliohen Eigenschaften are not con- 
strued strictly enough to allow an acceptance of the rule in all 
its generality. Ho thus says that if A, anyhow mistaking the 
shooting rifle of B for a fowling-piece, consents to B’s 
shooting with it, the consent will not exclude the criminality 
of B shootinsr with the rifle, and A will not have consented to 
the shooting at the object. Bo also, he adds, that the consent 
to the use of a sword by an adversary has no effect, when the 
point of the sword has been poisoned. These examples involve, 
however, a question of the effect on consent of mistake, which 
question will be treated of in sequel. 

The tcnu “ consent ” is defined differently in different 
branches of law, and with reference to different matters. This 
difference is, in most cases, merely of words, and therefore 
apparent only. So far as real, it is due not to a difference in the 
nature of the mentsil condition or ojjeration Avhich constitutes 
consent, but to a difference in those aspects of an act which 
have predenniuant importance in the several branches of law, 
and in relation to several matters, respectively. 

16 . The law of contracts, for instance, deals as much with 


Con sent in law of 
contracts. 


the object to which the act relates, as with 
the act itself. The mode in which, and the 
intention and motive with which, the act 


is done, and the consequences which it involves, except as 
regards the aforesaid object, have, if any, only a secondary 
importance. 


Consent, jn the law of contracts, is therefore defined aspoc^te 
duorum pluriumve in idem placitum consensus. The Italian 
jurists define it from the promisor’s point of view as la voiontd 
seria e definitiva di costituirsi debitori verso cUtri^"^ ; from the 
point of the promisee as la volontd seria e ruoluta di aegties- 
tare un credito, ohbligando altri verso noi^^ ; and generally as 
la covformita e la partedpazione ddle due volonth 

The Indian Contract Act lays down that two or more 
persons are said to consent, when they agree upon the same 
thing in the same sense. The word thing,*’ taken with the 


(tf) The will, serious and definite, of making oneself the debtor of another. 

(/) The will, serious and resolute, of aoquirhig a credit, and obliging anoUier towards 
oneself. 

(g) The oonfoxmity and the participation of two wills. 


0 III Giorg Too. Obbl.> 184, 182. IT Gi<»g. Teo. ObbLi 84 . 
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context, must be deemed to refer primarilj to tbe act in 
regard to wbicb there is an agreement. It appears to be 
generally agreed upon that there must be an agreement not 
only as to the nature • of the act ; but, if the act refer to an 
object, also to the identity or substance of that object. In 
some contracts, the identity of the parties is also an essential 
attribute of the act agreed upon, and there will be no consent 
to an act independent of them. 


17. In other branches of law, however, the same subjective 


Consent in non- 
contract law. 


and objective aspects of the act consented 
to have not the importance which they 
have in the law of contracts. In the law of 


torts, for example, it is the consequences of the act, the harm 
actually resulting from the act, that have the greatest import- 
ance ; and therefore an agreement as to the act and its natural 
and direct consequences may be a consent apart from the 
identity of the object that may be affected by that act. In the 
law of crimes also, the object of the act is of secondary 
importance ; the will, intention, and the motive with which 
the act is done, sharing with the consequences contemplated 
the im portance that the latter have in the law of torts. The 
personality of the doer must also bear a greater importance 
in these laws, than in the law of contracts ; but will not, in 
all cases, be an essential constituent of the act. A consent 
mven to one person shall not, therefore, generally avail any 
other person or excuse the act if done by any other. 
Consent to be killed by a person will not place a man beyond 
the pale of the law of murder so as to be killed by any one 
without fear of the penalty of death, though the idea of any 
particular person may not be implied in case df a patient 
suffering from an acute pain asking for the performance of an 
operation that turns out &,tal, or, in case of a soldier lying on 
a conquered field praying to have an end put to his last 
agonies. In Germany, Ortmanu and Rodenbeck take an 
opposite view, and allow X, wenn cr einwilligt, vom Y 
getodt^ zu vo&rden^ dadurch su eineta **untauglicAen olgeet6'*fUr 
den Mord werden; so dass wenn hierauf ohne Kentnxss jener 
EinwiUigung, den X todte, diesnur ein Mordversuch am unlaug- 
liehen oljecte se^^K Kessler shows, however, the mistake of that 
view, and says: selbsf das TodesitrtAeil maeht anerhanntermassen 


(A) Wlien he has oozisented to be killad bj* T to beooma theiebT an nnsnooesahil object 
lor mvrderi ao that if Z should therenpon, without knowledge os that consent, kill Xi 
this would only be an attempt at mnrosr on an onsucoesilnl object. 


A U.] 
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dm verurtkeilten nur dem Scharfriehter gegeniiber gur hettimmim 
Stundegu einem untauglichen Objecte fur denMord; unddie blosse 
Einwiltigung in die Todtung dutch eine bestimmte Person sollte 
eine derariige Wirkung jedem Beliebigm gegeniiber hdbm 

Definitions of consent in the law of torts and the law of crime 
majr thus well be different from those in the law of contracts, 
having reference rather to the physical consequences and the 
mental aspect of the act, respectively, than to the act and the 
object to which the act relates. 


18. It is on account of the necessity of the knowledge of 

the act for the consent, that sexual inter- 
course with a woman while asleep has been 
held to be without her consent Thus Dr. 
Wharton, in his work on Criminal Law, says 
that an unconscious submission during sleep is rape is 
now settled.” ** 


A person while 
asleep cannot give 
consent. 


In Reg. v. Mayers **, Lush, J., observed, in the course of 
the argument, that ” if she was asleep, she was incapable of 
consent, and therefore it would be a rape ” ; and, in summing 
up, he laid down ** that if a man gets into bed with a 
woman while she is asleep, and he kno^s she is asleep, and 
he has connection with her, or attempted to do so while in 
that state, he is guilty of rape in the one case and of the 
attempt in the other.*' The same was held in Reg, v. Young^t 
in which she, on awaking, flung him off ; and, though the 
prisoner must have known that she was asleep, there is no 
reference made to that circumstance in the Report. 

In Reg. Lock **, Kelly, 0. B., speaking, by way of argu- 
ment, of the case of a connection with a woman while asleep, 
said: **In such a case consent is out of the question, for a 
woman whilst asleep is in such a state that she cannot consent, 
and the act of connection with her under the circumstances 
is quite sufficient to constitute an assault.” 


(i) Even a lentenoe of death makes the oondemned, aa is well known, an nnsnooessfnl 
object for kiUing only for the executioner at a certain hourp and shonld the mere consent 
to be killed by a cez^n person have such an effect for any other person. 

(ii) In some of the cases in which there has been a connection, the woman was said to be 
bondfida asleep, and the man committing the intercourse to have known bar to be asleep, 
but it does not appear that, in any case, the decision tamed on the fact of his knowledge, 
and, though non amn$i dormkmt gualoatos ei connitfenUf of coarse one cannot be said to 
be asleep, unless die is asleep bond 


Seas. Sinw., 22. I 12 0ox 0. 0., 811. 

I., 682. I 14 Cox a C., U4. 
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The same w^as held in the United States in Harvey v. Stat^t 
in which Hughes, J., in delivering the opinion of the Supreme 
Court of Arkansas approved of the decision in Reg. v. Mayers, 
and said “ we have considered the cases of Stdlivani v. 
and Charles v. State ”, and cannot assent to the doctrine of the 
latter cases, that if the prisoner designed to accomplish his 
purpose while the woman was asleep, he was not guilty of 
an attempt to commit rape.” 

In Rsg V, Barrow”, there was an acquittal, but it 
proceeded on the ground that it did not appear that 
the prosecutrix was asleep or unconscious at the time 
when the connection took place. In Com. v, Fields”, it 
was held that a person, who intended to have sexual inter- 
couse with a woman, while she was asleep, would not be 
guilty of rape ; but the decision, iu that case, as well as in 
other similar cases,®* turned on the early theory as to the 
requirement of force to constitute rape, to which reference 
will be made later on. 

In R. V. Sweeni^\ it was held by the majority of the 
Court, in Scotland that sexual intercourse with a woman, 
while asleep, was not rape. This decision turned, how- 
ever, on the ground that force and violence were necessary 
for rape, that the physical force incidental to the sexual inter- 
course was not sufficient to constitute rape, and that, 
though constructive force had been considered sufficient in 
some cases, yet that there was not sufficient authority for 
holding that there was constructive force iu a case where 
the connection was had with a woman while asleep/'^' 
f 

(B) In Lewis t. Stated* ^ a girl testified that she was awakened by the pleasure of sexual 
enjoyment, when she found the accused having intercourse with her, that she asked him 
to go away, but was told, in reply, to keep still, and that she did not consent, but that she 
vna/lft xio outcry and no resistance. Woodward, J., in delivering the opinion of the 
court, said : '** The fact of the girl being asleep is a circumstance, but one of very little 
or no moment, unless there were some manifestationB of dissent when she awoke. It is 
just as consistent with willingness as with unwillinraess, and takes its character from 
the subsequent acts.*’ The fact that there could possibly be no state of mind prior to the 
act on account of sleepy that could be called consent, and that even a subsequent consent 
after awakening when the peneisration had taken place, could have no efFect, was not con- 
sidered. 

^0) Lord Ardmillan, who agreed with the majority of the court, observed: **If I am right 
in nolding that the definition of rape is not sansSed, as regards the element of foroe, by 

68 Ark., 425. 4 Leigh, 048. 

8 Ark., 400. Com. v. Bush, 105 Mass., 876. 

11 Ark., 890. 8 Ooz 0. 0., 828. 

n Ooz. 0. 0., 191. 80 Ala., 64. 
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Lord Ivory and Lord President Macneill dissented from the 
majority, holding that intercourse with a woman without her 
consent was sufficient to constitute rape, and that, as no consent 
could be given by a person asleep, the offence of rape had been 
committed. 

19. And, apparently, the same rule will apply when there 

is no sleep, but unconsciousness from liquor 

No consent if want or other cause. Thus in Q^een v. Camplin’*, 
of knowledge due to gexual connection with a young woman, 

othe "wcount * while insensible from intoxication, was held 

to be rape. The intgxication was caused 
by intoxicating liquors given to her by him ; and the jury 
found that they were given not to make her insensible, 
but simply to excite her, though he took advantage of the 
insensibility brought on her. For the accused, it was con- 
tended that he had only offered the liquor, and her drink- 
ing it was her own voluntary act. Tindal, C. J., pointed 
out, in the course of argument, that that would not be 

the mere bodily contact, implied in every act of oonnootion, then, in the case before ns 
there is noamonnt of force, actual on constructive, and none can enter into the act charier, 
od, unless wo are prepared to introduce it by force of a legal presumption. No such 
presumption in the case of a sleeping woman has yet been recognized by law. It does 
not, lUre the presumption in the case of a child, rest on the basis of undivided institutioiuil 
authority, and of uhifortn judicial recognition. It is a new presomption never hitherto 
recognized, and, tbongh it may perhaps not be unreasonable, and there may be some affini- 
ties and analogies to support it, yot I am not prepared, for the first time, to establish it by 
our decision. Without sneh a presumption to introduce the clement of force, it appears 
to me that the aot hero charged cannot be tried as rape.*’ Lord Deas, after referring 
to tho case of childron and of idiots as exceptional, said: It does not follow that because 
an exception is mado of oases in which by law, or both by law and nature, the parties 
are totally disqualified from consenting, an exception shall equally be made of the case 
of a woman who might have oonsented if awake, although she neither did nor could 
consent being asleep. Beyond the case of parties whom the law holds incapable of 
consent, wo have no recorded instance of the element of foroe being altogether omitted 
in the indictmenl.” After referring to the cases of a woman being drugged into nneon- 
soioanness, he went on to say that they involved ** one element, at least, which is not here, 
viz : the woman being in a state of disease, which it would have b^n a oriminal and 
violent proceeding for the man to have used means to produce, and it may be a grave 
question when it arises, whether taking advantage of ,that state of disease is not equi- 
valent to using means to induce it. Here the woman was not in a state of disease at 
all, but in the natural state of sleep. There is no room for alleging eitiier oriminality or 
violence, actual or oonstruotivo, in the production of that state, or any duty of assistance 
towards recovery connected with it, and although the distinction may be thin between 
taking advantage of a state of disease and takii^ advantage of the state of natural sleep, 
it is neoessaiy to observe by what slight and almost imperoeptible steps in the arg^ument 
it is proposed to lead us on to hold that to be rape, which has never been held to bo rap 
before] first drugp^ng by the man, about which I do not sav I idioald much hesitate; next, 
accidental drugging by another, or by the woman herself ; then the case of a woman 
found in a faint ; and, lastly, the case of a woman under no disease, either induced or 
accidental, but (p the natural state of sleep. Stop we must at some thin distinotion, or I 
do not know where we arc to stop at all, in dispensing with the dement of force, either 
actual or constructive, which, as a general rule, although not without exceptions, has been 
tmmemorially deemed necessary, in our practice to the charge of rape**' 


1 Ooz 0. 0.. 220. 
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consistent with the finding as to his having given her liquor 
with intent to excite her. Alderson, B., ^served that it 
might be considered against the general presumable will of a 
woman that a man should have vmlawful connection with her. 
Patteson, J., in delivering the judgment of the court, said : 
** The prosecutrix showed by her words and conduct up to the 
rery latest moment, at which she had sense or power to express 
her will, that it was against her will that such intercourse should 
take place ; and it was by your illegal act alone, that of ad- 
ministering liquor to her to excite her to consent to your 
imlawful desires, that she was deprived of the power of con- 
tinuing to express such want of consent. Whatever your 
original intention was in giving her the liquor, you knew that 
it was calculated, in its natural consequences, to make her 
insensible, and you knew also that it had produced tliat effect 
upon her at the time you took advantage of her insensi- 

bmty.”«®> 

In Rex. V. Charter the carnal knowledge of a woman 
laboring under delirium, who was insensible to the act, was 
held to be rape. In Queen v. Ryan the prosecutrix was an idiot 
and therefore incapable of giving consent, and as her habits were 
said to be of decency and propriety, the presumption was against 
her consenting to the act of intercourse. Platt, B., however, 
in summing up, said : “ If she was in a state of uncon- 
sciousness, at the time the connection took place, whether it 
was produced by any act of the prisoner, or by any act of her 
own, any one having connection with her would be guilty of 
rape. If she was in a state of unconsciousness, the law 
assumes that the connection took place without her consent, 
and the prisoner is guilty.” Similarly, May, J., in Reg* 
V. Dee observed that there was no doubt that unlawful con* 
hection with a woman in a state of unconsciousness produced 
by profound sleep, stupor or otherwise, if the man knew that 
the woman was in such a state, amounted to rape. 

(D) It appears from the judgment of Patteson, IF., as well as by the oontemporaneons 
notes of ParJm, P., printed in a note to 1 Den., 92, and of Alderson, B., as read by him 
in Que§n y. Pag§ ** that the decision was inflaenoed by the fact that, before toe girl 
beoiune insensible, the man had attempted to prooure her consent, and had failed. But it 
further appears from those notes that Lord Denman, 0. J., Parke, B«i and Patteson, J«, 
thought mt the ridlation of any woman without her oonsent, while .^e idionld be in a 
state of insensibility and have no power oyer her will, by a man knowing, at the time, 
that she was in that state, was a rape, whether such state was caused by^him or not ; for 
example, as Alderson, B., added, ** in the cose of a woman insensibly dnmk in the streets 
not made so by the prisoner.” 

84. 2 Cox. 0. C., 188. I 2 Oox. 0. 0., 115. 

•• 18 Shaw’s Js P., 748. | *7 ig Cox. 0. 0., 579. 
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The same has been held in the United States also. Thus in 
Oom. V. Bwrifce**, Gray, J., in delivering the opinion of the 
court, said : ** We are unanimously of opinion that the crime 
of a man’s having carnal intercourse with a woman, without 
her consent, while she was, as he knew, wholly insensible, so 
as to be incapable of consenting, and with such force as was 
necessary to accomplish the purpose, was rape. If it were 
otherwise, any woman in a state of utter stupefaction, whether 
caused by drunkenness, sudden disease, the blow of a third 
person, or drugs which she had been persuaded to take, even 
by the defendant himself, would be unprotected from personal 
dishonor.” 

Dr. Bishop says : ** “It is doubtless sound legal doctrine, 
and is not denied, that, as laid down by Lawrence, J., in the 
Ohio Case, where a woman has chloroform, for example, 
given her by a man to bring about with her a carnal inter* 
course, to which she would not otherwise consent, then, if she 
had the capacity to hear, feel, and remember, and a capacity 
to speak and forcibly resist, but the inclination to do so was 
lost, the will overcome by the action of chloroform, either 
operating upon the will feculty, or the judgment and reflective 
fiwjulties (or sexual emotions), so that the mind was thereby 
incapable of fairly comprehending the nature and conse- 
quences of sexual intercourse, and the defendant, knowing 
these facts, had unlawful carnal knowledge of her, forcibly, 
that would be rape. And it would, in such a case, be wholly 
immaterial whether the entire mind was disordered and 
overthrown, or only such feculties thereof as are rendered 
incapable of having just conceptions, and drawing therefrom 
correct conclusions in relation to the alleged rape.” 

It is provided by the New York" and California" Penal 
Codes, that sexual intercourse with a woman is rape, where she 
is, at the time of the intercourse, “ unconscious of the nature of 
the act, and this is known to the accused.” 

(JP) In Ptfopltf y. Quin, the interoourae with a woman while intoxicated was held 
not to be rapeybut there was no evidence that the original intent was to use foiooi and the 
decision proce^^ on the wording of a particular statute. In People v. Boyal, a 
person had practised manipulations upon a ^1 of sixteen years until she was so dull and 
stupid as to be unconscious of the nature of the act of sexual intercourse, and he was 
bela not guilty of rape. 


105 Mass., 875. N. T., P. 0., s. S75. 

11 Biih. Or.L., 651. Oal. P. 0., s. 25L 

B. V. Green, Whart. and Btil Med. 50 Barb., 198. 

Jur., { 469. «« 68 Oal., 68. 
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20, ConBent to an act involves knowledge, however, only 

of the act which is consented to, and not 

Gonaent to «n Mt necessarily of all its subjective and objec- 
does not tive aspects. Thus, when consent is given 

essential incidents. b) an act merely as such, it will not import 

the knowledge of the circumstances in 
which the act is to be done, nor of any consequences which 
it shall produce. Even entire unconsciousness of these will 
not affect the existence or reality of the consent given to 
the act. And, a fortiori, consent to an act will not be 
affected by the unconsciousness or ignorance of, or a mistake 
in regard to, Q.ny other incidents of the act, as, e. g., of the 
legtd character or competency, or the physical condition of 
the person doing the act, or of the physical, legal, or moral 
aspect of the consequences of the act. 

Sexual intercourse by a medical practitioner with a diseased 
woman submitting to it under the impression that she was 
being treated medically, or that the act was a medical 
operation that would cure her, has often been held to be 
rape on the ground of want of consent. Thus in Reg. v. 
Case ", the girl passively consented to her being treated 
medically, and the consent was held not to extend to the 
sexual connection with her, which she did not resist, because 
she believed it to be a medical treatment. Before commencing 
the act, the accused had represented to her that be must try 
further means for her cure, and she therefore believed that the 
act was one done for the cure. Wilde, 0. J., said : “ She 
made no resistance to an act which she supposed to be quite 
different from what it was, and therefore that which was 
done was done without her consent.” Platt, B., ^id : “ The 
girl consents to one thing, and the defendant does another, 
that other involving an assault.” It is submitted, however, 
that the act was the same whatever its moral character 
or object, whether it was one of pure sensual gratification or 
of medical treatment. The identity and the nature of the act 
could not be affected by her ignorance of its moral aspect or 
physical incidents ; and the real ground for the conviction was 
expressed by Fatteson, J.,who said that there was no resistance 
to the act, but, at the same time, there was no evidence that she 
consented, and, as the conviction was only for assault, the ques* 
tion of the act being of force or against her will did not arise. 


40<» O.O„820. 
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la Quern t. Flattery **, a female, nineteen years old. 
consented to what the medical adviser called breaking the 
nature's string, only understanding that it was some surgical 
operatiou that would do good to her health. He had connec- 
tion with her. she making but feeble resistance, as she 
believed that he was merely treating her medically and 
performing a surgical operation. It - was attempted to 
distinguish the case from that of Beg, v. Case, on the ground 
that there was no finding in this case as to her not having 
knownthenatureof the act done to her, and. having regard to 
her age, she must have known the nature of sexual connection. 
Kelly, C.B., said, however, that he was. not prepared to say 
that if she did know the nature of sexual intercourse, it would 
have been any evidence of consent ... It appears that 
she submitted to what was done under the belief that the 
prisoner was performing a surgical operation to cure her of 
ner illness.” Similarly, Mellor, J., said : “ The prosecutrix 
consented to be treated medically and to have a surgical 
operation performed, and to nothing else, and in no sense 
did she consent to the prisoner having connection with her.” 

This decision was followed in Pomeroy v. State**, the fects 
of which were quite similar, and in which the accused 
professing to be a medical man, with a view to effect a medical 
cure of one Rebecca, a woman of twenty-two years of age, put 
his hand under her private clothes to examine her, and, on 
her making an objection to the examination, said that she must 
let him examine her ; and, next morning, he took her into 
a private room, and, while pretending to make a further 
examination of her person, succeeded in having sexual 
intercourse with her. and, though she made no outcry at the 
time, she was crying after he had gone, and complained to 
her mother of the *' outrage *’ he had committed upon her. 
Hawk, C. J., in delivering the opinion of the Supreme Court 
of Indiana, said : “ If the jury believed that the appellant, 
as a physician, obtained possession and control of Rebecca’s 
person for the puimose of making a further examination of her 
alleged disease ot the womb, and not for the purpose of 
sexual intercourse, and that she never, in fact, gave her 
consent, through fraud or otherwise, to the sexual connection, 
then it seems to us that the case &lls fairly witiiin the 
doctrine declared in Queen v. Mattery'* 


** ISOox. Q. Oq 


94 Iiid.,96. 
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In Waiter v. Peojie** also, it was alleged that the 
offender went on with sexual intercourse with a woman of 
thirty years of age, while professing to be making a physical 
examination of her person, and she believed his professions. 
He was acquitted, but only as it was not credited in the oir- 
oumstanoea, that she did not understand the nature of the act 
of sexual intercourse. 

The view taken in these cases of the act consented to 
appears to be based on a wrong notion of the identity of an 
act. She did not resist sufficiently, and thus acquiesced in a 
certain act, which was an act of sexual intercourse ; and the 
identity of the act to which she consented, cannot be consider* 
ed altered because of the fraud and mistake on account of 
which the consent was given. The conviction, in such cases, 
may, however, be justified on the ground referred to by 
Kelly, O.B., in his decision in Queen v. Flatteryt “that, 
even if she had such knowledge (of the act), she might have 
supposed that penetration was being effected with the hand or 
with an instrument, as in such a case, the act consented to 
would, of course, be different from that done.” 

21. On the same principle, however, sexual intercourse, by 

a person with a woman consenting to it 

Knowledge of under the belief that he is her husband, 
ohaiecter of an not held to be without her con- 

consent to it. ground, sometimes, that her 

consent, in such a case, is to a lawful and 
marital act of duty and not to an act of adultery. Thus 
in Reg. v. Dee**, it was held that a connection with a 
person believing him to be one’s husband would not be with 
her consent, and May, C. J., said : “ She intends to consent to 
a lawful and marital act, to which it is her duty to submit. 
Bui did she consent to an act of adulteiw ? Are not the acts 
themselves wholly different in their moral nature. The act she 
permitted cannot properly be regarded as the real act which took 
place.” Palles, C. B., amr observing, that “ excluding cft s e s 
m which the doctrine of estoppel applies, an act done under the 
bond-fide belief that it is another act different in its essence is 
notin law the act of the party,” said : “The person, W whom the 
act was to be performed, was part of its essence. The consent 
of the intellect, the only consent known to the law, was to the 


*• 50 Barb., 14*. 
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act of the husband only, and of this the prisoner iras aware. 
What the woman consented to was not adultery but marital 
intercourse. The act consented to was not a crime in law ; it 
would not subject her to a divorce. ... I cannot entertain 
any doubt that the violation by a stranger of the person of a 
married woman is, in the view of that law, as it is in morality, 
an act different in nature from the lawful act of the husband.” 
Similarly, Lawson, J., said : “ If she consents to her husband 
having connection with her, and the act is done, not by her 
husband, but by another man personating the husband, there is 
no consent to the prisoner having connection with her.” This 
might be correct, if, after giving the consent, she fell asleep 
or hecame insensible, and thus could not give consent to the 
act of the person personating the husband ; but if she was 
conscious at the time of the act, and consented to the act 
under the impression that the person doing the act was 
her husband, she must be deemed, notwithstanding her 
wrong belief, to have consented to the act. Taken, how- 
ever, with the facts with reference to which the statement 
was made, it was not correct. 

And apart from the correctness of the final decision in the 
case, it appears that the particular statements made by the other 
Judges also as to the noD>identity of the act consented to with 
the act done are not tenable. The statement by May, G. J., 
was even independent of the physical identity of the person who 
had the intercourse, and will be equally applicable if the inter- 
course was had by a person who had gone through a mock 
ceremony of marriage with her, and was, merely by a mistake 
of law, believed to be her husband. Even in such a case the 
act will be? one which she believed to be an act of duty, yet 
the correctness of the proposition as to the non-identity of 
the act, will hardly be maintained by any one and the act 
will really be an act of adultery. The consent, in such case, 
is to an act by a certain person, and the mere circumstance that 
it was given under a wrong belief, that that person stood 
in a certain legal relation to her in which he did not stand, 
or that the act was legal when it was not legal, cannot affect 
the identity of the acts or the existence of the consent given to 
it. As to the statement by Palles, C. B., it may also be 
observed that the consent was not to an act of the husband, 
but to the act of the person who had the intercourse, though 
it was ^ven under the mistaken belief that that person was her 
husband, and the mistake was caused by that person himself. 
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22. There can be no real consent» however, when the mind 

No consent where “ incapable of the operation that constitutes 
minii incapable of Consent, or of the knowledge which is 
operation required for essential to consent. ' This is the case in 
consent or of know- regard to persons who are very young or 

® of unsound mind. It is on this same prin- 

ciple that, in the case of a female child, and also in some 
cases of insanity or imbecility of all females, the English law 
usually holds them to have no will in the matter of sexual 
connection with them, and the act of intercourse, though not 
actually forcible, is treated as such in the estimation of law *®. 

Consent to different acts imports a knowledge of different 
matters of different degrees of complexity, and a person may 
be quite competent to know or understand one act, while he is 
utterly unable to grasp another. It is thus impossible to lay 
down any fixed standard of intelligence, as applicable to all 
acts and to all cases ; and the only rule that can practically 
be laid down is that for a man to give real consent, it is neces- 
sary that he should be able to know and understand the act 
consented to. For free and intelligent consent, and specially 
for such consent as may be operative in criminal law, a 
superior standard of intelligence is generally required ; and 
an ability to understand the nature and consequences of the 
act consented to also considered necessary. It aj^pears, how- 
ever, that for real consent as such, anything further than an 
ability to understand the act is not necessary. In Comm. v. 
Roosndl*\ the Supreme Court of Massachusetts attempted 
to justify the immateriality of the consent of a young girl 
below ten years of age. Alien, J., in delivering the opinion 
of the court, observed that, ** although she gives a formal 
and apparent consent, yet, in law, as in reality, she gives 
none, because she does not and cannot take in the meaning 
of what is done.*’ 


B. v. Sweeme, 8 Cox. 0. 0.^ 22i, 
per Lord Aidmilkm. 


•I 143Kafl8.,B2. 
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CHAPTEK 111. 

C<)N.sBNT IS independent OF ITS QUALIFICATIONS. 

23. That consent as such is independent of all considera- 

tions relating to the capacity of the per- 

the consents, and to the cir- 
cumstances in, and on account of, which 
it has been given appears to be admitted 
by most jurists. These considerations 
may affect the validity of the consent, but not its existence ; 
and the distinction between these two conditions is recognized 
in almost every system of jurisprudence. Bentham, in his 
work on Morals and Legislation,^ says that the alarm created, 
and the unpleasantness caused are quite different when there 
is no consent, and when there is consent ; but the consent is 
not a fair or a free one, having been obtained by fraud or 
force respectively. 

The difference between the existence and the non-existence 
of consent is pithily put by him when he says : “The pleasure 
of the sexual appetite, if reaped at all, must have been reaped 
either against the consent of the party, or with consent. If 
with consent, the' consent must have been obtained either 
freely and fairly both, or freely but not fairly, or else not even 
freely, in which case the ffiimess is out of the question. If the 
consent be altogether wanting, the offence is called rape ; if 
not fairly obtained, seduction simply ; if not freely, it may be 
called forcible seduction.” 

24. In the law of contracts it is quite wrong, as 

Savigny* has shown, to say that a consent 

In contrMtt comfnt determined by mistake, coercion or fraud, 

oonaent. consent. Consent that is not fan* 

or free, is not the leas a consent on that 
ground Its effect on a contract in those two cases is 
essentially diffei'ent. Thus while the absence of consent 
prevents the formation of a contract, the absence of a free 
and &ir consent makes it, as will appear later on, only 
voidable. Thus it is said, “ where the consent of one party 
to a contract is obtained by the other under such circumstances 


* F. 853. 
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tliat the consent is not free, the contract is voidable at the 
option of the party ooeroed. If, however, there was no 
consent whatever, as if the party's hand* was forcibly guided 
to sign his name, or, perhaps, if he was so prostrated by fear 
as not to know what he was doing, the contract is absointely 
null and void.” * 

Etsi coactus voluit^ attamen voluit, is a general maxim of 
the Roman law. Giorgio Giorgi, in his work on the Theory 
of Obligations, says* : II conseruio estorto dalla vtolenza i pur 
tutlaviu consenso . . . per cui anche nel contralto concluso 

nelP iinminenza del perieolo, e sotfo il coat ring tmento di un grave 
male, vi k sempre concorso di volontd. Vi i concorao di volontd^ 
perche anche il coatto molle, e eon esereizio libero del suo arhi- 
trio si determina a preferire al male minacciato la coriclusione 
del contralto .... gli rinaneva la posst'hili/d di scelia 
fra il male minacciato e la conclusione del contraltoS“^ Una 
viulenzn, che costringa il paziente a coacludere suo malgrado un 
eoutrntto, pub derivare tanto da una forza fisica, la qnale ren~ 
dendo la vittima strumento mecanico dell’altrui volontd gli faccia 
sottoserioere material mente il contralto, quanto da nna forza 
morale, che col mezzo di qualche grave minaccia indura il pazu 
ente a cunsentire, Nel prime caso il confrnente agisce invito, 
e come corpo pu ramente fisico, che ohbedisce necessariamente 
alVimpnlso di un corpo pin forte. Nel secondo caso agisce. coatto, 
vale a dire con un certo concorso della intelliqenza e della volant a ; 
ma, torniamo a ripeterlo, con volontd menomata nella libertd di 
elrzione. Infatti nella violenza fisica nvllo e il concorso della 
volontd, e mama ogni principio di consenso.^*^ 

So also Emile Acollas, in his work on Contracts, savs* : 
he consentement, qui est an acte de la volontk, est expoak comme 


(a) Oonsent extorted by violence is still conseiit, on aooonnt of which there Is 
an agreement of wills even when the oontract has been oonolnded in imminent peril, 
and under the constraint of a serious eviU There is an agreement of wills, becaoae even 
the ooeroed person wishes, and with the free exercise of hie Jndgfmexit, determines to 
prefer the oonclading of the contract to the evil threatened, ^ere remained to him 
the ohmoe between me evil threatened and the oonolnding of the contract. 

(b) A violence which constrains the person ooeroed to oonelnde a contract in spite 
of himself, eon arise jost as maoh from a pbysioal force, which, rendering the victim a 
meohanioai iostmment of another’s will, should make him physiodly sntecribe the 
contract, as from a moral force, which by means of some grave threat indnoes him to 
consent, la the first cose, the contraoting party aots against his will, and as a purely 
physical body which must neoessirily obey the impulse of a stronger body. In the 
second cate, the coe ced person acts, that is to say, with a certain oonconrse of intelli- 
jgenoe and sdli, but let us repeat with a will dimioished in its liberty of choice. In fact 
in physical violence, there is no agreement of wills, and all principle of consent ii 
wanting. 

3 28 Encyc. L., 179* 


1 ♦ IV. 89. 
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la voUmU A mbir des atieirUes plm ou moins grams,, et Von 
conqoit fort Men, de prime abord, gu'il y telhs atteintes 
proprea it /cure considerer le consentement eonme rCayant pas 
exists, teUes autres propres a le faire consuUrer comme 
simpiement diminue. 


25 . It is recognized) however, as a general rule, that 

mutual consent of the parties to a con- 
Consent reqnir^ tract, which is essential to every agreement, 

■"■“t I* ^ of 

obligation underlying a contract springs 
primarily from this mutual consent, and where that consent 
is constrained and involuntary, or misled and unintelligent, 
the parties will not be held obligated or bound by it. There 
will thus be no valid and binding contract, where the consent 
of the parties to it is caused by coercion or error, or any 
particular form of them. 


The French Civil Code says : II n'y a point de consentement 
vcdable, si le consentement n'a etc donne que par erreur, ou s*il 
a etc extorqui par violence ou surpris par dol^ The Italian 
Civil Code similarly says : II consenso non e valido, se fu dato 
per errore, estorto con violenza o carpito con dolo, ^ 

The Indian Contract Act expressly provides that an agree- 
ment is a contract, only if made by 'the free consent of parties 
competent to contract ’ ; and consent is said to be not free 
when it is given ou account of the existence of coercion, 
undue influence, fraud, misrepresentation, or mistake, as 
defined in that Act. ’ 


26 . The term coercion is used in a comprehensive sense. 

* It is thus, in the Indian Contract Act 
_ Cf^ion as affect- defined as “the committing, or threaten- 
mg^ freedom of con- ^ forbidden 'hy the 

Indian Penal Code, or the unlawful detain- 
ing or threatening to detain any propertyjl to the prejudice of 
any person whatever, with the intention of causing -any mrson 
to enter into an agreement.” It thus includes both the vis and 
the metus of the Roman Law ; the former being majoris rei 


(e) Oonscut ia not valid, if it was given on aocoont of error, extorted by violeaoe or 
grasped by frond. 


s. iioe. 
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impetus, gut repeUi non potest ; and metus the opinio unpendm- 
tis malt quod intolerabUe' esse mdeaJtur ; and as observed by 
Ulpian nothing is so contrary to consent as vis or VMtum. 


The term is used in a similar broad sense in the continental 
systems of law. Thus, in the French law, coercion is designated 
violence, and the French Civil Code lays down, that there is 
violence when it is such as to make impression over a personne 
raisonoMe et q'delle peui lui inspirer la crainte d'ewposer sa 
personne ou sa fortune a un mal considerable et present Nor 
IS the term restricted to violence against the person who has 
contracted the obligation, but extends also to cases in which it 
has been exercised surson epouai ou sur son epouse, sur see des- 
cendants ou ses ascendants. The Belgic Civil Code has enacted 
the same. The rule of the Italian Civil Code is the same, except 
that it requires the fear to be reasonable, and does not require 
the evil threatened to be a present one \ In the Spanish Civil 
Code the expression violence is restricted to the use of 
irresistible force ; but intimidation is said to be a cause of the 
vitiation of consent, and to exist when it inspires in one 
of the contracting parties a reasonable and well grounded fear 
of suffering an imminent and grave evil to his person or goods 
or to the person or goods of his (or her) spouse, descendants 
or ascendants. 


27. In the English law, coercion is generally designated as 

duress, and has still a rather limited signifi- 
Geoeral significa- a very restricted signification 

lish Law. ^ English law, restricted onginally, as 

in the Roman Law to injuries to life and 
limb. Coke said that a man could not avoid his act on the 
ground that it was procured by the fear of battery,* burning his 
house, taking away or destroying his goods, or the like; for were 
he may have satisfaction by the recovery of damages Actual 
violence does not appear to have long b^n held to be exclusive- 
ly necessary, menace having been a distinctly recognized species 
of duress e.ven in Coke’s time. Moral compulsion, such as that 
produced by threats to take life or to inflict great bodily harm, 
as well as that produced by imprisonment, was regarded as suffi- 
cient, in law, to destroy agency, without winch there can be 


(A) Thn« Diooletian had ordered : See tame* fuUibit menu mf reieindenda ea 
eonietun terminata iu«t, ted talent metvnt, proheri oportef, gttl ealutitpwwilunt tel 

torporie erueiatum eonUnant, 


» a lua 
a 1112. 
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no free consent. Such threats formed, in fact, a special sort of 
duress, usually designated as per minas. As to the fear of impri- 
sonment, Coke said that it was enough to constitute duress, and 
this has been understood ever since to have been the rule*'. 
Nor need the threats, to constitute duress be to the party 
himself. Duress per minas included threats to one’s near 
relations also. Persona conjuncta aequi paratar interesse 
proprio. Commenting on the maxim, Bacon says : "so if a 
man menace me, that he will imprison or hurt in body my 
father or my child, except I make unto him an obligation, I 
shall avoid this duress, as well as if the duress had been to 
mine own person.” 

In the United States, a more liberal rule is recognized in 
regard to the nature of the injury caused or threatened. It is 
generally held that contracts procured by threats of battery to 
the person, or of the destruction of property may be avoided on 
the ground of duress. Thus in Love v. Stated a threat of 
causing hurt was held to constitute duress sufficient to prevent 
consent being free. The leading decision appears to be 
that of Foshay v. Ferguson^’’ ^ in which Bronson, J., in delivering 
the opinion of the Supreme Court of New York, entertained 
no doubt that a contract procured by threats and the fear of 
battery, or the destruction of property, may be avoided on 
the ground of duress,” and said ** there is nothing but the 
form of a contract in .such a case, without the substance. It 
ivants the voluntary assent of the party to be bound by it.” 

It was further contended in that case, that there must be a 
threat of life or limb, or of mayhem, and that a man could not 
avoid his contract on the ground that it was procured through 
the fear 8f illegal imprisonment ; but the contention was 
overruled on the authority mainly of Coke, and Bronson, J., 
said : If the defendant arrested the plaintiff under pretense 
that he had a warrant, when in frict he had none, or if he 
arrest^ the plaintiff under a warrant issued by a justice of the 
peace in the county of H., which had not been indorsed in S., 
the imprisonment was, in either case, unlawful ; and a contract 
procured by such means cannot be supported. It wants the 
essential ingredient of the free assent of the contracting party. 
No rights can be acquired by such an act of violence. All the 
books agree that a man may avoid his deed for duress of 

i 10 78 Gm., 66. 

6 mu., 166. 
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imprisoniuent. Some of the cases hoM that the deed may be 
avoidedi although the imprisonment was under legal process.” 

Even threats by a husband of abandonment or separation 
of his wife have been held to constitute duress to her» 
and to invalidate a contract executed by her on account of 
them. Thus in Tapley v. Taphy^\ the Court said: ** Looking 
at the reason of things, if, as is well settled, a threat of 
imury to goods and other property, a threat a battery or 
of illegal imprisonment, are held sufficient to constitute 
duress and to avoid a contract, on the ground that they take 
away freedom of action, and are calculated to overcome 
the mind of a person of ordinary firmness, when believed 
in, it would seem too clear for argument that equal efiect 
ought to be given to a threat by a husband to abandon his wife 
and turn her out upon the world to shift for herself in the 
anomalous condition of a wife without a husband. If the degree 
of injury apprehended, and its almost remediless nature, 
are to be taken into account (and not to do so would be 
irrational), then certainly in these respects the abandonment 
of a wife by her husband is far in excess of a battery to the 
person or u trespass upon the goods, and stands upon 
stronger ground.” This decision was cited with approval in 
Kokourzck v. Marak'*, and the same was held in Ldne v. 
Blizzard, Threats by the husband to burn down the house 
and carry away the children have also been held to constitute 
duress and to avoid a conveyance made by the wife under their 
effect.” A threat of suicide by a husband has been held, how* 
ever, by the Supreme Court of Yroom not to constitute duress”. 
The only ground mentioned in support of this view was that 
such a rule would lead to an instability in a class of contracts 
which would be vicious, and that there was no frace of the 
doctrine that the threat of a husband against himself would 
avoid the contract of his wife or conversely ; Reed, J., observ- 
ing, “ 1 am unable to perceive that any duress, in the sense in 
which the law has heretofore regarded it, exists in this case 
either to the husband or through him to the wife.” This deci- 
sion was affirmed by the majority of the Court of Errors and 
Appeals”, the Chancellor observing in the opinion that ob- 
viously in view of the facility of making a defence on that 
ground, the difficulty of meeting it, and the temptation to 
fraudulent disposition it would, hold out to allow it, it 

10 mnu., 418. I XS 54 Tex., SOI. I ■« 
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would ^ be against publio policy to extend the defence to 
that kind Off pressure.” Apart from policy, and in regard to 
the actual interference with the freedcmi of will, the threat of 
the husband to kill himself, and the threat to abandon the 
wife seem about equivalent. The effect of the former will 
practically be even greater in a country like India, where 
widow marriages are, though allowed, not customary. 

28 . In England, it is also generally said that duress means 

« . .. that degree of constraint or danger, either 

quired to conitUute i^ctually indicted or threatened and impend- 
coeroion. ing, which is sufficient, in severity or 

apprehension, to overcome the mind and will of a person of 
ordinary firmness**. Blackstone said that the threats, to pro- 
duce such an effect, must be of such a character as to induce a 
well-grounded fear in the mind of a firm and courageous man 
of the loss of life or limb. 

In regard to the requirement of ordinary firmness and pru- 
dence, the Roman Law was still stricter, as it required it to be 
such as to be able to make an impression upon a man of courage. 
Qaius, for instance, laid down that metum autem non vani 
hominis, sed qui merito et in homine constantissimo eadat. Titis 
rule has, however, not been generally approved. Pothier con- 
demned it as "too rigid and not to be literally followed,’* add- 
ing that " upon this subject, regard should be had to the age, 
sex, and condition of the parties; and a fear which would 
nut be deemed suflicient to have infiuenced the mind of a man 
in the prime of life and of military character, might be judged 
sufficient in respect of a woman or a man in the decline of life.”** 

In the United States, the question of the extent of fear has 
to be deterlhined, in the main, widi reference to the peculiar 
condition of the person affected ly it. Thus Clark says that 
the reference to a person of ordinary firmness in this connec- 
tion u incorrect, and there is probably no actual decision to 
sustain it**. " The law of contracts,” says Bishop in bis work 
on contracts*', "considers the quality of the contracting mind, 
and th^efore holds the apparent, yet unreal consent of a subject 
or timid person, or person of inferior intellect, as invalid, as that 
of the strongest and most independent understanding, though 
>the latter would not. have been enthralled where the former was.” 


In Pttrmeuiier v. Patot**, the Supreme Court <of Oregon said : 
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Persons of a weak or cowardly nature are the very ones that 
need protection. The courageous can usually protect them- 
selves. Oapricious and timid persons are generally the ones 
that are influenced by threats, and it would be great injustice 
to permit them to be robbed by the unscrupulous, b^ause 
they are so unfortunately constituted.*’ It is quite a general 
rule, that where a party seeks to be relieved from the obli- 
gation of a contract on the ground of duress per masin, regard 
will be had to age, sex, and condition of life ; and if the threats 
employed were such as were calculated to deprive one indivi- 
duallv of his freedom of will, he would be relieved from liabi- 
lit.y, eveti though they were not of such a character as would 
produce alikeeffect on a firm and courageous man.”" In the case 
cited, Gordon, J., giving the opinion of the Supreme Court of 
Pennsylvania, said : We are free to admit, that by a man of 
ordinary courage this fuss and fume of Jordan might have been 
regarded as a mere farce, and would probably have been produc- 
tive of a consequence no more serious than a summary and un- 
ceremonious ejectment of the intruder from the premises. But 
to tills old lady, helpless as she was, and unprepared either to en- 
counter or deal with such sham heroics, the matter was alto- 
gether different, and the jury were justified in believing that 
she was much frightened, and that her will was so controlled 
thereby that the obligation which she signed was not her free 
and voluntary act. We are aware that neither under the rule 
of the civil nor common law, as formerly expressed, would 
there be sufficient to release Mrs. Elliott from her contract. 
But fortunately for the weak and timid, courts are no 
longer governed by this harsh and inequitable doctrine, 
which seems to have considered only a veiy vigorous and 
athletic manhood, overlooking entirely women and men of 
weak nerves. Pothier regards this rule as too rigid, and ap- 
proves the better doctrine, that regard must be had to the 
age, sex, and condition of the parties, since that fear which 
would be insufficient to influence a man in the prime of life 
and of military character, might be deemed sufficient to avoid 
the contract of a woman or man in the decline of life". And 
we think the opinion of Mr. Evans expresses the doctrine 
which is now approved by the judicial mind, both of this 
country and of England, that is, that any contract produced 
by actual intimidation ought to be held void, whether as 

** Jordan v. BUiofcL 16 Cent L»-Jm I I Kfani Potli. ObUi 18. 

83Jb I 




8»,] ^ITHHOliDING POSSISSIOK OV GOODS HOW FAB DDBBSS. 


arising from a result of merely personal iofirmity or from oir* 
oumstaoces which might produce a like effect upon persons 
of ordinary firmness.’* 

The Louisiana Civil Code enacts that violence and threats to 
invalidate a contract must be such as would naturally operate 
on a person of ordinary firmness, and inspire a just fear of 
great injury to person, reputation or fortune, but the age, 
sex, state of health, temper and disposition of the party, 
and other circumstances calculated to give greater or less effect 
to the violence or threats, must be taken into consideration 
The French ”, the Belgic ”, the Italian ”, and the Spanish Civil 
Codes ”, after speaking of the impression over a raisonable or 
sensata person, add that regard should be had in the matter 
to the age, the sex and the condition of the person. The 
Egyptian Code lays down that duress, to make consent 
void, must be sufficiently serious to influence a reasonable 
person, having regard to the age, sex, and position of the con- 
tracting party “®. 

The Indian Contract Act is silent as to the extent of fear 
caused, and evidently on that ground, any act or threat to' 
commit an act falling within the definition of the term coercion 
given in the Act, of whatsoever character, a^id to whomsoever' 
done or addressed, shall constitute coercion ; though if extreme*’ 
ly trivial, or done or addressed to a stranger, it may of course' 
be held in any case, not' to have caused the consent of a party 

29, Duress in regard to goods is, in the English law. 

Withholding posses- still considered insufficient to vitiate con- 
sion of goods how far a sent. It is distinguished from duress as to 
duress in English law. person, on the ground that the latter is a 

constraining force, which not only takes away free agency, 
but may leave no room for appeal to the law for a remedy. A. 
man, therefore, is not bound by the agreement which he enters 
into in such circumstances ; while the fear that goods may be 
taken or injured, does not deprive of his free agency any one 
who possesses that ordinary degree of firmness which the 
law requires all to exert **. The reality of this distinction 
has been denied. For instance, in Spaids v. Barrett^ 
Thornton, J., in delivering the opinion of the Supreme 
Court of Illinois, said: “'We cannot appreciate the differ-. 
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aneOt Liberty and life are justly dear to all men, and eo is 
tibe i^eluBive right to possess, dispose of, and protect from 
destruction, our property. We cannot forget the feet 
that the d^ire for property is a strong and predominant 
characteristic of man, in organized society. An act done, 
prompted by this desire to preserve, and impelled by fear of the 
lestniction of goods, is not voluntary. It is an act of compul* 
sion.” The rule, however, has maintained its sway in England. 
In Skeate v. Beale^^ Lord Denman, C. J., in delivering the 
judgment of the Court, considered “ tlie law to be clear, and, 
founded on good reason, that an agreement is not void because 
made under duress of goods.” So also in Atlee v. Backhouse*^ ^ 
Parke, B.,^ observed that “ the law is clear, although there is 
some case in Viner*s Abridgment to the contrary, that, in order 
to avoid a contract by reason of duress, it must be duress of a 
man's person, not of his goods ; and it is so laid down in 
Sheppi^’s Touchstone.” 

Even in England, it is agreed, liowever, that a threat to 
withhold certain property until a certain amount is paid, is a 
su^eient duress to make the payment a compulsory one, for 
which a recovery may be had by suit. Thus, in the very case 
of AtUe V. BacMiouse*^f Parke, B,, went on to say, that “ there 
is no doubt of the proposition that if goods are wrongfully taken, 
and a sum of money is paid simply for the purpose of obtaining 
possewion of those goods again, without any agreement at all, 
especially if it be paid under protest, that money can be recov- 
ered back.” Referring to the doctrine that a contract induced 
by duress of goods is not valid, he added, — “ If my goods have 
been wrongfully detained, and I pay money simply to obtain 
them again, that being paid under a species of ifuress or con- 
straint may be recovered back ; but if, while my goods are in 
possession of another person, I make a binding ngreement to pay 
a certain sum of money, and to receive them back, that cannot 
be avoided on the ground of duress.” The leading case on the 
point, however, is, Astley v. Reynolds^ t in which the defendant 
refused to return the plate pawned to him unless £10 were 
paid for interest, and the plaintiff paid the amount: and 
it was held that the amount paid to obtain the plate could 
be recovered ; the Oourt observing that it was a payment by 
compulsion, as the plaintiff might have such an immediate 
want of his goods, ti^t the action of trover would not do his 
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basioesii, and that the maxim vcienti non fit uyurin wmild 
ap|>}y only, ** where the party bad bis freedom s€ exeltmdng^ fail 
will, which this man had not.” This decision was referred £0 
with approbation by Lord MansBeld in the case of 8mkk 
r, Brornle^, in which money had been advanced a ststeraf 
a bankrupt to induce a creditor to sign a eertifirete, wbielt 
he' refused to do without sod) advance; and ab ac^ioln to 
recover back the money was sustained. 

In Cartwright v. Rowie^, Lord Kenyon observed that 
money might be recovered b^k In an action of eututnpoH 
when it had been paki in consequence of. coercion ; and by 
way of illustration referred to a case o f —v. PiggM^ whmn 
money hud been paid to the steward of a manor for pvodueif^ 
at a trial some deeds and court rolls, for which be had charged 
extravagantly ; and it was allowed to be recovered beck, as it 
appeared that the party could not do without tte deeds, and 
so the money was paid through necessity and the urgency of 
the case, and not voluntarily. In Shaw v. Woodeodtf*, it is 
laid down as a general rule, that a payment made in order to 
obtain possession of goods or property to which a party is 
entitled, and of which be cannot otherwise obtain possession 
at the time, is a compulsory, and not u voluntary paynaest, 
and may be recovered back. 

This admission by the English courts of the adequacy of 
the duress of goods to make a payment compulsory is essen* 
tially inconsistent with their refusal of its adequacy to make a 
promise compulsory, but the conservatism of the English law 
has not advanced yet to its removal, and the two rules are 
acted upon side by side by the English Courts oo the authority 
of ancient precedents. 

30. The rule relating to the compulsory oharaoter of a pay> 
... ment made under duress is recognised in 

the'uSJIa'sS^ “ the United States also. The ordinary rufe, 

indeed, is that every person is bound fo 
remst an unjust demand in the first instance. To pa^ 
when he can successfully defend aninst it, and then sue 
the money paid, is a speeies of frivolky» suvolvk^ also a 
circuity of action, whicn the law does not oottutOnaBBe te 
encourage* 

This is, of oourso, on the presumptioB, thad tbo dafa w o 
against a suit for the demand will afford adequate ifedreis. 
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Payment is held compulsory, and sufficient to justify recovery, 
irhen the defence cannot have that effect. In Vobby. Okarter*\ 


McCurdy, J., in delivering the opinion of the court, observed : 
*‘lt is safe to say that wherever money is paid on account of a 
necessity to obtain possession of goods illegally withheld, and 
where the detention is fraught with great immediate hardship 
or irreparable injury, the payment is held to be compulsory. * 


This has been held invariably by the Supreme Court of the 
United States. Thus in Maxwell y. Griswold*' ^ it was laid 
^own that, in order to constitute an involuntary payment, so 
that the money may be recovered back, itneed not be made under 
actual violence or physical duress ; it is enough that the party 
pays reluctantly in consequence of an illegal demand, and with* 
put being able to regain possession of his property except by 
subinitting to the payment. So also Brewer % J., in delivering 
the opinion of the Supreme Court in Loner gan v. Buford 
said : “ It appears that the defendants refused to deliver any 
of the property without full payment. This was at the ebm* 
mencement of the winter. The plaintiffs had already paid 
$ 175 , 5 Q(), and without payment of the balance they could 
.not get possession of the property, and it might be exposed 
tp great loss unless properly cared for during the winter 
season. Under those circumstances, we think the payment 
.was one under duress. It was apparently the only way in 
^hich possession could be obtained, except at the end of a 
law suit, and in the meantime the property was in danger of 
loss or destruction.” The same view has been taken repeat- 
edly by the New York Supreme Court and in other States 

, »i I I r -—I.. I i - i .-I . ■ — ■ -- ■ - - - 


j(B) in Harmony , v. Bingham * the defendants refused to deb'yer the property 

wiliioat the payment of a ^ater sum for freight than they could legallj^laim. Tne plain- 
tifi protested against the payment of what he considered an illegal and extortionate charge, 
and finally, from tl^ necessity of the case, and for the purpose of obtaining possession of 
*Ua property, he paid the illegal demand ; and it was held that a payment under such 
^ciroumstan^ should hot be considered voluntary. Buggies, J., said: Wlien a party 
‘Bicoiii^elled, .by durras of his person or goods, to pay ippue^ for .which he is not liable, it 
f i&hot Tidunta^, but oompuljMny* ^ Where the owner’s goods are unjustly detained on 
^ nretenoe of a Hen which does not exist, he may have such an immediate want of his goods 
"fbat an action at brer w'ill not answer his puipose. The delay may be more disadvanta- 
'-.geouB the .loss of the sum demanded, lue owner, in such case, ought not to be sub- 
, footed to the one or the other ; and to avoid the inconvenience or loss, he may pay the 
‘^money, relying ozr his legal renmdy to get it back a^n. What shall oonatitute such 
;jdufe8B4fi often made a question, vniere the owner Is in possession of his goods, the 
thmt of a distress for rent, or of any other legal process, is not su(^ duress, for the ]^rty 
'■'may'defend himself against such suit or proceeding. But if a party has in his possession 
goods or other property belonging to another, and refuses to deliver such property to 
uat other, unless the latter pays him a sum of moDey which he has no right to receive, 
^ §Qd better, in order to obtain possession of his pitqperty , pays that sum, the money so 
piud is a payment made by compulsion. In the case undn oonidderatiOT the property 
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The inconsistency of this rule with that of not recognizing 
duress of goods as sufficient to invalidate a contract, was 
noticed early by the courts in the United States, and led to the 
adoption of a different rule in regard to the withholding of 
goods on a contract induced by it ; and, except in Kentucky®* 
and a few other states, where the English rule still prevails, most 
Courts regard duress of goods, under oppressive circumstances, 
as sufficient to avoid a contract®^. 

Thus Gaines, A. J., in delivering the opinion of the Texas 
Supreme Court in OUphant v. Markham ®^, speaking of the two 
rules of the English law, said : ** It seems to us, they lead to an 
obvious absurdity. Upon principle, the position of a defendant 
who resists the payment of a note is as favorable as that of 

detained woe of great value. It was at a great distance from the plaintiff's residence ; 
the neoessitj of obtaining immediate possession was evidently urgent, and the payment 
of the freight demanded was clearly compulsory within the decisions here tiud in 
England.*’ 

In Suntan v. Jttrome certain stockbrokers held two United States bonds belonging 
plaintiff, and threatened to sell them, unless sho paid a balance claimed by them on 
account. The payment was said to be so far voluntary that she was not compelled by 
physical duress to pay it ; but it was held to be oompulsory, a^ ** she had great need for 
the bonds and could not well wait for the slow prooe^ of the law to restore them to her, 
and she paid this balance, not assenting that it whs justly due, but for the sole purpose of 
releasing her bonds. ’’ In Briffgs v. Boyd a person unjustly claimed a lien on another’s 
goods fur commission or the like, and refused to deliver themi and the owner, to obtain 
their rclerso, paid the sum demanded under protest, and the payment was held to be com*, 
pulsory. 

In Chaw v. Dwinal **,’a raft was stopped by a boom, orcotetl by the authority of the 
Government for the purpose of stopping drift timber, for which the owner of the boom 
might be entitled to demand and recover boomagre. The owner demanded boomage for a 
raft, to which he was not entitled, and detained the raft until it was paid. An action 
for the recovery of the money back was held to lie, on the ground “ that replevin would 
have restored the property unlawfully seised ; but to procure a writ, and an officer to sorve 
it, wonldhave oeoaaioned delay, which might have subjected the plaintiff to greater loss 
than the payment of the money demanded. Beside^, he most have given a bond to the 
officer to prosetgite his suit, and he might meet with difficulty in obtaining sufficient 
sureties, and that the delay in brining a trespass suit to n finale might have been attended 
with serioos inconvonicnoe. To this it might have been added, that the plaintiff was not 
hound to take the risk of the defendant’s ability to pay the value of the ri^t if the plaintiff" 
recovered in trespass. 

In Chandler v« Sanger it was held that where a person who fraudulently and with 
knowledge that he had no just olaim should sue process and seize the body or goods of 
anotk», and the latter to obtain a release of his jfierson or property, should pay the 
demand the payment would be compulsory and recoverable. In H’olff v. Marshall the 
court said that the oonolusion deduci hie from the oases on the point was that a pay- 
ment of money upon an illegal and unjust demand, when the party is advised of all me 
facts, can only be considered involuntary when it is made to procure the relcara 
of the person or property from detention, or when the other party is armed with 
apparent authority to seise upon either, and the payment is made to prevent the 
seianre. ” 
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a plaintiff who, instead of promising to pay, has actually 
paid the money and seeks to enforce its recovery. It 
would seem that, where money has been paid to obtain 
a release of property unlawfully withheld by the de- 
fendant, the want of consideration would be a sufficient 
reason why the action ought to be maintained ; and upon 
tiie same principle, the maker of a note given for a similar 
purpose ought to be able to defeat an action upon it.” If 
there be a sufficient duress of goods “ where money has 
been paid,” said the Supreme Court of Pennsylvania, “ in 
White V. Heylman*^, ** a fortiori is such a defence available 
in an action upon a promissory note extorted in the manner 
alleged by the defendant.” In Spatde v. Barrett *®, “ property 
which required especial care, had been wrongfully taken, 
was of a perishable nature, and rapidly going to destruc- 
tion. The party having }) 08 session refused to surrender on 
payment of the actual indebtedness, but demanded more 
than double the sum due, and, in addition thereto, a release for 
all damages for the wrongful acts.*’ 'I he release was held in- 
valid, and Thornton, J., in delivering the opinion of the court, 
observed; “If money could be recovered back, under the circum- 
stances, why is not the release void ? It was not obtained 
with the consent intended by the law. It would be a scandal 
to a court of justice if a release given under such circumstances 

could not be avoided.” 

* ( 

The Supreme Court of South Carolina, as early as 1797, 
held that a contract mode in order to obtain possession of 
goods unlawfully detained could not be enforced . In Collins 
V. Westbury “, some negroes were seized by a person under an 
attachment taken out by him, and a bond was gpven their owner 
to obtain their release at once, as he could not vrait the slow process 
of law to obtain them ; and it was held to be invalid, the court 
observing that “ duress of goods \vill avoid a contract, where an 
unjust and unreasonable advantage is taken of a man’s necessities 
by getting his goods into his possession, and there is no other 
speedy means left of getting them back again but by giving 
a note or bond, or where a man’s necessities may be so great 
as not to admit of the ordinary process of law to afford him 
relief.” The United States Supreme Court has held the same, 
and in The United States v. Huc&abe^, Clifford, J., in deliv- 
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ering the opinion of the Supreme Court, said : Positive 
menace of destructi6n of goods, may undoubtedly be, in many 
cases, sufficient to overcome the mind and will of a person 
entirely competent, in all other respects, to contract, and it is 
clear that a contract made under such circumstances is as 
utterly without the voluntary consent of the party menaced 
as if he were induced to sign it by actual violence ; nor is the 
reason assigned for the more stringent rule, that he should 
rely upon the law for redress, satisfactory, as the law may not 
afford him anything like a sufficient and adequate compensation 
for the injury.”"® 

Nor is the rule restricted to the case of duress by the with- 
holding of goods. In Centred Bank v. Copelandf^, a mortgage 
of a mill and mill-seat was executed by a wife on account of 

personal menaces and threats of her husband to destroy the 
property by fire, if she did not execute it”; and Cochran, J., in 
delivering the opinion of the Supreme Court of Maryland, 
said: “The execution and acknowledgment of the mortgage 
appears to have been induced by harshness and threats, and 
the exercise of an unwarrantable authority, so excessive as to , 
subjugate and control the fi’eedora of her will, the aid of this 
court to support and enforce its provisions against her must be 
refused. ” 

The rule extends also to transfers of property, other than 
contracts in the strict sense of that term. In Adams v. Schiffer 
a settlement was held to be void on the ground of duress., and 
Elbert, J., in delivering the opinion of the court, said : “ Con- 
tracts made and money paid under duress of goods have been 
held, the fojmer void and the latter recoverable, in many well- 
considered cases both in England and America. The decisions 
are not uniform in their expression of the law, but they 
all rest upon the proposition that the duress of property 
was such as to render the contract or payment involimtary. 
It seems to be well settled that where a party has 
possession or control of the property of another, and refuses 
to surrender it to the control and use of the owner, except 
upon compliance with an unlawful demand, a contract made 
or money paid by the owner under such circumstances, 
to emancipate the property, is to be regarded as made under 
compulsion.” 



** Baker v. MortoDi 12 WaJl*i 158* 


IS Md., 805. 
11 Oolo., 16. 




48 lUiSaAIilTT OF ACT HOW FAB HB0E8SABT FOB DUBB3S. [S. •!. 


31 . Ad a general rule, an act or threat to do an act can 

IlIegalitT of act constitute duress, only if that act is ille^l. 
done or threatened If a person does or threatens nothing which 
how far necessary to he has not a legal right to do, there should 
constitute duress. duress. ** A threat of imprisoninent,” 

enys Sir Frederick Pollock, “ is not duress, unless the imprison- 
ment would be unlawful”®*. Thus in Biffin v. Bignel^'y the 
threat was of sending one’s wife to a lunatic asylum, and it 
was held nut to constitute duress, ** as it was not ofauything con- 
trary to law: at least not so to be understood.” 

A# ^ 


In Bacon’s Digest”, the doctrine is laid down that, ** where a 
person is illegally restrained of his liberty, by being confined in a 
common jail or elsewhere, and, during such restraint, enters into a 
bond or other security to the person who causes the restraint, 
he may avoid the same for duress of imprisonment. But if a man 
beimprisoned by order of law, the plaintiff may take a feoffment 
of him, or a bond for his satisfaction, and the deliverance of the 
defendant, notwithstanding the imprisonment, for this is not by 
duress of imprisonment, because he was in prison by course of 
law; for it is not accounted in law duress of imprisonment, hut 
where either the imprisonment or the duress that is offered in 
person, or at large, is tortious and unlawful, for executio juris 
non habet injuriam'’ 


The question has arisen generally in case of an arrest or im- 
prisonment in execution of a decree or on a criminal charge. 
Thus in Smith v. Monteitk^^, the action was on a promise 
to pay a sum of money in consideration of the promisor’s dis- 
charge out of custody in a former action, in which he had been 
arrested on plaintiff’s application ; and it was held not to be a 
case of duress, as Pollock, C.B., said: “for aught that appears, 
that arrest was legal, and the party was in lawful custody.” 

The rule of the German law appears to be the same Thus 
Eccius, in his Preussisches Privatrecht says” : *' Muss die 
Drohung ohne ein dem Drohenden gegeniiber dem Bedrohten 
zustehendes Recht hierzu, und in diesem Sinne widerrechtlich 
ein iibel arulrohen.^°* 


(0) The threat must be without there being a sufficient right to it in the threatening 
person over the person threatened, and in this sense, an illegal evil threatened. 


2 Bao., 402s 
••18M.4;W.,427. 


Poll. Cont., B77. 
7 H. & N., 877. 


P. 188. 
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So Pothier said : ‘*the violence which leads to the rescission 
of a contract, should be an unjust violence, adversus bonos 
mores ; and the exercise of a legal right can never be allowed 
as a violence of this description; iherefore a debtor can have 
no redress against a contract which he enters into with his 
creditor, upon the mere pretext that he was intimidated by the 
threats of being arrested, or even of his being actually under 
arrest, when be made the contract, provided the creditor had a 
right to arrest him.” ” 

The French law appears to be a little more free at present 
in this matter. Thus M. Rogron, in commenting on s. 1111 
of the French Civil Code relating to violence, says that it ue 
s’appltque h'idemmeiit pas h Vemploi regvlier des votes de. 
droit legahs. A plus forte raison en est-il atnsi de la menace 
d' employer les voles Ugales, a mains toutefois que Vemploi ou la 
menace d'une vote de droit legale n'aient eii pour but dfarriver 
a un resultat injuste. 

As to the Italian law, Giorgio Giorgi says”: “Za violenza 
deve essere ivgiusta. Se fosse giusta, Vautore delle minacce 
avrebbe esercitato nn diritto: e poirhe, *qui iure suo utitur, 
neminem laeditf sarebbe inconcepibile un rimedio, che ne 
paralizzasse gli efetii. Peru la minaccia di eserdtare un 
diritto, 0 , come altrimenti dicesi, di ‘ agire per le vie legali,* 
non e stata mai dai pluristi ronsiderata come violenza. Fingosi 
wi creditore, che per ottenere la riscossione del suo avere 
intimidisca il debitore con lo spuuracchio delle esecuzioni 
reali o penaJi concesse dalla legge. Costui certamente non 
commette violenza nel senso di cui parliamo. Ma nasee 
dubbio, se ,,questo medesimo principio valga, quando la 
minaccia delle ‘ vie legali * sin stata usata non al fine diretto 
per cui sono riconosciute dalla legge, ma al secondo fine di 
estorcere convenzioni vantaggiose, o migliorare ipatti gihcondusi. 
Se per esempio, il creditore ha minacciato Varresto e Vespro- 
prtazione nongid peressere pagato, maper ottenere un aumento 
d'interessi, una vantaggiosa novazione del contrntto, il 
creditore avrh in questo caso commessa una violenza, o avrd 
fatto uso legittimo delle vie legali? Avrh commessa una violenza, 
rispondono generalmenle gli scrittori : e con ragione, giaochl 
non b questo certamente un diritto che fa valere il creditore, 
ma un abuso colpevole delle sue facolthf 


would 


(t?) The Tiolenoe ought to be unjust. If it were just, the author of the 
Id have exercised a right ; and since he who uses his own right injures n 


le meniMe 
nobody, a 


* ^ 1 Evans Poth. Obi., 18. 
7 


iVGiorg.Teo, Obh, 95. 
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32. In the United States also it has been repeatedly held that 

a threat of a lawful arrest is not duress.” 

In the United States, ffor is it duress for an oflScer to threaten 

an execution-debtor to take him to jail 
Btitute duress. ' unless he secures the debt by a mort- 

gage, when the officer has in his hands 
legal process requiring him to do that.” It has been generally 
held that imprisonment, when lawful, is by no legal intend- 
ment an abridgement of the free and voluntary volition of 
the mind in the management of business transactions”; and 
therefore to constitute duress by imprisonment the impri- 
sonment or the duress must be tortious and unlawful.” 

It is necessaiy to show an unlawful imprisonment, or abuse 
of or oppression under lawful process or legal detention.” 
Thus, if a man, supposing that he has a cause of action 
against another by lawful process cause him to be arrested 
and imprisoned, and that other voluntarily execute a deed 
for his deliverance, he cannot avoid such deed for duress of im- 
prisonment, although, in fact, the plaintiff had no cause of ac- 
tion.” So also where a man, lawfully arrested on process for 
seduction, marries the woman to procure his discharge, the 
marriage is not deemed to have been performed on account of 
duress; cen if it subsequently appear that he could not have 
been convicted, provided that the prosecution was on probable 
cause, and not merely from malice.^* 

A fortiori^ if a judgment-creditor threatens to levy his 
execution on the debtor’s goods, and under fear of the levy 

remedy, whioh would paralyze the effects of that, would be inconceivable. Therefore the 
mensoe to exercise a right, or. as is otherwise said, to act in a legal fanner, has never 
been considered by jurists as violence. Let us ima^ne a creditor, who m order to obtain 
what is due to him, intimidates his debtor with the threat of the executions, real or penal, 
allowed by law. He certainly does not commit violence in the sense in which we speak 
of it* But there arises a doubt, whether this same piiaoiple holds good, wheu the threat 
of legal measures has been made use of not for the direct object for which they arc 
rdopgnized by law, but for the seoondaiy aim of extorting advantageous oonventions, o/ 
to improve contracts already concluded. If, for instance, the creditor has menaced the 
arrest or the attachment not merely in order to be paid, but in order to obtain an incrcasi'. 
of interest or an advantageous novation of contract, would the creditor in this case have 
committed violence, or nave made a legitimate use of legal measures P The writers 
generally reply that he shall have committed a violence : and rightly, since it is certainly 
not a right which the creditor intends to make good, but a culpable abuse of his powers. 


Eddv V. Herrin, 17 Me., 888* 
BunJcier v* Steward, 4 Atl. Bep. 
(Me.), 558. 

7* Hoars r. Dunhaver, 95 HI, 588; 

Smiilie e. Titas, 82 K. J. Bq., 51. 
7* Heaps e. Dnnhaven, 95 IlL, 988; 
Masoolo e. Hontesanto, 61 Conn*, 
150. 


Taylor r. Oalhell, 16 111., 98. 
Hobb., 266 ; Olark v. Turnbull, 47 
N. J. L., 865 ; Watkins r. Baird, 
6 Mass., 611* 

Marvin r* Marvin, 5‘i Ark., 485. 
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the debtor executes and delivers a note for the amount of the 
decree, the note cannot be avoided for duress."’ On the same 
principle, it is not duress for one who believes that he has 
been wronged to threaten the wrongdoer with a civil suit.'* 
And if the wrong includes a violation of the criminal law, it is 
not duress to threaten him with a criminal prosecution. In 
roost cases, the law regards it as the duty of every one who knows 
of the commission of a crime, to take measures to have the offen- 
der brought to justice, and it does not involve itself in the absur- 
dity of making it unlawful for one to express to the offender an 
intention of doing what the law makes it his duty to do.” 

A threat of a legal process has been held not to be even such 
duress as will authorize a person to recover back money 
voluntarily paid on an illegal claim ; for he might make proof 
and show that he was not liable.” Even a threat to withhold 
the payment of a debt, or to refuse the performance of a contract, 
is not duress.^ 

I'he rule appears to be somewhat modified recently, and 
even a legal imprisonment held to constitute duress if 
the process is sued out maliciously and without probable cause, 
or with probable cause, but for an unlawful purpose ; as, for 
instance, where a legal arrest for crime is procured for the 
purpose of coercing payment of a private demand, or if the 
imprisonment, though legal, is made unjustly oppressive.” 

To use criminal process to enforce the payment of a civil claim 
is evidence of an improper purpose.” 

Thus in Baker v. Morton^ ” Clifford, J., in delivering the 
opinion of the Supreme Court of the United States, observed of 
duress by imprisonment, that it exists ** where there is an arrest 


{C) This is on the same principle on which it has been held that to Justify reooTering* 
back money paid when all the foots were known to the person paying at the time <S, 
the imyment, such payment must not have been simply an nnwilling payment, bat a 
oompnlsory one, and the oompulsionmnst haye been illeg!^, nnjost, oroppreiisiye. 

80 Haokley t. Headley, 45 Hioh., 569« *8 Preston e. Boston, 18 Pick., 18. 

8^ Peckham r. Hendren, 7C Ind., 47. ** Miller e. Miller, 68 Fa* 8t., 486* 

88 Holborn v. Bncknam, 78 Me., 482. 

SB Bohoener y. Liasauer, 107 N. Y., Ill i Holbrook y. Oooper, 44 Mioh., 878 ; Bane 
r. Detrick, 52 111., 19 ; Schanner v. Farwell, 56 111., 542., Work^ Appeal, M Pa. BL, 444 ; 
Phelps e. ZoBohlog, 84 Tex., 871 ; Holmes e. Hill, 19 Mo., 159 i Town of Sharon Ga. 
ger, 46 Conn., 189 ; Hnlhorst v. Shamer, 15 Neb., 57 ; Bonle v. Bonne/, 87 Me., 128; 
Prichard v. Sharp, 51 Mioh., 432 ; Qrimes v. Briggs, 110 Maas., 446 ; Feton v. Gregory, 
ISO Mass., 176; Neafyv. Greenoagh, 25 N. H.| 825; Smith v. Atwood, 14 Ga., 402 1 
State «. Bndh, 58 N. J. Law., 851* 

88 Taylor e. Jaoqnes, 106 Maas., 891. I V 18 Wall., 160. 

Haokett v. 6 Allen, 58. | 88 Dibkerman v* Loid« 81 Iowa), 888 
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for an improper piirpoje without just cause, or where there is 
an arrest for a just cause but without lawful authority, or 
for a just cause but for an unlawful purpose," 

So also in Hatter v. Greenlee, ® Lipscomb, 0. J., in delivering 
the opinion of the Supreme Court of Alabama, said that “every 
restraint of a man’s liberty, without warrant of law, is a duress 
of imprisonment j and further, that when there is a legal and 
regular warrant, that if on going behind such warrant, it 
should be found to be bottomed on a false charge, without 
probable cause, and only used as a feint or jrretext to cover an 
illegal design, it will be considered in law as a duress of im- 
prisonment ; and further, that when the charge is well founded, 
if the piisoner is maltreated, whilst so confined, that it would 
make his confinement duress of imprisonment, so far as 
to invalidate any act of his produced by such maltreatment." 
In^ Watkins v. Baird, “ Parsons, C. J., in delivering the 
opinion of the Supreme Court of Massachusetts, said ; “ It is 
a sound and correct principle of law, when a man shall 
falsely, maliciously, and without probable cause, sue out a 
process, in form regular and legal, to arrest and imprison 
another, and shall obtain a deed from a party thus arrested to 
procure his deliverance, such deed may be avoided by 
duress of imprisonment. For such imprisonment is tortious 
and unlawful as to the party procuring it.” In Richardson v. 
Duncan, ” it was held that an arrest for just cause and under 
lawful authority, if made f^r unlawful purposes, might con- 
stitute duress, so as to avoid a contract which the party made 
for his deliverance. 

In Meek v. Atkinson, Johnson, J., in delivering the opinion 
of ^ the court, observed : “ that a contract is not 'necessarily 
void, because even the person of the party to be bound is 
under restraint. One who is lawfully imprisoned may enter 
into a contract to obtain his discharge, or he will, in general, 
be bound by any contract he may make; and so with respect 
to duress of his goods. Contracts made with respect to 
them are not necessarily void ; for they may be based on a 
good and valuable consideration. And I take that it is only 
in those cases where the arrest is without sufficient cause, or 
lawful authority, or where an improper use has been made of 

it, and an advantage gained, that the party can avoid his 
contract." 

•• 1 Porter, 22A 
w 6 VMt., SOS. 


3 N. H., SOS. 

*' 1, Beiley*! Law, 84. 
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In Maddie v. Shininon ” an assignment of an insurance policy 
of a person by his wife, procured from her by threatening, in 
case of her refusal to execute the same, to arrest her husband 
and prosecute him for embezzlement committed by him while 
in the assignee's service, was held to be void, on the ground 
that such threats amounted to duress. 80 also in Haynes v. 
Rudd, “ a note for an amount for which the promisor’s son was 
about to be arrested for embezzlement, was held void for duress, 
as it was executed under the influence produced by the promisee 
by operating upon his family pride, his fear of disgrace, and 
his desire to save his son from the ruinous effects of a prose- 
cution. In Foley v. Greene'^^ also, a security executed by a mother 
to protect her son from exposure and prosecution for embezzle- 
ment was held invalid, even though there was no direct threat ; 
because the mother was a poor and ignorant woman, and she 
was told that if she executed the security, the whole matter of 
the defalcation would be kept quiet, and no criminal charge 
made against the son ; and there was thus a pressure exerted 
which had the effect, and was doubtless intended to have the 
effect, of a threat (F). 

In SAa/o V. Spooner a promissory note was executed and' 
given by a person, while under arrest, in compliance with a requi- 
sition from another State for trial for the offence of cheating, 
at the instance of one Shaw, who, on getting the note, set him • 
at liberty and promised that no creditor would harrass him if he 
came for business to that State. In delivering the opinion of 
the court, Parker, 0. J., said that the arrest was made merely 
with a view to his removal to the other State, and “ if, instead of 
this, he (Shaw) caused the defendant to be arrested, and made 
use of the ^process in any manner to compel the defendant to 

( D) The facts and the decision in this case were similar to those of the English case of 
BayUy William*, in which agreements and securities were given by a fether to . 
protect his son from criminal prosecution for the forgery of his (father’s) name to certain 
pro missory notes, and the coi^ said : If the agreemeots were executed under influence 
felt by the plaintiff and exercised by the defendants, if the fear of the criminal prosecution 
against the plaintiff’s son, or if the result of the discovery of a criminal act, for which the 

E laintiff was not liable, was used by the defendants against the plaintiff to operate upon 
is fears, so as to induce him to give a security which would relieve his son from a cri- 
minal prosecution, according to the law of this court, a security obtained under such oir- 
cumstances cannot stand.” The decision was maintained on appeal by the House of 
Lords, but on the ground that the plaintiff, on account of the pressure implied from 
the defendant’s idea of prosecuting the plaintiff’s son for forgery unless he gave the 
securities, was not a free and volnntvy agent. There was no question of duress or its 
illegality in that case, and Sir Frederick Polled treats that case as one of undue 
influence. 


•» 26 N. T., 9. 

80 Hun., 287. 
•» 14 B .1. 618 . 
4 Giff., 638. 
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settle, or give the note now in suit, that was a use of the 
process wholly unauthorized by law, and the note thus procured 
js void.’* 


In the Louisiana Civil Code, it is enacted that “ if the vio- 
lence used be only a legal constraint, or the threats only of doing 
that w'hich the party using them had a right to do, they shall 
not invalidate the contract ” *“ ; but it is added that “ the mere 
forms of law to cover coercive proceedings for an unjust and 
illegal cause, if used or threatened in order to procure the assent 
to a contract, will invalidate it,” An illustration of this rule is 
given, by providing that an arrest without cause of action, or a 
demand of bail in an unreasonable sum, or threats of such pro- 
ceeding, invalidate a contract made under their pressure. 


Illegality of act 
done or threatened 
how far necessary to 
constitute duress in 
Indian Law. 


33. Apparently the saiiie comprehensive view will be taken 

of duress in the Indian Law. Where the In- 
dian Penal Code is in force, every act forbid- 
den by it will of course he unlawful, and prac- 
tically the Code is in force in all British India. 
The explanation attached to the definition of 
the term duress, expressly enacts that the same acts will consti- 
tute duress even where the Indian Penal Code is not iu force, 
and the acts therefore are not necessarily illegal. The defini- 
tion also provides that ‘‘ tlie unlawful detaining, or threatening 
to detain, any property *’ is duress. 'I’he word “ unlawful ” 
may no doubt be so construed as to qualify “ threatening,” hut 
on a strict construction of the language, the detention threaten- 
ed need not necessarily be unlawful. The question has, how- 
ever, never been judicially determined. In Banda Ali v.Bans- 
pat the particular question did not arise as the arrest, 

ill execution of a decree was held to constitute duress sufficient 
to avoid a bond given for the amount of the decree, on thegrouud 
that the decree, was not only ex parte, but void for want of juris- 
diction. The decision in Rang anay aka nima v. Alwar Setti 
supports the broader construction, as the judges said that they 
could not “ Siiy that obstructing the removal of a corpse by the 
deceased’s widow or her guardian unless she made an adoption 
and signed a document, is not an unlawful act or not an act 
such as is defined by section 15 or 16 of the Indian Contract 
Act.” In British Burma, lawful imprisonment in Siam was 
distinctly held to constitute duress, on the ground that '* im- 


8. 1856. 
0® S. 1867. 


>01 I. L. B., IV All., 36?. 
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prisunment in n country where there is no settled system of 
luw or procedure, and wiiere the judge is invested with 
i i'hitrary powers, is duress of h wholly didererit kind, the 
I risoner neither knows what will be the length of his impri- 
siiiiment, nor wliat amount of pain hihI misery he may be 
put to ; all is indefinite, and therefore the apprehension acting 
on the mind of a man in sucii a situation would be infinitely 
greater than if he were imprisoned in a country like England, 
o Iierethe law is settled and cannot be exceeded by thejudge.”^®*" 

34. Coercion contemplates, however, only physical acts. 

Corresponding tnopd considerations also 

Undue uifluence as ni>event a consent being free. They are 

ooMChtf ° varied in their character to admit of an 

exact description, and may generally be said 
to “ iiicindc any improper or wrongful constraint, machination, 
(O’ urgency of persuasion, whereby the will of a person is «)ver 
empowered, and ho is induced to do or forbear from an act, 
which he would not do, or would do if left to act freely.” On 
account of this very comprehensiveness, they are usually 
grouped under a particular bead, and designated “undue 
influence which has been pithily describi-d as that ‘‘ which 
destroys free agency, and constrains the ])erson whose act is 
brought in judgment to do what is against his will, and what 
he w'ould not have done if left by himself.” Sir Frederick 
I’ollock, in his work on Contracts, says : “ In equity there 
is no rule defining inflexibly what kind or amount of com- 
pulsion shall he sufiicient ground for avoiding a transaction, 
whether by way of agreement or by way of gift. The ques- 
tion to he decided in each case is whether the party was a 
free and vciuntary agent. Any influence brought to bear 
upon a person entering into an agreement, or consenting to a 
disposal of property, wbich^ having regard to the age and 
capacity of the party, the nature of the transaction, and all 
the circumstances of the case, appears to have hecii such 
as to preclude the exercise of free and deliberate judgment, 
is considered by courts of equity to he undue influence, and 
is a ground for setting aside the act procured by its employ- 
ment.'* “* Dr. Holland says that undue influence “ consists 
in acts which, though not fraudulent, amount to an abuse 
uf the power, which circumstances have given to the will of 
one individual over that of another.’* 


MouHg Shoay Attr. Ko Byaw, 
L. R., Ill I. A., 61. 

2 Abb. L. Dict.| 615. 


Eaydook v« Haydock, 86 N. J. Rq., 
494. 

105 p. 579. 

loa Holl. Jur., 287. 
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So also Dr. Bishop savs, that any complications in which 
a party may find himself involved, whereby his act of contmct- 
ing is not tnat of a free agent, may, at least in equity, be avail- 
ed of by him to avoid it, as against those by whose procure- 
ment it was made.” Mr. Clark says, that “ Jnfiuence obtained 
by modest persuasion, and arguments addressed to the under- 
standing, or by mere appeals to the affections, cannot properly be 
termed ‘ undue influence ’ in a legal sense ; but influence 
obtq.ined by flattery, importunity, superiority of will, mind, or 
character, or by what art soever that human thought, ingenuity, 
or cunning may employ, which Avould give dominion oA'er the 
will of a person to such an extent as to destroy the free agency, 
or constrain him to do against his Avill Avhat he is unable to 
refuse, is such an influence as the law condemns as undue 
Pomeroy considers undue influence as a moral, social, or 
domestic force exerted upon a party, controlling the free action 
of his will.”* 

The statutory definitions of undue influence are more 
definite and compact. Thus the California Civil Code 
enacts”® that undue influence consists (1) in the use, by one 
in whom a confidence is reposed by another, or Avho holds a real 
or apparent authority over him, of such confidence or authority, 
for the purpose of obtaining an unfair advantage over him ; 
in taking an unfair advantage of another’s Aveakness of mind ; 
or (3) in taking a grossly oppressive and unfair adA'antage 
of another’s necessities or distress. Recent text-writers have 
also adopted similar descriptions of the expression. Thus even 
Clark describes undue influence as consisting: (a) in the use by 
one in whom confidence is reposed by another, or Avho holds a real 
or apparent authority oA'er him, of such confidence or authority 
for the purpose of obtainingan unfair advantage over him ; (ft) in 
taking an unfair advantage of another’s weakness of mind; 
and (c) in taking a grossly oppressiA’e and unfair advantage of 
another’s necessities and distress. 

In British India also, undue influence is defined so ns 
to include every such treatment of a person whose mind is en- 
feebled by old age, illness, or mental or bodily distress, which 
does not amount to coercion, and yet makes that person con- 
sent to that to which he would not otherwise have consented; 
and every use of confidence or authority by a person in whom 

lOT Biah. Cont, 890. gohofield v. Walker, 68Mioli., 

Clark Cont., 866. ^ II. Torn, Sq. Juiis., IPfP. 

Hale V. Oole,8X W. Va„676; Bcith S. 1676. 

r. Beith. 76 Iowa. 601 ; Sturtevaut Clark Cont., 364, 
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confidence is reposed by another, or who holds a reaI*or apparent 
authority over that other, for the purpose of obtaining an Mwin- 
tage .over that other which, but for such confidence or authority, 
he could not have obtained This enumeration of circums- 

tances constituting undue influence is far from complete; spe- 
cially as English courts of equity have, since their early 
days, been busy with a recognition as mxdue influence of various 
circumstances of moral hardship; and undue influence is one of 
the chief branches of the exclusive jurisdiction of such cour^. 

35. The term “fraud” is used in a very comprehensive sense in 

the English and the -Indian Law. Its po- 
General notion of puj^j. notion consists of deception, and ordi- 

freedom of consent. lexicographers define it as “ deception 

deliberately practised with a view to gaining 
an unlawful or unfair advantage.” Even Wharton, in his Law 
Lexicon, defines it as deceit in defrauding or endeavouring to 
defraud another of his right, by artful device, contrary to the 
rule of honesty. This was the early notion of flraud in the 
English law, tne notion in the Common law, as not affected and 
widened by the practice of the courts of equity. Thus in Hay^ 
craft V. Creasy, Le Blanc said that “ by fraud he understood 
an intention to deceive, whether from an expectation of advan- 
tage to the party himself, or from ill-will towards another.” 

This is exactly what Roman lawyers meant by dolus. Thus 
Gallus Aquilius defined dolus as Quam aliud simidatur et cdiud 
agitur. Servius more fully described it as machinationem 
quandam, alterius decipiendi causa, cum aliud simulatur et aliud 
agitur. This definition was considered too general, and Labeo 
pointed out ; Posse sine dissimvlatione id agi, ut guis circum- 
veniatur ; posse et sine dolo malo aliud agi, aliud simulari, sicuti 
faoiunt qui per ejus modi dissimulationem deserviant et tuentur 
vel sua, vel <ui&na. He defined it as omnis caUiditato, 
fcdlacia, machinatio ad circumveniendum, fallendum, ded- 
^endum alterum adhibita. Ulpian and other Roman jurists 
approved of that definition. Speaking of that definition, M. 
B4darride, in his work on Dol and From, says File rdpondait 
parfaitement h Vidis qu'on pent se faire du dol et des caraeteres 
le eonstituant. En effet, le concours de manoeuvres diloyaies et 
d*un pr^udice pour la partie cordraetante, ditermine nettement 
la nature du dol et son objet, indique le double fondement de 
V action ouverte d celui qui en a Itl vieiime. 

S. laaot IZ of 1872. IIB 8 Bast, 108. " 

Fiitf Webster’s Dictionary. I, 29* 
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The term fraud derived from a word denoting simple pre- 
judite was at first used in a still more restricted sense, to denote 
a similar, but less artful, conduct directed rather against courts 
or third persons than against the other party to a transaction. 
To use the words of M. Chardon, it descendait jusqu'h des cas 
dans lesqueh l*intention n'a rien de coupahU, mais qvi presentent 
un dommage par V ivenementt ce (me lea docteurs appellaient 
fraus non in consilio sed eventu. French jurists often refer 

to that distinction between fraud and dol. 

% 

Tlius M. Bedarride says'*®: Sans doute, le doletla frauds ont 
des earaoteres communs, subissent dans leur recherche V empire de 
prindpes analogues, produisent des effets identiques, Mais il y 
a entre eux des differences notables dans leur nature, dans leur 
origine, sowent meme dans leurs rhultats. Ainsi, le dol ne 
pent exisUr sans I'emploi de manoeuvres, imputables a Vune des 
parties, ou exicutees dans son inUret par un tiers. La frauds, 
au contraire, ne reside le plus souvent que dans V execution d'vne 
convention licite et juste, elle n^exige aucnne manoeuvre; elle est, 
dans certain cas, concertee entre toutes les parties contractautes. 
Le dol vide essentiellement le contrat. La fraude, meme con- 
venue, n'a souvent aucune influence sur la validity et, conse- 
quemment, sur Vexecution a donner d la convention. Aussi, 
verrons — nous que la plainte en fraude n* est pas toujours per- 
mise, tandis que cells en dol ne saurait, dans aucun cas, etre 
refusie d la partie lesk. So also Chardon, in his Trmte du 
Lol,^** says: Chacun de ces deux mots a cependant un sens 
propre auquel il est convenable de se fixer, pour concevoir des 
idks plus saines sur les questions qui s'y rattachent. Le dol est 
Vart de tromper la personne qu'on dipouiUe. La frauds est 
celui de violer les lois en trompant les magistrate ou les tiers par 
la forme des actes. Dans quelques circonstances il y a dol sans 
fraude ; dans d'autres, il y a fraude sans dol, et tres-souvent il y 
a dol et fraude. Par exemple, il rCy a que dol quand, par des 
artifices, un individu est determine d donner sa chose ou d la 
venare h vU prix. Il n'y a que fraude quand Vusurier, de concert 
avec Vinfortuni qu'il mine, couvre ses rapines par une 
convention Ogcde en apparence. 11 y a dol et fraude lorsqu* un 
incapable obtient par des perfidies, non-seulement une libiralite 
immiritk, mais encore son diguisemeni sous la forme d'un 
control onereux. 


I 1 Bed. OoL et Fr., 9. 

1. i. 
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36. In the English law, however, there is no term corres- 

„ ponding to doU and a great deal of the diffi- 

^r«»d 1 l»el»h ^ity attochin^ to the exprcBBion “fteud,” 

is due to the circumstance of its doing duty 
for both dot and fraude of the French Law. 

The greatest extension in the sense of that expression has 
been made, however, by the action of the Courts of Equity, which 
have released the expression entirely from the trammels of deli- 
berate deception and moral turpitude. Thus in Harman v. 
Ftsher^*^, fraud was said to be an act unwarranted in law, to 
the prejudice of a third person, and not that crafty villainy or 
grossness of deceit to which it was applied in common lan- 
guage. In the case of Green v, Nixon , Sir John Romilly observ- 
ed that “ fraud implies a wilful act on the part of any one, whereby 
another is sought to be deprived, by unjustifiable means, of 
what he is entitled to.” Similarly, in Earl of Aylesford v. 
Morris Lord Selborne, L. 0., said : “Fraud does not here 
mean deceit or circumvention ; it means an unconscientious use 
of the power arising out of these circumstances and conditions.” 

In England, fraud is, therefore, defined at present, as a 
statement creating in a person a false belief as to any circum- 
stances, a false representation of fact, made with a knowledge of 
its falsehood, or recklessly without belief in its truth, with the 
intention that it should be acted upon by the complaining party, 
and actually inducing him to act upon it Similarly, Dr. 
Holland defines it as “ the intentional determination of the 
will of another to a decision harmful to his interests by 
means of a representation which is neither true nor believed to 
be true by*the person making it with the further obser- 
vation that ‘‘ the essentials of a fraudulent repre- 
sentation are that it is (1) untrue in fact, (2) made with 
knowledge of its untruth, or without belief in its truth, 
or with recklessness as to its truth or falsehood , (3) made 
for the purpose of inducing another to act upon it.” 

The same view is taken in the United States also. Dr. 
Pomeroy says that “ every fraud, in its most general and 
fundamental conception, consists in obtaining an undue advan- 
tage by means of some act or omission which is unconscientious 
or a violation of good faith in the broad meaning given to the 


‘*1 Loflt, 472. 

>*■ 28 BeaT., 686. 
*•* 8 Oh. Ap., 490. 
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tenn by equity. Furthermore^ it is a necessary jport of this 
conception that the act or omission itself, by which the undue 
advantage is obtained, should be willful ; in other words, 
should M knowingly and intentionally done by the party; 
but it is not essential in the equitable notion, although it 
is in the legal, that there should m a knowledge of and an 
intention to obtain the undue advantage wmch results.” 
Clark, in his work on Contracts/*^ describes fhiud as “ a &lse 
representation of a material fact, or nondisclosure of a material 
fact under such circumstances that it amounts to a fiilse re- 
presentation,' made with knowledge of its &l8ity, or in reckless 
disregard of whether it is true or mlse, or as of personal know- 
ledge, with the intention that it shall be act^ upon by the 
other party, and which is acted upon by him to his injury.” 

Thus, in Kirby v. Ingersoll, ’*• the Michigan Supreme Court 
stud that “ by the term *fraud,’ the legal intent and effect of the 
acts complained of is meant. The law has a standard for measur- 
ing the intent of parties, and declares an illegal act prejudicial to 
the rights of others a fraud on such rights, although the 
parties deny all intention of committing a fraud.” This was 
quoted with approval by McWhorter, C, J., in delivering the 
opinion of the supreme Court of Florida in Logan v. in 

which, in speaking of a mortgage, he said, that, if the mortgage 
“ in effect is a fraud upon the right of the creditor, the motives 
of the parties are of no consequence.” In delivering the 
opinion of the Supreme Court of Pennsylvania in Mitchell v. 
Kintzer, Coulter, J., said, that “ it may safely be averred, that 
all deceitful practices in depriving or endeavouring to deprive 
another of his known right by means of some artfi^ device or 
plan, contrary to the plain rules of common honesty, is fraud.” 

87. In the Indian Law, the term is used in the same com- 
prehensive sense. It is not restricted to a 
suggestion, as a fact, of that which is not 
true, by one who does not believe it to be 
true,” but. extends also to **any of the following acts commit- 
ted by a party to a contract, or with his connivance, or by 
his agent — 

(1) the active concealment of a fact by one having knowl- 
edge or belief of the fact ; 


1 (Miob), 17S. 


It* 32 FIO./861. 
>»» 6 Ptt. . St., sie. 
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(2) a promise made without any intention of perform- 
ing it ; 

(3) any other act fitted to deceive ; 

(4) any such act or omission as the law specially declares 
to be fraudulent.”^ 

Even silence as to facts likely to affect the willingness of a 
person to enter into a contract is declared to be fraud, if the 
circumstances ** are such that regard being had to them, it 
is the duty of the person keeping silence to speak, or the 
silence itself is equivalent to speech.” Nor do these acts 
constitute fraud, only when they are oommitted with an 
intent to deceive another party to the contract, but also 
when the intent is to induce him to enter into the contract. 

The Indian Law has, however, grouped some of the cases fall- 
ing within what in the English Law is usually called legal or 
constructive fraud, as separate from fraud, under the head of 
< misrepresentation,’ which is defined in the Indian Contract 
Act, to mean and include — 

(1) the positive assertion, in a manner not warranted by 
the information of the person making it, of that which 
is not true, though he ^lieves it to true ; 

(2) any breach of duty which, without an intent to de- 
ceive, gains an advantage to the person committing it, 
or any one claiming under him, by misleading another 
to his prejudice, or to the prejudice of any one claim- 
ing under him; 

(3) ca 4 ;i 8 ing, however innocently, a party to an agree- 
ment to make a mistake as to the substance of the 
thing which is the subject of the agreement. 

• 

38. Neither coercion or undue influence, nor fraud can pre- 

Absence of free end the creation of, or destroy, or even in- 

fur consent mokes validate, a contract induced by a consent 
eontnete only Toid- affected by them. Fraud is often said to 

vitiate consent, but it does not negative it; 
and a contract is not necessarily void, on the ground of its hav- 
ing been induced by a consent vitiated by fraud. Nor has 
coercion or undue influence any higher effect. The Indian 
Contract Act actually enacts that, when consent to an agree- 
ment is caused by coercion, undue influence, fraud or mis- 


S. 17 Act IX of 1873. 
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representation, the agreement is a contract voidable at the 
option of the party whose consent was so caused ; and that, if 
the consent is caused by fraud or misrepresentation, that 
party may even insist on the performance of the contract, so 
that he may be placed in the position in which he would have 
been if the representation made had been true. Further, the 
contract will not even be voidable, when the consent is caused 
by misrepresentation or fraudulent silence, if the party, whose 
consent was so caused, had the means of discovering the truth 
with ordinary diligence.^®* 

The English law is the same. Under that also a contract, 
induced by the abovementioned causes of consent, is not 
void ; but only voidable at the option of the party injured by 
the contract. Sir Frederick Pollock broadly says: "that 
where the consent of one party to a contract is obtained by 
the other, under such circumstances that the consent is not 
free, the contract is voidable at the option of the party whose 
consent is so obtained. It is quite clear that it is not merely 
void*’ In the United States, the Louisiana Civil Code 
enacts*®®, that ** engagements made through error, violence, 
fraud or menace, are not absolutely null, but are voidable 
by the parties who have contracted under the influence 
of such error, fraud, violence or menace, or by the represent- 
atives of such parties.” 

A deed taken under duress has often been held to be void- 
able.*** In Bush V. Brown, Downey, J., in delivering the 
opinion of the Supreme Court of Indiana, said that duress 
“ while it does not render the contract absolutely void, will yet 
enable the party so under duress to avoid it at his option.’’ 
Almost every text- writer has laid down the same rule.*'* Clark 
says " that a contract is not void, because it was entered into 
under duress, but, as in the case of fraud, is merely voidable 
at the option of the injured party, and stands unless he sees 6t 
to avoid or rescind it.**® 


(C) In Fairbanks r. 8 now ^^^9 Bolmes, J., in dcliTering the opinion of tho coart, laid 
that it was well-settled, ** that where, as usual, the so-oalled duress consists only of 
threats, the contract is onlj Toidable.” It is not to be inferred from this that the court 
consideired that a different rule would apply when the duress did not consist of threats 
but of acts. The case under consideration being one of threats, it was not necessary to 
consider or pronounce upon any other point. 


8. 19, Act IX of 1879. 

Poll. Cont., 676. 

S. 1881. 
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With regard to undue influence also, it has been repeatedly 
laid down that it renders a contract voidable at the option of 
the injured party.^" The contract stands, however, unless 
avoided.*^’ Anson observes that “ contracts and gifts made 
under influence are voidable and not void”.*** 

In regard to fraud, the character of its effect is still clearer. It 
has been repeatedly laid down that fraud renders a contract 
voidable and not void. *** Kerr in his work on Fraud says, 
that “a contract or other transaction, induced or tainted by fraud, 
is not void, but only voidable at the election of the party defraud- 
ed. Until it is avoided, the transaction is valid, so that third 
parties, without notice of the fraud, may; in the meantime, acquire 
rights and interests in the matter which they may enforce 
against the party defrauded. ” A contract which is void has 
no effect whatever, and, if it has any effect, it cannot be void. 
It is settled that a person, who has been induced by fraud to 
enter into a contract may waive the fraud, and hold the other 
party to his bargain, even recovering damages for the fraud, 
though he may not be able to rescind the contract, if he delays 
for an unreasonable time, or acts upon it with knowledge of the 
fraud ; and that, as a rule, he will not be permitted to rescind, 
unless the other party is placed in statu quo. Even bond^fide 
purchases from a fiaudulent vendee acquire a title which may 
not be defeated by the original vendor’s exercise of his right to 
rescind. Thus where a bargain has been made by the owner of 
the chattel with another, by which any property is transferred 
to that other, the property actually passes, though the bargain 
has been induced by fraud. This was clearly laid down by the 
Exchequer (Jhamber in Glougk v. London and J^orth-Western 
By. f which Mellor, J., in delivering the opinion of the 

court, said : “ We agree completely with what is stated by all 
the .Judges below, that the property in the goods passed from, 
the London Co. to Adams by the contract of sale; the fact 
that the contract was induced by fraud did not render the 
contract void, or prevent the property from passing ; but 
merely gave the party defrauded a right, on discovering the 
fraud, to elect whether he would continue to treat the contract 
as binding, or would disaffirm the contract and resume his 
property .... We think that, so long as he has made 
no election, he retains the right to determine it either way, 

*«* Holl. Jaris,, SS7; Oliirk Oont., 364. *** Davies*. Hamen, 10 0. P., 166L 

'*■37 SnoyoeLaw, 494. '*■ P. 5. 
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sabject to this, that, if in the interval, whilst he is deliberating, 
an innocent third party has acquired an interest in the 
property ; or if, in consequence of his delay, the position even 
of the wrongdoer is affected, it will preclude him from 
exercising his right to rescind.” It is clear from this, that 
a contract, induced by force or fraud, is not void, but only 
voidable, and that, even its rescission does not make it void 
as against boid-fide purchasers from the defrauding party. . 

The same rule is recognized in the United States. Thus 
Clark in his work on Contracts says “ that fraud does 
I not render the contract absolutely void, but renders it 
‘ '^voidable at the option of the party injured. In Baird v. 

Roger, C. J., in delivering Ibe opinion of the court, 
observed, that “ It is the duty of a party who has been 
induced to enter into the making of an executory contract 
for the purchase of personal property through fraud, if he 
desires to avail himself of that objection, to act upon the first- 
opportunity and rescind it by repudiating its obligations, ” and 
said : such a contract is not void, but is singly voidable at the 
option of the party defrauded, and requires amnnative action on 
his part to relieve himself from its obligations.*’ It is no doubt 
sometimes said that coercion, undue influence and fraud render 
a contract void ab initio ; but this is merely a careless use of 
words. The word “ void ” is often used for voidable,”* though 
there is a material difference between the two. Thus in the Eli- 
zabethan Statute (27 Eliz., ch.4.), for the protection of purchasers, 
certain conveyances of lands, tenements or other heredita- 
ments are declared to be “ utterly void, frustrate, and of no effect,” 
and still it is quite settled that they are only voidable as 
against persons who should have purchased them Wore or might 
purchase them afterwards, or their legal representatives. The 
same construction has also been put on 13 Eliz., ch. 5, which 
was enacted for the protection of creditors, and declared certain 
conveyances, &c., ”to be clearly and utterly void, frustrate, and of 
none effect ” generally and not only as against any person or 
persons, and still it has long b^n quite settled that such 
transactions are not void, but only voidable as against the 
creditors affected prejudicially by them. 

Similarly, it is laid down in the Civil Ciode of France that 
vkience and dd are a cause of the nullity of tiie contract in- 
duced by them^**; but s. 1117 lays down that such a contract 

i4r Cflark Oont- 847. 

»»» ^ K. T., 698. 
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n*t8t point nvUe de ptoM droit, but only gives Ueu d une action en 
nuUiih ou m rescision* The Italian Civil. Code has not got any 
such explanatory provision, but the clauses * relating to the 
nullity of a contract on the ground of violenza and dolo are 
construed in the same manner. Speaking of the rights of third 
peraons, Giorgio Giorgi says that that is the chief reason for 
which le moderne legidazioni hanno considerato la violenza come 
semplice vizio di consenso che produce invalidita eon aztone da 
espenmentarsi dentro un hreveperiodo di tempo. 


In the German Law also, in case of transactions inter vivos, er 
zwungen abgegebene Erkldrung wird durch nachtrdgliches Aner 
henntniss im Zustand der Wtllensfreiheif riichw'drts giltig* 
Eccius, in his Preussisches Privatrecht further says: Da 
Erkldrung des Betrogenen beim Beehtsgeschdft unter Lebenden 
nur naah seinem Willen anfechtbar ist, sofolgt; dass der Betrogene 
auch bei ihr beharren, sie als giltig betrachten kann (i) *. 


(A) 

die 


General effect of 
mistake on consent. 


39. Non videntur consentire qni erant, Ntde a enim voluntas 

err antis est. This must be generally 
correct also, as a consent is only i gard 
to an act, and the error referred to also 
must be in regard to that act, or in regard to such constituents 
of it as may be material in the particular branch of law to 
which the matter under consideration may relate. The term 
error, however, is a very comprehensive one. It has been 
described as una diformitd fra le idee della nostra mente e 
Vordine delle cose (D 


Jurists look at error from different points of view, con> 
templating different incidents of the act erred about as its 
essentials, and therefore taking different views of its legal effect. 
Thus it has been said by Eccius, in his work on Preussisches 
Privatrecht, that an error is die unwahre Vorstdlung von den 
Wirkungen des Inhalts der Erkldrung (kf. As a natural result 


ig) The modern legiiUtions hare considered yiolenoe as simply a rioe of content, 
which prodaoes inTalidity hj an action to be tried within a diort period of time. 

(A) A declaration eztortM by force will, tbiongh lubseqnent ratification while the 
will is free, become valid again. 

(j) A declaration of the deceived person in legal transactions inttr vivoi is void- 
able only according to his will ; so does It follow that the deoeired person oan also insist 
that the transaction may be deemed valid. 

( 4 ) An unconformity between the ideas of our mind and the order of the things. 

(Itj The untrue conception of the effectiveness of the contents of the declaration (of 
consent). 


1 Ss. nil A 1116, 
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* 11. Prena.Priv.,1 7. 


« lU 10s* 

» IV Giorg. Teo. Obbl., 47 

« n. 168 . 



he' sajB^' WB^ fiSi^ 
^ WoUende «ieA irri (Z). 



Ota'tiie oth^ hah^; Sir Fredeiiok Pollo^ *‘ . 
as BQch has nci leg^ eShcits at all. When isii aet is dovte 
imdSr a the iniittiike does not eith^lr add anythiog 

to or take hway anything fioni the legal conseqnehOes of that 
ad^ either as ire^i^ any tight of other persons Or any liability 
of the person doing it, nor does it produce any special 
oonsequenoes of its own; unless knowledge of something which 
the mistake prevents from being known, or an intention 
necessarily depending on such knowledge, be from the nature 
of the particular act a condition precedent to the arising of 
some right or duty under it’.’* He even says that “ mistake 
does not of itself imect the validity of contracts at all though 
it ‘‘ may be such as to prevent any real agreement being 
formed” *. 


Parties to a contract sometimes do not mean the same 
thing, or, while meaning the same thing, one or both form 
untrue conclusions as to that thing or as to the object of the 
contract. In such a case, there is no actual concurrence of 
wnib, and therefore no real consent to form a contract, and no 
conteiot. It is not necessary that a mistake should have this 
effect in every case. There are cases, however, in which it has 
that effect, and reference to those cases will be made later on. 


40. The word “ error ” is often identified with “mistake,” and 

thus distinguished from “ ignorance.” It is 
Hirtake, ewr, wd sometimes held to be a general word includ- 

“ ing both mistake and ignorance. Mistake is, 
however, essentially different firom ign- 
ranee.* Ignorance, it has b^n repeatedly said, is not mistue. 
The disilahction has been chiefly adverted to in regard to the ig- 
norance and the mistake of law. Johnson, J., in distinguishing 
the two in the opinion of the court in Lawrence v. Beaubient 
observed that " the former is passive, and does not presume to 
reason, and unless we were permitted- to dive into the secret 
recesses of the heart, its presmice is incapable of proof; but the 
latter presumes to know when it does not, and suf^lies palpable 
evidence of its existence.” The case of Culbreath v. Cul~ 
breath,^ affords a good illustration of the differmice between 

(t) The win ie farther not tne, when the penon wiUing it mirthken. 
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Tj^iiob is oiminal; mistake argaes#Iigence^ nvi^ciL Isooom^od* 
able. More ignorance is no mistake, but a mistime, always in- 
volves ignorance, yet not that tjone.. If fbe plaintiff — the ad- 
ministrator — had reffised to pay the distributive share in the 
estate which he represented to the children of his mtestate’s 
deceased sister, upon the ground that they were not cmtitled in 
law, that would have been a case of ignorance, and he wpuld 
not be heard for a moment upon a plea that, being ignorant of 
the law, he is not liable to pay interest on their money in his 
hands. But the case is, that he was not only ignorant of thtir 
light in law, but believed that the defendants were entitled to 
their exclusion, and acted upon that belief, by paying Ibe 
money to them. The ignorance, in this case, of their right, 
and me belief in the ri^t of the defendants, and action on mat 
belief, constitute the mistake. The distindion is a practical 
one, in this, that mere ignorance of the law is not susceptible 
of proof. Proof cannot reach the convictions of the mind, un- 
developed in action; whereas, a mistake of the law, develop;^ 
in overt acts, is capable of proof like other &cts.” 

On the other hand. Walker, J., in delivering the opinion of the 
court in Gtoinn v. Hamilton^ observed that “a distinction has 
been taken in South Carolina, Oeorgia, Kentucky and Maryland 
between mistakes of law and ignorance of law, and there are 
some English derisions which have been regarded by some as 
supporting the distinction. But this distinction has been gene- 
rally repudiated, as resting upon a mere imaginary difference, 
or as too sul^tle and refined tor practical application. The great 
weight of authority, both in England and America, maintains 
the rule we have laid down above.” In Ckamplin v. Laytin^ 
Branson, Jo observed that there was no distinction between an 
imorance and a mistake of the law, while Senator Paige observed 
mat the distinction made was proper. 

Strictly speaking, ^orance is the absence of some idea, the 
not knowing of someming that exists, while a mistake is &e 
existence of a wrong idea, the knowing of something which does 
not exist. Looked deeply, however, they are the diffhr^t aspects 

the same thing, eacm implyi^ the not knowing of the real 
state of things. The Indian Contract Act thus uses the vord 
mistake only, and the Indian Penal Code the word ignorance 
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only. Their legal effect, is, however, the same. So also 
Bigelow in an article in the Tjaio Quarterly R&oieu),^* after 
observing that mistake, as contrasted with ignorance, implies 
some notice and consideration of the law, says the terms are 
commonly used as synonymous ; or rather the term mistake has 
nearly usurped the other’s place.” 

In German law also, Das Falschwissen und das Nichtioissen 
steken sick in ihr&r Bedeutung fur das Becht gleich^^ 

41. To prevent the formation of a contract, it is not necessary 
^ , . that both the parties should be mistaken. 

party may prevent form- can be no concurrence of wdls, even 

ation of contract. if one party IS under a mistake. The 

Etonian Law did not require for the in* 
validity of a contract that the error should be bilateral. Giorgio 
Giorgi in his work on the Theory of Obligations, after observ- 
ing wat, says : Tanto merita scusa chi ha sbagliato solo^ purche 
nim sia stato vittima di un errors imperdonaMe^ quanto la 
merita chi ha sbagliato in compagnia delValtro contramte. 
E d^altronde la legge scusa eerie volte V errors sulla persona: ora 
questa specie di errors come potrebbe essere bdaterale^ (t) 

Under the English Law, a contract may in some cases be 
held invalid on account of the mistake of one of the parties.” 
The Indian Law of Contracts lays it down, however, generally, 
as a necessary condition of the invalidity of a contract, that 
both the parties must be under a mistake. This view is not 
quite without authority, and though not generally approved, is 
of course, so fai* as it goes, not likely to lead to any practical 
difficulties, particularly as this provision of the Act will apply 
chieflv to cases in which there is a contract, and Uie mistake is 
only m substantia and such as may invalidate the contract. And 
in such cases, the contract even under the English Law will be 
invalid only, if the error is common to both partes.” “In feet,” 
Dr. Bishop says,” “that as a general rule, the mistake which 
will render a contract void or voidable must be mutual.” In 
any case, it is seldom that one party may be under a mistake, 

(k) Mistake and ignorance are the same in their signifioation for purposes 
of law. 

(l) He who has alone made a mistake, if he be not the victim of an unpardonable errori 
merits excuse as muoh as he who has made a mistake in company with the otlmr contract* 
ing party. And as on the other hand, the law excuses sometimes the ernn: concern- 
ing the person : how can this species of error be bilateral. 

I. 298. 

>MV. 82, 

i*** Poll, rv.iit., 


W, 476-477. 


’ Paget V. Marshall, 28 Oh. B.. 2f;8. 

" Vc»n, rV»ii(,,4^o. Kerr on Fmnd, 628. 
« Bish. Cont.. 273. 
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without the other party beinji' cognizant of it. And when this 
other party is innocent, it will generally be too hard on him to 
allow the mistaken party to allege a mistake, and have the 
contract set aside on account of it. A due regard to the interests of 
the innocent party who thought that there was a valid contract, 
and made all his dispositions in reliance on that contract, might 
well require that the contract should not be set aside except in 
cases in which there was a mistake on both the sides. In such 
cases, if one of the parties must suffer, it is only right that the 
suffering must be on the side on which there is a mistake. 
liTor is there any hardship in this. Law looks more to the 
expression of consent than to the con^nt itself. Even when 
there is no actual concurrence of wills, the parties or either of 
them are often not at liberty to allege their mistake, on the 
ground of estoppel or of public policy, and must suffer for its 
consequences. 

42. As observed above, mistake in certain oases has the 

Nature of facts, mis- effect of negativing or vitiating consent, 
take of which may affect and thus of affecting the existence or 
consent. validity of a contract. Mistakes, both of 

fact and law, may have this effect, but there are differences in 
the operation of the two ; and reference will be made first 
to the former, which proceeds either from ignorance of that 
which really exists, or from a mistaken belief in the existence 
of that which has. none.” 

The nature and effect of a mistake on contracts was well 
explained in the case of Hurd v. HdlV^y in which Dixon, J., 
in delivering the opinion of the court said : “ A mistake of fact 
is ordinaiyly said to take place, either when some fact, which 
really exists, is unknown, or some fact is supposed to exist 
which really does not exist. In legal parlance it has a much 
more enlarged signification than a mistake of law, and extends 
to and includes the case of a party who, through mere 
ignorance of the existence or non-existence of a material fact 
is induced to do an act or enter into a contract injurious 
to himself, where, if he had been informed of the existence 
or non-existence of such fact, he would not have performed 
such act, or made such contract. Ignorance of the existence 
or non-existence of a material fact, precludes the idea that 
the party, at the time of the transaction, shotdd have been 
influ^ncw by it, for it is impossible that the mind should be 

»® Lftinii. OiT. Ai-t.. 1831. | U Wi«., lU. 
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i^oved by that of which it knows nothing, llus ignori^noe of 
l^ts. must be ezousable, that is, it must not arise from the 
intentional neglect of the party to iovestigate them. The rule 
which formerly prevailed, that if a party might, by the 
exercise of reasonable diligence, have ascertained the facts, he 
would not, on the ^ound of ignorance or mistake, be relieved 
from bis contract, has of late been very much related. The 
later cases establish the doctrine that whenever there is a 
clear bond fide mistake, ignorance or forgetfulness of facts, 
the contract may, on that account, be avoided.’* 

Broadly speaking, there is no contract at all, where the mis- 
take is in regard to the nature or the terms of the agreement 
itself, in regard to the person with whom the agreement is 
made, or in regard to the identity or existence of the object 
of the agreement. When the mistake is in regard to any other 
matter, there may be a contract, but the mistake will in 
certain cases render the contract void. What these oases are, 
has not been absolutely settled in any system of law, nor do 
they appear to admit of a general settlement. The Indian 
Contract Act lays down that the mistake of fact to invalidate 
the agreement must be as ** to a matter of fact essential to 
the agreement.*’ This does not solve the difficulty, but only 
throws it a step further as to what is so essential to an agree* 
ment ; and tins must be determined with reference to thie 
peculiar circumstances of each case. 

The provisions of the Continental Codes are also couched 
in general language, and do not throw much light on the 
matter. The French Civil Code thus lays down that the 
error is a cause of the nullity of the contract, only when it 
tonibe sur la substance mime do la chose qui en ht Vobjef *. ' 
The Italian Civil Code lays do^n that an error di fatto non 
produce la nuUitd del eorUrattOt se non quando cade sopra la 
sostqnza della cosa che ne forma Vogge4to. ** (m) 

The Spanish Civil Code provides that the error to vitiate 
consent ought to bear on the substance of the thing which forms 
the object m the contract, or on the conditions which have 
gi^^ room to its formation **. The Louisiana Civil Code ** is 
a Uttle more definite, and provides that an error to invalidate a 
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cOtttifabt mutit bo in somepolhl^ wMdi was a prindipal Oanse for 
inaldng tiio contract. The Egyptian Civil Code goOs still iiir- 
th^ and enacts that a mistake rendeta the consent void, when 
it affects the main description under which the subject-matter 
of the contract has been regarded in the contract*. The Gier- 
man Civil Code has chalked out an altogether new line and is 
still more vague. Thus S. Il9 of the Code enacts: Wer bet 
der Abgabe einer WUlenserhlarung uber deren Jnhali 
im Irrihutne war od^ eiiie Erkldrung dietes Inhalts 
Uberhdupt nicht- abgeben wolltCt Icann die Mrkldining 
anfeeh^t wenn anzunehmen ist, doss er sie bei Kennt- 
niss dtSr Sachlage und bei verstdndiger Wiirdigung des 
Faltes nicht abgegeben haben wUrde. A Is Irrthum uber den In- 
halt der Erkldrung gUt aueh der Irrthum uber solche Eigen, 
schqften der Person cider der Sache^ die im Verkehr als wesentlich 
angesehen werden (a). And S. 1 20 adds : Eine WiUens- 
serklarung welche durch die zur Uebermittelung ver- 
wendete Person oder Ansicdt unrichtig ubermittdt war- 
den ist, kann unter der gldchen Voraussetzung ange- 
fochten werden wie nach § 119 eine irrthumlieh abgegebene 
WUlenserkldrung {b). 

As a general jptinciple in the abstract, an error to be able to 
form a gibund for the invalidation of a contract deve avere 
avuto tantu peso sulVatiimo del eontraente medesimo, da 
renders certo che tsso non avrtbbe concluso il contratto se 
avesse conosciuta la- ver^d.”(ii) This principle does not appear, 
however^ to have been adopted in any positive system of law. 
The extent of its actual application is determined somewhat 
differently by judges in different countries. The illustra- 
tions given in the Indian Contract Act * of matters of fact 
essential to The agreement do not throw any valuable light on 
the character of the relation indicated W the word “ essen- 
tial. They all refer to the existence of the subject-matter of 
the agreement, and therefore do not help to indicate what 

(a') He who in mddng a declaration of will wag mistaken regarding theoontenteol it, 
or did not wiih to make a declaration with gnch contents, may claim to avoid it, if it is to 
be snppoeed that he wonld not have made it, if aware of the state of thing^ and if 
rightly able to appreciate the case* error regarding anoh qualities of the person or 
thing as are considered important in tiansaotions is also to be considered a mistake 
regarding the contents. 

(b) A declaration of will which has been wrongly transmitted by a person or in- 
stitution employed in transmitting it, may be clamed to be avoided in the same 
manner as a wrbngly made deeUration according to B. 119. 

(a) If ust have had such weight over the contracting party himself, as to render it 
certoih that he would hot have entered into the oontraot if he had known the troth. 

i IV. Giorg. Teoi Obbi;; 69* 

M 8. SO Aot XZ. of 187S. 


8s 196. 




WTWAga AS TO NATUIB OV TBAITSAOZIOH. 


CS.4S. 


matters would be considered essential. The determination of 
what matters of &ct are essential to the agreement, musti 
therefore, tx necessitate ret as in the case of the French 
and the Italian Codes, proceed, in the main, on general consi- 
derations. 

It is beyond the scope of this treatise to discuss all the cases 
in which a mistake, as to these matters will, or will not, in- 
validate the contract ; nor is it necessary to refer to the various 
conditions in which, and the various restrictions under which, 
a miafulfft will have that effect. Reference will be made briefly 
under these three heads respectively to the general principles 
governing the effect of mistake on consent in regard to contract, 
so far as they have a bearing on questions relating to the con- 
sent in the criminal law. 


48* A mistake as to the nature of the transaction prevents 

, , , the concurrence of wills, and is of rare 

4 occuiTence. There can, however, be no 

iiiro Oi tii0 trftDSHOtion# * . * . •ji 

contract where there is such a mistake. 


Thus in ThoroughgooiC s case,” it was held that “if an illiter- 
ate man have a deed falsely read over to him, and he then seals 
and delivers the parchment, that parchment is nevertheless 
not his deed.” In a note to that case in Fraser’s Edition of 


Coke’s Reports, it is suggested that the doctrine is not confined 
to the condition of an illiterate grantor, and a case in Kcilway’s 
Reports, p. 70, is cited in support of this observation. In tnat 
case, the grantee himself was the defrauding party ; but the 
position that, if a grantor or covenantor be deceived or misled as 
to the actual contents of a deed, the deed does not bind him, 
is supported by many authorities, and recognized by the CourJwJf 
Exch^uer in the case of Edwards, v. Brown.^ The same isHeld 
in the United States, and a deed was in McGinn v. Tohetf^ held 
void, as in fiict, not the deed of the person by whom it purport- 
ed to be executed, on the ground that he had signed it believ- 
ing it to be the counterpart of a lease which he had executed, 
and “ never meant to execute a deed, and never knew that 
he had executed one.” In OUnev. Guthrie, ” Buskirk, J., said 
“ It is well settled by authority and on principle, that the party 
whose signature to a paper is obtained by fraud as to the char- 
acter of the paper itself, who is ignorant of such character, and 
has no intention of signing it, and who is guilty of no negligence 


** 2 Oo. Bep., 9^. 

1 Or. & J., 812. 


» 62 Hioh., 252. 
» 42 Ind., 287. 
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in afixing his signature, or in not ascertaining the character 
of the instrument, is no more bound by it than if it were a . 
total forgery.’* 

The Louisiana Civil Code** enacts that error as to the 
nature of the contract will render it voidi” the nature of 
the contract being that which characterises the obligation. 
Thus if the party receives property, and from error or ambi* 
guity in the words accompanying the delivery, believes that 
he has purchased, while he who delivers intends only to 
pledge, there is no contract.” 

The principle is held to apply in the case of negotiable 
instruments even as against bona fide holders. The inquiiy 
in such cases goes back of all questions of negotiability or 
of the transfer of the supposed paper to a purchaser for value, 
before maturity and without notice. It challenges the origin 
and existence of the paper itself; and the proposition is to 
show, that it is not in law or in fact what it purports to be. 
“ Negotiability pre>supposes the existence of the instrument as 
having been made by the party whose name is subscribed ; 
for, until it has been so made and has such actual legal 
existence, it is absurd to talk about a negotiation, or transfer, 
or bond fide holder of it. That which in contemplation of law, 
never existed as a negotiable instrument, cannot be held to 
be such ; and to say that it is, and bas the qualities of 
negotiability, because it assumes the form of that kind of 
paper, and thus to shut out all inquiry into its existence, or 
whether it is really and truly what it purports to be, is petitio 
pnncipii begging the question altogether.” ** 

Thus, in poster v. MacKinnon^ ** the acceptor of a bill of 
exchange had induced a person to endorse it by telling him 
that it was a guarantee. It was held that the bill did not 
bind him even in the hands of a bond fide purchaser for value. 
Byles, J., in delivering the judgment of the Court upon a 
rule rusi for a new trial, said : “It seems plain, on principle 
and on authority, that, if a blind man, or a man who cannot 
read, or who for some reason (not implying negligence) forbears 
to read, has a written contract falsely read over to him, the 
reader misreading to such a degree that the written contraet 
is of a nature altogether different from the contract pretended 
to be read from the paper which the blind or illiterate man 

• ^ — -- 

«■ Art. 1841. I * * Wftikw V. M Wia., IM. 

»• 4 0. P., 70A 
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afterwards signs ; then, at least if there be no negligence, 
the signature so obtained is of no force. And it is invalid not 
merely on the ground of fraud, where fraud exists, but on 
the ground that the mind of the signer did not .accompany 
the signature ; in other words, that he never intended to 
Sign, and therefore in contemplation of law never did sign, 
the contract to which his name is appended.” 

This ■ decision was quoted with approval and followed in 
Whitney v. Snyder,^ in which Talcott, J., in delivering the 
opinion of the New York Supreme Court, said : ‘‘ A bond fide 
holder of commercial paper, for value and before matiurity, is 
protected in many cases against defences which are perfectly 
available as between the original parties, such as that the sig- 
nature was obtained by false and fraudulent representations, that 
a blank bill or acceptance has been filled up for a greater amount 
than the party U) Avhom it was delivered was authorized to in- 
sert. But in all these cases the party intended to sign and put 
in circulation the instrument as a negotiable security. Where 
this is the case, he is bound to know that he is furnishing the 
means whereby third parties may be deceived, and innocently led 
to part with their property on the faith of his signature, and in 
ignorance of the true state of facts. But, while this is a rule 
of great convenience and propriety, there are, and must be, some 
limits to its application, some defences as to which even a bond 
fide purchaser purchases at his peril. The familiar case of a 
note declared void by statute, as in the case of usury, furnishes 
an illustration.” The same has been held in several other 
cases in the United States.’^ 

And the same rule has been held to apply even when the 
mistake is not as to the nature of the instrument, but only as to 
the amount or other details of it. Thus, in Griffiths Kellogg, ** 
a lightning rod agent induced a woman to sign a promissory 
note for a greater sum than she owed by reading the instru- 
ment to her as of the less and real sum of her agreed obliga- 
tion, and the Court said : ” The note in suit was as little hers 
as if the transaction between her and the lightning-rod man 
had not taken place, and he had forged the note.** 


8 LaDB., 477. 
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Corby Weddle, 67 Mo., 458. 
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44. Similarly a mistake as to the identity of a contracting 
, , party may avoid the contract* but only 

tofcoXict where the identity of theperson wi A whom 

a contract is made is a matter of substanuai 
concern, where there is in contemplation a definite person with 
whom the contract is intended to be made. It is only in such 
a case that the personality of a party may be held to be essential 
to the contrac*". In most cases, no such person is in contem- 
plation, “ and then a mere absence of knowledge caused by com- 
plete indifference as to the personality of the other party cannot 
be considered as mistake.” As enacted in the Louisiana Code, 
“in onerous contracts, such as sale, exchange, .loan for inter- 
est, letting and hiring, the consideration of the person is by law 
generally presumed to be an incidental cause, not a motive for 
a contract,” though there are some exceptions to the 
rule. Sometimes, however, the intention of a contracting 
party is to create an obligation between himself and another 
certain person, sis for example in case of gifts, and contracts 
of beneficeucs!, marriage, compromise, agency, partnership, and 
bsn'lmonts. In such cases, if that intention fails to take its 
proper effect, it cannot be allowed to take the different effect 
of involving him without his consent in a contract with some 
one else.*“ The reason for the avoidance of the contract in 
such a case is that a man, in entering into a contract, looks 
to the credit and character or to the reputation and skill of 
the person with whom he supposes he is contracting.^^ 

The principle has oiten been recognized in England as well 
ns in the United States “ Thus in Humble v. Hunter a con- 
tract with a person was held not to be with his father, Denman, 
C. J., observing that “you have a right to the benefit you 
conternplafo from the character, ci’edit and substance of the 
party with whom you contract.” Kerr lays down the 
rule as follows ** Where the consideration of the person 
with whom a man thinks he is contracting does not at 
all enter into the contract, and he v'ould have been equally 
willing to make the contract with any person whatever 
as with him with whom he thought he was dealing, a 
mistake of identity will not prevent the formation of the con- 
tract. But when the consideration of the person with whom 
a man is willing to contract enters as an important element 
in the contract, as if it bo a sale on credit where the solvency 

8 0 xrt. 1830, ** Mitchell v, Lapage, Holt. N. P., 

^0 Poll. Gout., 449. 253; Bonltoa v. Jones, 2 H. & K.) 664. 

Boston Ice Co. r. Potter, 183 18 A4. £1. N. ^,-8101. 

Mass*, 28. Katr* 7rand A M*# 485« 
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of the buyer is blie chief motive which influences the assent of 
the vendor, or where a purchaser buys from one whom he 
supposes to be his debtor and against whom he would have 
the right of set ofiT, a mistake as to the person dealt with pre- 
vents the contract from coming into existence for want of 
assent.*’ Besides the person who thus substitutes himself is 
never present in the mind of the other party, and the latter, 
therefore, does not consent to a contract with him. Where a 
man imitated another’s signature, and thereby induced persons 
to supply him with goods under the belief that they wei’e 
supplying the person whose signature was imitated, it Avas 
held that there was no contract with the person so procuring 
the goods. “ Of him,” said Lord Cairns in Gvndy v. LindMy,** 
** they knew nothing, and of him they never thought. With 
him they never intended to deal. Their minds never, even for 
an instant of time rested upon him, and as between him and 
them there was no consensus of mind which could lead to any 
agreement or contract whatever. As between him and them 
there was merely the one side to a contract, where, in order 
to produce a contract, two sides would be required.” 

In the United States, the Civil Code of Louisiana has broadly 
enacted that “ error as to the person, with Avhom the contract is 
made, will invalidate it, if the consideration of the person is the 
principal or only cause of the contract.”" The French Civil 
Code similarly provides that it is not a cause of nullity when it 
iombe que sw la personne avec laquelle on a intention de con- 
tracteTt a moins que la consideration de cette personne ne soit la 
cause prin dpale de la convention*' The Italian Civil Code is to 
the same enect." The Spanish Civil Code likewise provides 
that the error concerning the person will in^lidate the 
contract only Avhen it has that person for a principal object." 

An error concerning a party to a contract is a generally 
understood to refer to the individuality of that party. In 
certain systems of law, it is construed more liberally, and held 
also to include an error concerning the personal quality of a 
party. Thus in the Louisiana Civil Code, " it is enacted that 
“error as to the quality or character in which the party acts 
invalidates a contract, when such a quality or character is the 
principal cause of the agreement : thus, a compromise with one, 
who is supposed to be the heir of a deceased creditor of the 
party contracting, is void, if he be not really the heir.” So 


8 App. Cas.i 403. 

** Art. 1110, 

•0 Art. 1884. 

Art. 1266. 

Art. 1110. 
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also contracts, which could only be- made by persons possess* 
ing certain powers, either delegated by contract, given by 
virtue of any private or public office, or vested by the opera- 
tion of law, are also void, when there is error as to the char* 
acter, quality or office under color of which such contract was 
made. Oontracts entered into under forged or void powers or 
assignments, or with persons without authority assuming to 
act as public or private officers, are thus governed by that rule.^ 

Similarly Giorgio Qiorgi in his work on the Theory of 
Obligations,’ after putting forward that view, says, by way 
of example, that a Tizio who makes a contract with Caio, believ- 
ing him to be a merchant, or a son of- Sempronio, or believing 
him to be a citizen of Italy while he is a subject of France, 
commits an error concerning the person. He adds, however, 
that a mistake concerning the quality of a person usually has 
a much less importance than a mistake concerning his indivi- 
duality, as it is difficult that a contract may be concluded 
with a person in consideration of his personal quality. 

45. A mistake as to the object of a contract will avoid it 

Mistake as to the iden- most cases. When tbe mistake is in 
tity of the object of regard to the identity of that object, 
contract. there will be no concurrence of wills, and 

therefore no consent. Such a mistake was designated by the 
Romans as in corpore, and by the Italians as ostativot and is 
inconsistent with the existence of the consent which is of the 
essence of contract. The principle is, however, of quite a 
general application. To make a valid contract, the minds of 
tbe parties must meet, and both must intend to enter into 
the engagement expressed by the terms of the contract ; and 
the covenaqjbs in which the contractors mistake one another’s 
meaning, the one meaning to treat of one thing and the other 
of another, are null through tbe want of knowledge, and of 
their consent to one and the same thing.” Such mistake 
arises generally where the contract is in reference to a thing 
of a certain designation, and one of the parties thinks he is 
contracting for one thing that answers the designation, while 
the other party thinks it is something else which also answers 
that designation. In the Digest, lib. 18, tit. 4, De contra- 
hmdd Emptione, leges, 9, 10, 11, it is laid down as a general 
rule, that where the parties are not at one as to the subject of 
the contract there is no agreement, and that this applies where 
the parties have misapprehended each other as to the corpus, 

> Loai» Oir. Code, Art. 1840. | » IV., 70. 

* Domat^i Civil Law, S. 284* 



an a^eot »linre,was-8<^:aii^.jb|»;';i^ 

MM buying Pamphilus and the Teiid<!^ tb<)b^|it,OT vM:i6pii^ 
Stiobus* in wbion case there is no bat^n, aa t^re is an 
error in oorpore. 

It is in accordance with the elementarir principles 
of the English lais of contracts also, that ** it the defend- 
ant was negotiating for one thing and the plaintiff was 
selling another thing, and their minds did not agree as to 
the subject-matter of the sale, there would be no contract by 
which the defendant would be bound. Thus in /{ajj^es v. 
Wuthdhaus* a person agreed to buy a cargo of cotton ‘‘ to 
arrive e.v Peerless from Bombay,” and there were t^vo ships 
of that name, and the buyer meant one and the seller the 
other ; and it was held that there was no contract, and that the 
buyer was not bound to accept a cargo which, though it came 
'* ese Peerless from Bombay, ” did not come on the vessel of 
that name which was present to his mind when he made the 
agreement. 

In Cutts V. Gueld* a sale of a judgment of a certain person 
was held void on account of a mistake as to the subject-matter 
of the sale, as what was really intended to be purchased 
was a tanning company judgment belonging to W in which 
that person had no interest, and which like all tanning com- 
pany judgments was well known as of doubtful value and to 
be sold for only a nominal price. Dwight, C., in delivering 
the opinion of the court, said : “ It is as though A was a bailor of 
a horse in the constructive possession of B, a bailee, and 0 
made a proposition to B to purchase it as belonging to A, 
by indicating certain marks upon it which neither the bailor 
nor bailee remembered. Let it be further assumed that the 
bailee signed a bill of sale as having a special property in the 
animal, and that it turned out contrary to the understanding 
of all parties that the animal, possessing the specified marks, 
really belonged to . B, and that while meaning to aid in the 
sale of A’s horse, and being so supposed by 0 to act, B had 
really sold bis own. Would that be h sale? Do the minds of 
the parties meet in such a case ? ” 

46. A mistake as to the existence of the object of a con- 

. tract also avoids the contract, as is evi- 
fro® *>^^6 illustrations attached to 
contnot. ) ” 8. 20 of the Indian Contract Act. There 

is, however, a full concurrence of wills 


* Xjle t. KaTHiagh, 103 lEaia., 366. I • S H. a 0., 

• 67 N. Y.. 2SS. 


eaua» <>f tliid noii^idstenbe of the objifiel df iho 
800h & ease, the parties intend the pnrdiase and; 
subsisting thing« and imply its existenoe os the basis of 
oontraott whieh. therefore* constitutes the very essence and 
as if it were, an implied condition of the obligation of i^r 
contract. The consequential impossibility of the perfmrmance 
of the contract is deemed to prevent its very creation. Thus 
in Strickland v. Turner^ the sale of a life annuity was held 
void, as before the sale, the life had dropped and the annuity 
come to an end unknown to both the vendor and the pur- 
chaser. In Hitchcock v. Giddir^s,^ a remainder in fee ex- 
pectant on an estate tail had been sold, but the sale was 
held invalid, as before the sale a recovery had been Buffer- 
ed unknown to the parties, chiefly on the ground that a ven- 
dor was bound to know that he actually had that which he 
professed to sell. In Alim v. Hammond,^ the parties had en- 
tered into a contract in which H who had been prosecuting a 
certain claim, agreed to pay A, who had been acting as his 
agent, ten per centum on all sums which he should recover up 
to eight thousand dollars, and thirty-three per cent, on any 
sum above that as commission. It was found afterwards 
that before the contract was entered into, the claim of 
A had been allowed, and so .there remained no occasion 
for the further services of A and the contract was held to 
be void as having been ‘‘entered into through the mistake 
of both parties, and if H were held liable to pay A’s 
demand unde rthe contract, ‘‘ it would be without considera- 
tion.” 




The same principle is held to apply where the subject-mat- 
ter has not ceased to exist in nature, but to belong to the 
vendor ; because in such a case, so far as the contract is con- 
cerned, it may be deemed as non-existent. Thus in Couturier 
V. HastiCy'^ a contract for the sale of a cargo of corn was held 
void, on the ground that such a contract “ plainly imported 
that there was something which was to be sold at the time uf 
the contract and something to be purchased whereas the 
object of the sale had ceased to exist by reason of having been 
before the contract sold to anfjiher person. The result will 
be the same even if the property sold was not the vendor’s for 


f 7 Xxoh., 208. 
> Ban. Bep., 1. 


B 11 Peters, 6$. 

10 6 H, L. 0., 671. 
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aoy other reason;” as, for instance, if it belonged to the 
purchaser himself before the sale, though the parties were 
not aware of the purchaser’s right.” 'thus if A buys an 
estate of 6, to which the latter is supposed to have an 
unquestionable title, and it turns out upon the investigation 
of the facts unknown at the time to both parties, that B has 
no title (as if there be a nearer heir than B, who was supposed 
to be dead, but is, in fact, living) ; in such a case equity would 
relieve the purchaser, and rescind the contract.” So also 
where a party entered into an agreement with another to take 
a lease of what in fact was ins own property, both parties 
being under a mistake as to their respective rights, the agree- 
ment was set aside.” In Ross v. Armstron^t^* the plain- 
tiff, by her deed, released to the defendant the title to 
half the lease under the mistaken belief that she had an 
indefeasible title to the residue, the parties being alike 
ignorant of the existence of the superior title in a third 
party ; and the deed vvas sot aside, as it was clear that it 
would not have been executed but for the mistake. 

47. The invalidating effect of mistake on a contract is not 

Mistake as to the sub- restricted to an error m corpore. Even 
stance of the object of an error in substantia or materia, which 
coniTAct. may generally be said to be a mistake con- 

cerning some essential quality of the object of the agreement”, 
in some cases vitiates the consent and avoids the contract. In 
case of such a mistake the subject-matter of the agreement is 
specifically indicated. Both parties mean precisely the same 
.individual thing. There is, in other words, a complete concensus 
in corpore. The juristic act of the agreement is complete, and 
as such valid and binding. In the great majority of juristic 
acts, as for example, traditio, pledge, depositum, commodatum, 
an error in substantia is, like any other motive, immaterial, as 
far as the legal validity of the act is concerned. In certain 
cases, however, and where there is a bilateral contract, aporson 
who becomes u party to such a contract, under the influence 
of an excusable error in substantia, may impeach the transac- 
tion on the ground of that error, in virtue of the bond jides 
which governs all such transactions. 


Broughton r. Hntt, 8 De G. ft J. 
601. 

Bingham v. Binghami I Ves. Sen. 
126. 

BtoiyBq. Jnr., 24L 


Oooper V. Phibbs, 2 E« ft Ir. App. , 
142. Jones v. Cliffordi 8 Ch. D.| 779. 
^*26 Tex. Snpp.t 864. 

Sohm’s Inst., 186, (Ledlie). 
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There is a considerable difference of opinion as to what 
errors maj be considered as in subatarUio ] the ordinary instances 
of such mistake referred to by Roman lawyers being those of 
a gilt or copper vessel for one of solid gold, of vinegar for wine, 
or of a female slave for a male one. Generalizing the cases in 
the Roman law of sales, Savigny lays down that when the 
difference in quality between the thing bought and that which 
the purchaser intended to buy is such as to put the one in a 
different category ofmerchandise from the other, then the error 
is fatal to the contract.” Labeo, Trebatius, Mercian and some 
other jurists were inclined to go further in extending the 
effect of mistake, as, for example, in the case of the sale of old 
clothes for new ; but the high authority of Ulpian was against 
them, and appears to have finally prevailed, and, accoi*ding to 
the conception of consent, here advanced, justly so. 

The Civil Codes ” of France and Italy having declared that a 
mistake concerning the substance of the object of a contract will 
make it null, there has been a considerable discussion in those 
countries as to the exact signification of the word substance. 
In its most restricted sense, it was taken to refer only to the 
qualities essential ex ncUura rei, as in the cases quoted from the 
Roman lawyers. Some enlargedthe conception of the term, to 
the essential qualities ex pacto, comprehending Vorigine, la 
forma, laderivazione,p%ircheapparisca, die fu questa la qualitain 
vista della quale k parti s'indussero a contrattare,^^ Larom- 
biere Troploiig, Accollas considered that the pact should be 
explicit, and expressly designated the qualities that would be 
considered as substance. Marcade, Labroiie and others held that 
the pact might be tacit. The criterion of a pact is now generally 
considered as far from adequate. Demolombe considereu 
that the quality would be substantial when it should be describ- 
ed rather with a substantive than with an adjective, alleging; 
for example, that “ being of gold or silver’* would be a sub- 
stantial quality, but ** being of good or bad gold ” would not be 
so. Pothier says:'” “ Error annuls the agreement, not only when 
it affects the identity of the subject, but also when it affects 
that quality of the subject which the parties have principally 
in contemplation, and which makes the substance of it. There- 
fore if, with the intention of buying from you a pair of silver 
candlesticks, 1 buy a pair which are only plated, though you 

(o) The origin, the form, the derivation, provided it appears that that waa the quality 
in view which induoed the party to oontract. 

S. 1110. I IV. Giorg, Teo. 

I, Eva&B. Foth. Obl.,l£ 

U 
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have no intention of deceiving me, being in equal error your- 
self, the agreement will be void, because my error destroys 
my consent.” It will, of course, be otherwise, if the error only 
affect some accidental quality of the thing which was not in the 
contemplation of the parties. 

The theory in favor at present is that there is no general 
and absolute criterion, but tutlo dvpemd&TB dalle circostanze del 
fatto, la cui valutazione d rimessa cut arhitrio prudente del (jiud- 
and the alleged price of the thing, the destination 
given to it by the contract, the condition of the contracting 
party, and a thousand other circusmtances of fact can often 
manifest, not less clearly than words, what was the intention 
of the parties, and open the mind of the judge by convincing 
him of the co-operation of the substantial error. In this 
view, la natura fisica della cosa contrattaia ; la sua forma, 
Vorigine o la derivaziom sm ; anehe taluna di quelle qualita 
ordinariamente secondaries ma eceszlonalmenfe decisive secondo 
Vintenzione dei contraenti, possono acquisiare il carattere ginri- 
dico di sostanza della eosa alV effetto di aprire I adtto alia nullita 


per vizio di consenso. * ** **' 

48. In the English law also, a mutual mistake as to the 

nature or fundamental qualities of the 
Mis^e as to subs- subiect-matter, may avoid the contract, 

if it is such as goes to the whole sub- 
stance of the agreement, and renders the subject-matter con- 
tracted for essentially different in kind from the thing as it 
actually exists.** Thus Sir Frederick Pollock says ; “ A 
material error as to the kind, quantity, or quality of a subject- 
matter which is contracted for by a generic description, may 
make the agreement void, either because there wa» never any 
real consent of the parties to the same thing, or because the 
thing or state of things to which they consented does not exist 
or cannot be realized .... Sometimes, even when the thing 
which is the subject-matter of an agreement is specifically as- 
certained, the agreement may be avoided by material error as 
to some attribute of the thing. For some attribute which the 
thing in truth has not may be a material part of the descrip- 


_ All deponds on the circumstances o£ faot| the estimation of which is left to the 
wise discretion of the judge. 

(g) The physical nature of the thing contracted for, its form, origin or derivation, 
and also any other such qualities as ore ordinarily secondary, but exce^onally decisive 
according to the intention of the contracting parties, can acquire the judicial character 
of the substance of the thing with the effect of opening the door to nullity on account 
of a vice of consent. 


*0 IV. Giorg. Teo. Obbl., 61. I IV. GHorg. Teo. Obbl, 61. 

» Clark Oont.. 298. 
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tion by which the thing was contracted for. If this is so, the 
thing as it really is, namely, without that quality, is not that 
to which the common intention of the parties was directed, 
and the agreement is void. An error of this kind irill not 
suffice to make the transaction void, unless it is such that 
according to the ordinary course of dealing and use of 
language the difference made by the absence of the quality 
wrongly supposed to exist amounts to a difference in kind; 
and the error is also common to both parties. 

Kerr also observes that ‘‘where there has been some 
common mistake as to some essential fact, forming an induce- 
ment to the contract, whether it be a mistake as to the sub- 
ject-matter of the contract, or the price, or the terms, that 
is, where the circumstances justify the inference that no con- 
tract would have been made if the whole truth had been 
known to the parties, the contract is voidable at the election 
of either of the parties but “ mistake in matters which are 
only incidental to and are not of the essence of a transaction, 
and without, or in the absence of which it is reasonable to 
infer that the transaction would nevertheless have taken place, 
goes for nothing.” 

The practical difficulty in all these cases is to determine 
whether the mistake or misapprehension is as to the 
substance of the contract, going, as it were, to the 
root of the matter,, or only to some point, even though a 
material point, an error as to which does not affect the 
substance of the whole consideration.*® A good illustration 
of this difficulty occurred in iZo// v. Hehir” in which the ques- 
tion arose incidentally in regard not to a contract, but to the 
transfer o^ possession. In that case, a £10 note had been 
given under the impression that it was only a £1 note, and 
Andrews, J., thought that the mistake was one of quality or 
value of an ordinary chattel which could receive no effect. He 
was “ wholly unable to agree with the proposition that a man 
cannot take and be in lawful possession of a thing which he 
does not know the quality or value of, and believes to be of a 
different quality or value from its real quality or value.” 
Madden, J., on the other hand, treated the misteke as one of 
identity. In his dissentient judgment, he said t “ The chattel 
transferred had no intrinsic value. What is present in the 
mind on the delivery of a bank note is not the paper, per set 

** Poll Oont., 462) 46S. 1 ** Kennadv v. Panama Co., 8 Q. 

■* Karr Frand A M., 62S. B., SST. , 

Kerr SVaiid A !(., 478. I (1885) 8 L &, 708. 
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but tbe money wbiob it represents* and into which it is 
convertible. It would take some argument to persuade me 
that one sovereign is tbe same identical thing in rerum naturd 
as a pile of ten sovereigns* and I think the notes by which 
they are represented are essentially different also. The case 
would appear plainer if exchange were carried on here* as in 
some countries* by means of shells, or precious stones, each 
essentially different in nature as well as in conventional value, 
and if one of these stones had been mistaken for another. 
But looking at the substance and reality of the transaction as 
present to the minds of both parties* I think mistake between 
a £10 note and a £1 note is one of precisely the same 

character. A consent given* a contract entered into, 

or an act done* under, and in consequence of such a mistake 
(as to the identity of a thing) can have no legal consequences 
whatever.” The decision of the case turned on quite another 
point ; and neither view appears to have been right* and the 
mistake was apparently one of substance. 

In Thornton v. Kempster,^ a broker employed both by 
seller and buyer* negotiated tbe sale of hemp* but by 
mistake delivered to the defendant a sale-note describ- 
ing the hemp sold as * Riga Rhine*’ and in that given 
to the plaintiff as St. Petersburgh clean hemp, and it was held 
that the difference in the description went to the substance 
of the contract, and there was no contract. To take an 
instance of quality, in Joding v. Kingsford,^ the sale of oxalic 
acid was held void even after the use of some of it by the 
purchaser, as it was, on analysis afterwards, found to be che- 
mically impure. So also in Aeemar v. Casella,^ the sale 
was of cotton according to sample which was of long- staple 
Salem, and ;the cotton offered for delivery was Western 
Madras* which was inferior in quality and required for its 
manufacture machinery different from that used for the former, 
and it was held that there was a difference in kind, which 
vitiated the contract. 

The same role is recognized in the United States.^^ In 
Louisiana, the Civil Code while recognizing that error as to 

(F) A different Yiew has fometinies been enimoiated. Thns in Hecht t. 

3fort^i G.J., in delivering tbe opinion of tbe Supreme Ooort of Maitaohnsette, obaervedi 
It is a general rule that, where parties assume to contraoti and there is a mistake as to 
the existence or identity* of the Bab]eot«matter, there is no oontroot, because of the want 


ss 5 Taunt., 786. 

•s 18 0. B., K. n., 447. 


2 0, P. 481. 
»\147 Mass.|d8|. 
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aaij quality of the object of the contcaot widoh is the 
principal cause of marag the contract will invalialate it» 
makes a distinction between an error as to eubstance, and 
as to some substantial quality. It thus enacts, that ** there 
is error as to the substance, when the object is of a totally 
different nature from that which is intended. Thus* if the 
object of the stipulation be supposed by one or both the parties 
to be an ingot of silver* and it really is a mass of some 
other metal that resembles silver* there is an error bear* 
ing on the substance of the object. The error bears on the 
substantial quality of the object, -when such quality is that 
which gives it its greatest value. A contract relative to a 
vase supposed to be of gold, is void, if it be only plated with 
that metal**’” This distinction is not definite* however* and has 
not been adopted in practice. 

The general rule that a mistake as to the quality of the object 
of the contract may avoid the contract was the basis of the 
decision in Sherwood v. Walker^^ in which the owners and the 
purchaser of a blooded cow believed that she was barren, and 
under that belief it was sold for a small sum ; but before delivery . 
it was discovered to be with calf, and therefore worth a Im^ge sum 
for breeding purposes. The majority of the Supreme Court of 
Michigan held that the mistake or misapprehension of the 
parties went to the whole substance of the sale* and avoided it. 
Morse J., in delivering the opinion of the majority* observed 
that *' it must be considered as well settled that a party who 


of tho mutual acuent nooeasary to create one ; so that* in the case of a oontraot for the sale 
of personal proporty, if there is such mistake, and the thing delivered is not the thing sold, 
the purohaser may refuse to rooeive it, or if he rcccLves it, may, upon discovery of the 
mistake, return i^ and recover back the price he has puld. But to produce this result, 
the mistake must be one which affects the existence or identity of the thing sold. Any 
mistake as to its value or quality, or other oollateral attributes, is not sufficient if tlie 
thing delivered is existent, and is the identical thing in kind which was sold. The 
obeei^tion in its Mneral form was ultra vlr^t however, as the question in the case was 
only in regard to the sale of a promissory note, the majors of wbioh were found by the 
pames soon after the sale to have made an assignment for the benefit of their orcaitom, 
and the court said, tiiat that ** did not extinguish the note, or destroy its identity. It 
remained an existing'note, capable of being enforced, with every essential attribute going 
to itn nature as a note which it had before. Its quality and value were impaired, but 
not its identity. The parties bought and sold what they intended, and their mtstake was 
not as to the subjeotooatter of the sale, but as to its quuity.’* The deoision was therefore 
only as to the quality of the note affeoied not being snoh* that a mistake in regiad to it 
ooiud affect the validily of the sale. Host people would have considered that the 
was really not as to any quality of the note, but as to the motlTes for the sale of it. At 
aU events, the oase is not an authority for the brood propositkm laid down by the Judge 
who delivered the opinien of the Ooi^. 


a* Art. 1848, 1844 and 1845. 
88 66 Mioh., 668. 


>* Spurr V. Benedioti 89 Hass., 468 ; 
Bridgewater lion Co. «. Bnter- 
priso JaM* OiH ^34 Ma«i»» 488, 



Itad given an apparent consent to a contract of sale may refase 
to execute it* or he may avoid it after it has been completed* 
if the assent was founded or the contract made upon the 
yn iai-AWft of a material fact ; such as the subject-matter of the 
sale, the price, or some collateral fact materially inducing the 
agreement; and this can be done when the mistake is mutual.'* 
If there is a difference or misapprehension as to the substance 
of the thing bargained for, if the thing actually delivered or 
received is different in substance from the thing bargained for 
and intended to be sold, then there is no contract; but if it be 
only a difference in some quality or accident, even though the 
mistake may have been the actuating motive to the purchaser 
or seller, or both of thsm, yet the contract remains binding.” 
Referring to the facts of the particular case before him, he add- 
ed : ** It is true, she is now the identical animal that they 
thought her to be when the contract was made ; there is no 
mistake as to the identity of the creature. Yet the mistake 
was not of the mere quality of the animal, but went to the very 
nature of the thing. A barren cow is substantially a different 
creature than a breeding one. There is as much difference bet- 
ween them for all purposes of use as there is between an ox and 
a cow that is capable of breeding and giving milk. If the 
mutual mistake had simply related to the fact whether she was 
with calf or not for one season, then it might have been a 
good sale; but the mistake affected the character of the 
animal for all time, and for her present and ultimate use. She 
was not, in fact* the animal* or the kind of animal, the defend- 
ants intended to sell or the plaintiff to buy. She was not a 
barren cow ; and if this fact had been known, there would 
have been no contract. The mistake affected the substance of 
the whole consideration; and it must be considei^d that there 
was no contract to sell* or sale of, the cow as she actually 
was.’*" Sherwood, J., alone dissented, and said that “ there 
was no mistake of any such material fact by either of the 
parties in the case as would license the vendors to rescind. 
There was no difference between the parties* nor misappre- 
hension as to the substance of the thing bargained for* which 
was a cow supposed to be barren by one party* and believed 
not to be by the other. As to the quality of the animal subse- 
quently developed, both parties were equally ignorant, and as 

Harvey v. Harris, 112 Mass., 38 ; 18 8.B. Rep.^ (w. Va.)) 493 Thow- 

Byers v. Chapin, 28 Ohio, 800 ; ing v. Lumber Oo., 40 Minn., 

Gibson Pellrie, 87 Mich., 880. 184 ; Pritcler f. Bobinson, 70 

Vide also Irwin v. Wilaon, 46 OUo, lowai 600* 

438s Blaestone Coal Co. v. Bell; 
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, to thi9 each party took his ohanoes. He agreed with the ma- 
joiity of the court that the right to rescind oocura wbenevar 
the thing actually delivered or received is different in substanM 
from the thing bargained for and intended to be sold; but if it 
be only a difference in some quality or accident, even thou^ 
the misapprehension may have been the actuating motive of the 
parties in making the contract, yet it will remain binding.’* 

On the other hand, it has been rightly held that shares in a 
company professing to have a certain valid contract with a 
Government are not to be considered different in their sub- 
stance, if that contract does not turn out to be valid. This was 
held in Kennedy v. Panama Mail Co., ” on the ground that 
‘‘there was a misapprehension as to that which was a material 
part of the motive inducing the applicant to ask for the shares, 
but not preventing the shares from being in substance those 
he applied for.” 

49. The same considerations apply to a mistake of quanti- 

Mistake as to the ty. If, for instance, one of the parties 

quantity of object of intends to sell a certain quantity of an 
contract article, and the other intends to buy a 

different quantity, there is no contract as the acceptance in 
such a case varies from the terms of the offer.*® Thus in 
Henkel v. Pape,” through a mistake of the Telegraph Office, 
the defendant was apprised that the plaintiff’s offer was for 
fifty rifles, while it was really for three only ; and on that 
account it was held that there was no contract for the pur- 
chase of fifty rifles. In Jenks v. Fritz ** the mistake was as 
to the quantity of the land sold, and the sale was avoided, as 
the land had *been sold by the acre, and the quantity therefore 
constituted a material ingredient in the contract. 

50. A mistake as to the object of a contract, or as to the 

quantity, quality or price of that object, 
is not to be confounded with a mistake as 
to the motives for the contract. Motives 
often determine the consent of one or both of the parties, and 
thus have an important influence on the formation of the con- 
tract, but they are not a part of the contract or its object, 
and a consent to them is not necessary for the existence or 
the validity of the contract. A mistake as to the motives 


a Q. B., S80. 6 Exoh., 7. 

»* W. U. Tel. Co^ 87 1 Watte S., 801; 
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therefore cannot affect the existence of the consent or the- 
contract ; nor, as a general rule, is it recognized to affect their 
adequacy or validity. Thus Kerr in his work on Fraud and 
Mistake sasy:^* “ When a party is mistaken in his motive 
for entering into a contract, or in his expectations respecting 
it, suchmistake does not affect the validity of the contract. 
If a man purchases a specific article, believing that it will 
answer a particular purpose to which he intends to put it, 
and it fails to do so, he is not the less on that account bound 
to pay for it. ” 

The Indian Legislature appears to have taken the same 
view. The Explanation attached to s. 20 of the Indian 
Contract Act thus lays down, that an erroneous opinion 
as to the value of the thing which forms the subject-matter 
of the agreement is not to be deemed a mistake as to a 
matter of fact. Correctly speaking, an opinion as to the value 
of a thing is a matter of fact, but what is meant by the Expla- 
nation is, that for the purposes of the law of conti’acts, such 
an opinion shall not bo deemed to bo a matter of fact essen- 
tial to the agreement. The opinion is certainly a motive of the 
contract, and the party entertaining it would not have entered 
into the contract if it were not for it, and the Explanation may, 
therefore, betaken to show that the Indian Legislature consider- 
ed that a mistake as to the motives of a contract would not affect 
the contract. 

The framers of the Louisiana Civil Code have taken the 
opposite view, and mjide the following provisions in the Code 
relating to the matter : ^ 

“( 1824.) The reality of the cause is a kind of precedent 
condition to the contract, without which the consent would 
not have been given, because the motive beng that which de- 
termines the will, if there be no such cause where one was 
supposed to exist, or if it bo falsely represented, there can be 
no valid consent. 

“ ( LS25. ) The error in the cause of a contract to have the 
effect of invalidating it, must be on the principal cause, when 
there are several ; this principal cause is called the motive, and 
means that consideration without which the contract would 
not have been made. 


F. 481. 
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“ ( 1 826 ). No error in the motive can invalidate a contract, 
unless the other party was apprised that it was the principal 
cause of the agreement, or unless from the nature of the trans- 
action it must be presumed that he knew it. 

“ ( 1827 ). But wherever the motive is apparent, although not 
made an express condition, if the error bears on that motive, 
the contract is void.” 

This was exactly the view of Puffendorf also, who considered 
that an error in the motive of a contract would annul the con- 
tract, if the party influenced by that motive had communicated 
the same to the other party, as in that case the parties would be 
considered as intending to make their agreement depend upon 
that motive as a kind of condition. He adduced, by way of ex- 
ample, a case in which upon receiving a false account of the death 
of one of my horses, I buy another, communicating at the 
same time to the seller the intelligence that I have received: 
and Pufiendorf thought that in this case I might rescind the 
bargain, provided it had not been executed on either side, sub- 
ject to indemnifying the seller if he had suffered anything 
from its non-execution. 

Barbeyrac pointed out the inconsistency of that reasoning, for 
if it was true that ive had made our agreement depend upon 
the truth of the intelligence ; as soon as the intelligence 
provetl false, the agreement would be void, dcfectu conditionist 
and the seller consetiuently could have no claim to damages for 
the non-execution of it. Barbeyrac therefore was of opinion 
that an error in the motive would not produce any defect in the 
agreement. Pothier concurred in this view, and said “ as in 
case of legacies, the circumstance of the motive liy which the 
testator declares himself to be influenced being folse, does not 
prevent the legacy' being valid ; for it is still true that the 
testator intended such a legaev, and it must not be concluded 
from what he has said of the motive that induced him to leave 
it, that he intended the legacy to depend upon the truth of 
that motive as a condition, unless such intention is otherwise 
sufflciently indicated : in the same manner, and for much 
stronger reasons, it should be decided with respect to agree- 
ments, that an error in the motive w'hich induces a party to 
contract, does not aftect the agreement and prevent its being 
valid ; because there is much less reason to presume that the 
parties intended their agreement to depend upon that motive as 
u[K>n a condition ; conditions ought to be interpreted prout 
^onant, and conditions which can only be interposed by the 
12 
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consent of two parties should be implied with much more 
difficulty dian in case of legacies.” " 

Giorgio Giorgi speaks" of it as a trite principle that Verrore 
sui moiivi non vizia il consenso,^'^ adding, however, che preso 
alia lettera ei sembra faJso e perieoloso He argues strongly 
against the denial to the error concerning motives its proverbial 
influence on the validity of consent, on the ground that 
t moiivi del consmso potevano bene spe.‘iS 0 trovarsi negli 
dementi materiali od esterni del contrat0'’; and that the sole 
reason for which error can vitiate consent is esso errore cadde 
snl motivo determinante del contratto.^"^ He says : La persona 
e la sostama guardati materla/mente bene sta che siano due 
elementi contrattuali molto divers! d-jl consenso;ma sell consider- 
iamo psicologicame7ite, ciov a dire nell ’ animo di chi contrae,^'^ 
not vedremoche vi asstimono tutti i caratteridi moiivi determincmti 
del contratto : ed b a questa condizione solfanto, che Perrot'e sidla 
sostanza o still e per sone pud viziare it consenso. Even lie, how- 
ever, comes to the conclusion, that dohbiamo ritener vera la 
masshna che Ver^'ore sui motivi non vizia it consenso, piu'chd 
s'intenAa 7'estrittivamente a quei soli motivi, che non furono la 
causa determinante del contvuttod''^ 

51. The above rules and considerations are not deemed to 

iijiply in their entirety to an ignorance of 

Effect On consent of which ill some respects is dift'erent 

mistake o* law. r . • i • 

irom Ignorance oi tacts. It is an ob\aous 

principle, that for all practical purposes citizens must be pre- 
sumed to know the law, and that they cannot be allowed to put 
forward ignorance ofit as an excuse. This presumption of know- 
ledge may often be at variance with the fact, but it is impossible 
without indulging it, to inuintain the order or the in.stitutions of 
society. The prohibition against the allegation of such ignorance 


(r) The error concerning motives does not vitiate consent, 

(«) Which taken literally appears to be false and dangerous. 

(^) The motives of consent can be found veiy frequently in the material or external 
element*! of the contract. 

(u) That error is oonoeming the motives determining the contract. 

(r) It is very dear that the person and the substance, if looked upon materially* 
are two elements of u contract very different from consent; but if we consider them 
psychlogicalty, that is to say, with referetioe to the mind of him who contracts, we see 
that they assume all tho characters of the motives determining the oontraot; and it is 
on this condition alona that the error (xmccraing the substance or concerning the person 
can vitiate the oonseut. 

(yo) W'e ought to retain as true the maxim that theeri'or concerning motives does not 
vitiate consent, bofckuse it i.s understood only as restricted to tlioso motives which do not 
constitute the dQlfermining cause of the oontraot. 

*• I. Evjftfs, Path. ObJ ; 15 


I 


IV. Giorg. Too. ObW., 75. 





BITECT ON CONSENT OE IlfSTAEB OE Z^AW. 


91 


as an excuse rests directly on the ground, that it is impossible 
otherwise to uphold the goverment of any country. No other 
principle would be safe and practicable in the common interests 
of mankind. If ignorance of law were held sufficient to excuse 
any act or to entitle any person to relief, there is no knowing 
to what length it would be advanced. From the inherent 
difficulty of proof in such cases, all administration of justice 
would be impossible. The rule as to mistake of law is there* 
fore one of public policy and expedience, and such rules 
ought, no doubt, to be applied generally with tenacity, the 
common good of the community requiring that they should 
not be relaxed. On that very ground, however, the rule is not 
to be extended more than absolutely necessary. It cannot but 
lead to irremediable hardship and injustice, if parties are to be 
always bound by acts done in ignorance of their civil rights. 
In Moreland- v. Atchisony^* Wheeler, J., observed that the 
general rule, was justified by considerations of public policy, 
and yet so harsh a rule founded upon a presumption so arbi- 
trary ought to he modified in its application by every exception 
Avhich can be admitted without defeating its policy. 

This consideration appears to be altogether ignored by 
the statutory law of India, under Avhich an ignorance or 
mistake of the law of the country does not excuse the penal 
character of an act, nor affect the validity’ of a contract 
induced by it. The Indian Contract Act*' lays down broadly 
as to the law in force in British India, that a contract 
caused by a mistake of it is not voidable, because so caused ; 
and it is provided by an illustration that, if “ A and B 
make a contract grounded on the erroneous belief that a 
j)articular <Jebt is barred by’ the Indian Law of Limitation, 
the contract is not voidable.” 

This is not the case, however, with a mistake of the law of 
another country, which is generally deemed a mistake of fact ; *® 
as the presumption of the knowledge of the laws of one's own 
country does not apply’ to foreign law, which has always to be 
proved like a fact. The Indian Contract Act also provides that 
a mistake as to a law not in fierce in British India has the 
effect as a same mistake of fact.*^ There is an illustration also 


♦* 19 Tex., 803. 

♦» 8. 21, Act IX. of 1872. 

*" Imperinl, &o., Ass. of Trieste 
Fnndcr, 81 Eng. W. B., 116. 

Haven ». Eontnr. 9 Pick., 112. 

Norton r. Mnnlen, 15 E«., 45, 

8., 21, Act 


Bank of Chillicothe v. Dodge, 8 
Barb., 288. 

Lyle T. Sbinnebatger, 17 Ifo. 
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given of the rule, which provides that if A and B make a con- 
tract grounded on an erroneous belief as to the law regulating 
bills of exchange in France, the contract is voidable. 

This distinction between the effect of a mistake of laAV, and 
a mistake of fact is in accordance with the general rule of 
the Boman Law. As observed by Paulus, Regvla eat juris 
qnid&n ignorantiam cui que nocere, faeti vero ignoraiiliaftk 
non nocere. The Roman Law, hoAvever, admitted exceptions 
to this general rule ; and Paulus jidded that minoribus XX 
annis ius ignorare permissum est, quod et in feminis in 
quibusdam causis dicitur. Soldier.s also were included in 
the exception. Papiuian refers to another exception when he 
says: juris igmrardia, non prodest adquirere volentibus, siiion 
vero petsntibus non meet. 

The rule of the Indian Law, however, is absolute, and 
^plicable alike to all persons and contracts. The rule of the 
English common law also Avas the same. At law, it is still 
considered settled, that a misunderstanding of the law will not 
vitiate a contract, where there is no misunderstanding of the 
facts. Kerr even says, that “ the rule that mistake in 
matter of law cannot be admitted as a valid excuse either 
for doing an act prohibited by the law, or for the omission 
of a duty which it imposes, is common to all systems of 
law.” " 

That a mistake or ignorance of law forms no ground of 
relief from contracts fairly entered into with a full knowledge 
of the facts appears to be generally recognized in the United 
States also.^* The Louisiana Civil Code has enacted,®® 
that subject to certain exceptions, and restrictions, error in 
law, as well as error in fact, invalidates a contract, where such 
error is its only or principal cause. Among the exceptions 
from the rule, the Code lays down that a contract, made for 
the purpose of avoiding litigation, cannot be rescinded for 
error of law. By way of a restriction of the rule, it is provid- 
ed, that “although the party may have been ignorant of his 
right, yet if the contract, made under such error, fulfilled 
any such natural obligation as might from its nature induce a 
presumption that it was made in consequence of the obligation, 
and not from error of right, then such error shall not be alleg- 


Kerr. Fraud Ac M., 466. 

** Bank of United States r. Daniel) 


12 Pet. 50 ; Upton r. Xzibiloock, I 
Otto.i 45. 
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ed to avoid the contract If a party has an exception, 

that destroys the natural as well as the perfect obligation, and, 
through error of law, makes a promise or contract that de* 
stroys such exception, he may avail himself of such error; but 
if the exception destroys only the perfect, but not the 
natural obligation, error of law shall not avail to restore the 
exception.” The courts of equity have in England, as in the 
United States, introduced some relaxation of the role in cases 
of extreme hardship by restricting its application to those in 
which the mistake is purely one of law, and reference will be 
made to it in sequel. 

52. A mistake of law has been defined to be an erroneous 

Mistake of law dis- conclusion as to the legal effect of known 
tingnislied from mistake facts. ^ A mistake of law,” as observed 

by Dixon, 0. J., in the opinion of the 
court in Ilurd v. ITall,^ ” happens when a party, having full 
knowledge of the facts, comes to an erroneous conclusion as to 
their legal effect. It is a mistaken opinion or inference, 
arising from an imperfect or incorrect exercise of the judg- 
ment upon facts as they really are.” As a general rule, a 
person is said to be under a mistake of law, when he is tp.ily 
acquainted with the existence or non-existence of the facts, 
but is ignorant of their legal consequences.^ The Louisiana 
Civil Code has actually enacted, that he is under an error of 
law, who is truly informed of the existence of facts, but who 
draws from them erroneous conclusions of law. Thus, in Good 
V. Heir * the mistake that induced the contract was in the 
supposition that children of uncles, deceased at the death 
of an intestate dying without issue, brother, sister, father 
or mother, jvere entitled to a distributive share of the estate 
of the intestate, and was, therefore, a naked mistake of a 
principle of law, and not a ground of relief in equity. - 

The distinction between a mistake of fact, and a mistake of 
law, was well illustrated in Trigg v. Bead,^ in which the 
vendee of certain land entered into an agreement with the 
vendor for the rescision of a contract of sale upon the vendor’s 
solicitation under the belief that the latter had no title to a 
moiety of the land, when, in fact, his title had been perfected 
by the Statute of Limitation, which fact was withheld by 
him ; and the Supreme Court of Tennessee held that the mis- 

1 AiiderHon Diet. | ^ Mowatt r. Wrighfci 1 Wand., 865« 

* 12 Wia., 113. I * 7 Watt & B., 288. 

^ 5 Humph., 629. 
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take was one of fact, observing that if there had been a 
knowledge of the existence of the facts, and the parties had 
acted upon the belief, that they constituted no obligatory right 
either in ignorance that a Court of Chancery would specifically 
decree the contract against W, or under the belief that the 
possession was not protected under the Statute of Limi- 
tation, it would have been a mistake of law, and not of fiict.” 
Where all the facts and the particular of the vendor’s title 
to the land sold were communicated to the purchaser, and 
he acting upon his lawyer’s advice that the vendor had a 
saleable interest, purchased the land, it was held that the 
mistake being one of law only, would nob avoid the sale.” 
So also, a sale of the county warra nts, showing on their 
face that under the law at the time they did not constitute a 
valid charge on the county treasury, was held not to be void, 
as having purchased with a knowledge of the facts, and being 
presumed to know the law applicable to the facts, the plaintiff 
got precisely what he purchased ,” '' 

On the other hand, in Williarm v. Champion,^ the court 
held that a party having rights under a contract, and disclaim- 
ing them under a mistake as to their character, is not con- 
cluded by such disclaimer. So also where a husband and 
wife sold what they supposed was an undivided half interest 
in a tract of land, the purchaser also supposing he was buying 
only a half interest, it was held, on ascertaining that the 
whole belonged to the wife, that the conveyance should be set 
aside, as it would be grossly unjust to allow the purchaser to 
retain the whole where he had only paid for a half.® In Martin 
V. McCormick^^ the term which w’as the object of the contract, 
contrary to the supposition of both jmrties had nb existence ; 
and Johnson, J., in delivering the opinion of the New 
YorkCourtof Ajjpeals, said ; “ In all that class of cases, where 
there is mutual error as to the existence of the subject-matter 
of the contract, a reversion maybe had.” Similarly, in Cochrane 
V. Willis , " there was a contract relating to a life-tenant’s right 
to cut trees, both the parties not being aware, that the tenant, as 
found afterwards, haa died before ; and Bruce, L. J., said that 
“ therefore there was substantially an absence of consideration 
and substantially a mistake, and it would be contrary to all the 
rules of equity and common law to give effect to such an 


■ Bnrkhsawr V. SdiiniH,4S Wii.,814. * Iriok r. Fnltoa, 3 Oratt., 198. 

* Christy V. Sullivan, 60 Cal., 387. 'O 8 N. Y., 881. 

* 6 Ohio., 168. n 1 Oh. Ap., 68. 
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agreement, or to hold that a person ought to be bound by 


A mistake is thus deemed to be of law, only when it does 
not involve a mistake of any fact. Generally, therefore, it is 
held that, when the mistake is both of law and fact, it will be 
deemed to be a mistake of fact, and relief will be^ granted, 
even when the latter is the result of the former, This was the 
basis of the decision in King v. Doolittle^^^ in which the 
Supreme Court of Tennflpsee said : If a contract is entered 
into in good faith, by Avhich it is mutually understood, that for 
an adequate consideration, the one party shall part with and, the 
other acquire a valid title to property, and it turn out that at 
the time of the contract, by the operation of some settled prin- 
ciple of law”, of which they 'were alike ignorant, the supposed 
title Avas wholly valueless, or did not exist in legal contem- 
plation in such case, the mistake is not a mere mistake at 
law ; it nvolves, in some measure, a mistake of fact as well as 
of law, as the very idea of title comprehends as w^ell matter of 
fact as of ]a^y. . . It is enough that there was a radical defect 
inherent in the subject-matter of the contract, of which the 
parties were mutually ignorant. • • The contract therefore was 
not what either of the parties understood and intended it 
should be,” And this decision w^as followed in Gri^th v. 
Toirnley, in which Sherw(K>d, 0. J., in delivering the opinion 
of the court said : “ In that case the mutual mistake arose 

because of an omission of an essential provision of the 
charter of a bank, the copy furnished being unintentionally 
imperfect. Here, the mutual mistake occurred because of 
the inadvertent insertion of words, of wdiich both parties 
were ignoraAt ; words in the order of sale at variance wdth the 
petition for that order, w-itli the publication, and with the cer- 
tificate of appraisement. The parties bargained for the fee, 
and there was, under the adminretration pi'oceedings, no fee 
for sale. The subject-matter of their contract had, in legal 
contemplation, no more existence than if it had been a dwelling 
already consumed by fire, or a messuage already swept away 
by a flood.” The decision, in this case, proceeded not on the 

(0) The«e ]a9t two deoisione may l)e justified on the principle that, when the mis- 
take results in a lielicf of the existence of the right which forms the object of a contract, 
and which has no existence really, the contract may, as in the case of a mistake of fact, 
be held to be void on the ground of the non-existence of the object or of the consideration 
of the contract. There was no reference, however, made to that principle in those cases, 
nor in the other oases of mistake of law, to which reference has b^n mode above. 
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ground that there was a mistake of fact, but that there were 
such elements of absence of consideration, of reliance on the 
representations of the agent of the estate, of surprise, mutual 
mistake and unconscionable advantage, as should in equity and 
good conscience take the case out of the general rule. 


53. The greatest conflict as to tljis matter has been in 

Mistake as to the regard to mistakes as to title or right, 
existence of a title or They have sometimes been considered to be 

mistakes of law, this view being encourag- 
ed by the double sense in Latin of the word jus, which signified 
a right as well as law. Where the facts are known, it has been 


said that a mistake, as to the title, can be nothing but a mistake of 
law,’* The weight of opinion is, however, in favour of the view 


that such a mistake is one of fact, this view being assisted by 
equitable considerations that may be urged in sup])ort of it. 

The leading Phiglish case on the point is that of Coop2r v. 
Phibbsj^ in which Lord Westbnry said : “It is said, Liimrantia 


juris hand excusat ; but in that maxim the word jus is used in the 
sense of denoting general law, the ordinary law of the country. 
But, when the Avord jus is used as denoting a private right, 
that maxim has no application. Private right of OAvnership is a 
matter of fact ; it may be the result also of a matter of law, but, 
if parties contract under a mutual mistake and misapprehension 
as to their relatiA’e and respective rights, the result is that that 


agreement is liable to be set aside as having proceeded upon a 
common mistake.” 


In Eaylesfield \. Manjuis of Londonderry Jessel, M. R., 
explaining the distinction between a representation of fact 
and of laAV, said : “ A misrepresentation of laAV is this : 

when you state the facts, and state a conclusion pf laAV, so as 
to distinguish betAA’^een facts and laAv. The man who knoAvs the 
facts is taken to knoAV the laAv; but when you state that as a fact 
•which no doubt involves, as .most facts do, a conclusion of laAV, 
that is still a statement of fact and not a statement of law. 


Suppose a man is asked by a tradesman Avhether he can give 
credit to a lady, and the answer is, ‘ You may, she is a single 
woman of large fortune.* It turns out that the man Avho gave 
that answer kncAA' that the lady had gone through the ceremony 
of marriage Avith a man who AA'as believed to be a married man, 
and that she had been advised that that marriage ceremony was 
null and void, though it had not been declared so by any court, 
and it afterwards turned out they Avere all mistaken, that the 


* * Jordan v. Steren^, 61 Me., 78. I '*2 Bug. and Ir. Ap., 170. 
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first marriage of the man was void, so that the lady was mar- 
ried. He does not tell the trad(*snian all these facts, but states 
that she is single. ^I'hat is a statement of fact. If he had told 
him the whole story, Miidall the facts, and said, ‘ Now’*, you see, 
the lady is sint^le,’ that would have been a misrepresentation 
of law. But the single fact he states, that the lady is un- 
married, is a statement of fact, neither more nor less; audit 
is not the less a statement of fact, that In order to arrive at it 


5’'()U must know more or less of the law. There is not a single 
tact connected with personal status that does not, more or less, 
involve a (question ot law. If you state, that a man is the 
eldest son of a mai riage, you state a question of law, because 
you must know^ that theie has }>een a valid marriage, and that 


that man was the first-born son after the marriage, or, in some 
countries, before. Therefore, to state it is not a representation 


of fact seems to arise from a confusion of ideas. It is not the 


less a fact because that fact involves some knowdedge or rela- 
tion of law. '1 li(‘re is hardly any fact wliich does not involve 

•> V 

it. It you state that a uiiiii is in possession of .an estate of ten 
thousand pounds a year, the notion of ])ossession is a legal 
notion, and involves knowledge of law ; noroan any other fact 
in connection with ])ropertv be stated Avhich does not involve 


such knowlcrlgc of law. 
thousand poui\ds consols 


To state that a man is entitled to ten 
involves all sorts of law.” 


Sir Frederick Pollock, speaking of a fundamental error, 
affecting not the whole substance of the transaction, but only 
its legal cliaracter, says : “It is apprehended that, on principle. 


a case of this kind must, be treated in the same way as those 
already considered ; that is, if the two parties to a transaction 
contemplate wholly diffei’ent legal effects, there is no agree- 
ment.” 


In the United States also a mistake, as to the existence of a 
right or title, is generally held to be a mistake of fact. 
'I'hus in Blakeman v.JJlakcman,^^ the right of way conveyed had 
become extinguished by the purchase of the servient estate 
by A, the owner of the dominant, estate. There was no 
ignorance or error as to the external facts, the mistake being 
solely as to the legal interest, the right of property held by A, 
and to he affected by the conveyance. This mistake was 


Wilson V. Life lus. Co., 6 Md.,157; Benson v. Markoe, 87 Minn., 80; 

Xoland r. Corey, 0 Utah, 3U2 ; Griffith r. Sebastian Go., 49 Ark, 
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clo&rly ono to which the term ** mistake of law * would , her 
ordinarily applied; and yet the court held it to be essentially 
a mistake of fact, and dealt with it as such. 

In Story’s Equity Jurisprudence, it is said, that ‘‘where 
the party acts upon the misapprehension that he has no title ^at 
all in thre property, it seems to involve in some measure a imis* 
take of fact ; that is, of the fact of ownership, arising from a 
mistake of law.”“ Dr. Pomeroy says : “A private legal right, 
title, estate, interest, duty, or liability is always a very complex., 
conception. It necessarily depends so much upon conditions 
of fact, that it is difficult, if not impossible, to form a distinct 
notion of a private legal right, interest, or liability, separated 
from the facts in which it is involved and upon which it 
depends. Mistakes, therefore, of a person with respect to his 
own private legal rights and liabiliues may be properly regard- 
ed, — as in great measure they really are, — and may be dealt 
with as* mistakes of fact. Couris have constanily felt and 

acted upon this view, though not alwavs avowedly 

Wlierever a person is ignorant <>r mistaken with respect to 
his own antecedent and existing |»rivate h giil rights interests 
estates, duties, liabilities, or other relation, either of property 
or contractor personal status, and enters into some transaction 
the legal scope and operation of which he correctly appre- 
hends and understands, for the purpose of affecting such 
assumed rights, interests, or relations, or of carrying out such 
assumed duties or liabilities, equity Avill grant its reliel, defen- 
sive or affirmative, treating the mistake as analogous to, if 
not identical with, a mistake of fact.”** 

S4. The same rules, in regard to a mistake of law, apply to 

Action of courts of of equity also. In Good v. Herr,^ 

equity in regard to mis- the decision proceeded on the principle 
take of law. that, where there should be a mutual mis- 

take of law, without more, it should not be the subject of 
equitable relief. Relief against mistake is one of ordinary 
grounds of their jurisdiction, and they have, though rather co- 
vertly and indirectly, done a great deal to relax the rigidity and 
harshness of the rule as to mistakes of law. Their jurisdiction is- 
indeed most frequently exercised in cases in which there isa mis- 
take in the expression of contracts, but the cohsiderations 
applicable to such mistakes are different from those in regard 

I *0 2 Pom. Eq. Jnr«, 117S, 1178. 

» 7 Watte a 8..3S8. 
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= to ‘ ittistakes in the contract itself. The jurisdiction even when 
exercised, is usually restricted to the reforming or rectifying 
-of the mistake, when it is of both parties, as *‘if the court 
were to reform the writing to make it accord with the intent 
of one party only to the agreement, who averred and proved 
that he signed it as it was written, by mistake, when it exactly 
expressed the agreement, as understood by the other party, 
the writing, when so altered, would be just as far from 
expressing the agreement of the parties as it was before ; and 
the court would have engaged in the singular office, for a 
court of equity of doing right to one party at the expense of a 
precisely equal wrong to the other.”-*® 

In case of a mistake in tlie contmct itself, courts of equity 
have used tlieir influence, by treating some sorts of mistake 
usually known of law as if they were really of fact ; by the 
adoption of Papinian’s ivstrictioii as to the non-excuse of the 
mistake of law; and by treating cases of undue hardship on 
the one party and undue advantage to the other as an index of 
fraud. Instances of the first have been mentioned above and 
will be mentioned below. 

As an instance of the application of Papinian’s restriction, 
reference may be made to the case of Burrow v. ScammelU 
in which Bacon, Y. C., said: '* It cannot be disputed that 
courts of equity have at all times relieved against honest 
mistakes in contracts, where the literal effect and the 
specific performance of them would be to impose a bnrden not 
contemplated, and which it would be against all reason and 
justice to fix, upon the person who, without tiie imputation of 
fraud, has inadvertently committed an accidental mistake ; and 
also where^not to correct the mistake would be to give an un* 
conscionable advantage to either party'. But no case has been 
referred to, nor, as I believe, can be found, in which the mis- 
taking party has sought for, or could derive, any advantage 
beyond the mere relief from the burden.” In the United 
States, it has even been enacted in the Louisiana Civil Code, that 
'** error of law can never be alleged as the means of acquiring, 
'though it may be invoked as the means of preventing loss or 
of recovering what has been given or paid under such error.’*** 

As to the third mode of the exercise of equity jurbdiction 
it is generally the casCy where the parties stand in unequal 
condition or relation. Relief, in such cases, is, strictly 

•• Dimu f. PWv. B. Oa, S & I., 180. j ** 19 Oh. D., 183. 

•* B. 1840. 
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speaking, given on the ground of fraud or undue influence. 
I'hus, in Ghamplin v. Laptin, McCoun, V. C., observed, by 
way of illustration, that “ if one is ignorant of a matter of 
law involved in the trausautioii, and the other, knowing him 
to be so, takes advantage of that circumstance to make the 
contract, there the court will relieve, though perhaps more 
properly on account of fraud in the one party than of 
ignorance of law in the in McCormick At Ukrt^ 

Mulkey, J., in delivering the opinion of the court, said: 
“Appellant was deliberately wiihhulding a fact within his 
knowledge, unknown to the other contracting parties, vitally 
affecting the proposed contract, which common honesty and 
lair dealing required him to disclose, and this of itself was 
such a fraud upon their rights as vitiates the Avhole transac- 
tion.” In Pichennij v. Pickcrinp, '■' Lord Langdale set aside 
certain agreements entered into under a tnisiake of law, on 
the ground that the parti(*s were not on equal terms, and 
that the plaintiff* acted itnder the inftuenee of the defendant. 
The same was done in Wheeler v. ISiniih,^'^ hecaiife the parties 
“did not stand oti c(jual grotiiid,” atid the plaintiff ** did not 
act freely tiiid with a proper understanding of his rights.” 

In Jordan v. Stevens,^ Davis, J., iti (lelivering the opinion 
of the court, said : “ It is believed that, in nearly all such cas.’S, 
where relief hits been granted, in addition to the ititrinsic equity 
in favour of the plaintiff, two facts have been found : 1. that 
tliere has been a marked disparity in the position and intelli- 
gence of the parlies, so that they have not heeii on equal terms ; 
2. and that the party obtaining the ] io)eity p(r.'Ufifhd er 
induced the otlier to part with it, so that there has lecn undue, 
influence on the one sid(i, and undue cnnfidcnce on the of er.” 
It a[>]!ears to be settled tliat. as a gem ral rule, a mistake nf law, 
unconnected witli amisttike ofiiicl, and wl.ei e ilure are no indi- 
cations of fraud, imj)Ositioii or undue advantage <“ntenng into the 
agreement, will not be corrected by a con it of equity. ■’’’ In 
Ohamplinv. Lapiiii,^' lironson, J., observed that tbere was lui 
case ill the Kiiglish books which affii'ined the doctrine that mere 
•mistake in a matter of law, in the absence of all fraud, unfair 
circumvention, and undue iutlueuee, would furnish a sufficient 
ground for setting aside a contract, or otherwise relieving a party 


*» BPuige, 195. 
•» 102 111 ., 208 . 
*» 8 BeHT., 31. 
*• 9 Qow., 55. 


» » 51 Me., 78. 

■'’® fieoiloiiow r. Kwov, 16 Chi., 

P. Hiu’gi-ave, 16 Cal., 

559. 


>* 18 WeuU., 407. 
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from the legal consequences of his acts. Dr. Bishop, after 
observing, that in some cases, “ it is said that a mistake of law 
will, in exceptional circumstances, l.>e permitted to avoid a 
contract, as, where it evidences fraud, imposition, or improper 
influence,” said : In all this class of cases, either the mistake 
was incorrectly termed one of law, or the real ground of relief 
was the fraud, the undue influence, or the other thing, whatever 
it may have been®^”. 

55. An attempt was sometimes made by equity courts to 

Mistakes as to lecil distinguish mistakes due to a misapprchen- 
effector construction of siouoftlie legal effects of a document from 
contracts. those arising from the ignorance of the exis - 

tence of law, and to give relief in case of the former, treating them 
as mistakes of fact. The ground generally advanced for this dis- 
tinction was that every man was presumed to know the public law 
of tbe countr}’, iind that it was almost impossible to prove a 
negative “ locked up in the bosom of the party chargeable with 
such knowledge,” while, in case of a mistake as to legal rights 
when misconcei\ ed under the law, the facts are susceptible of 
proof in many instances. Thus, in Beauchamp v. JFvin 
Lord Chelmsford observed that the ignorance of a matter of 
law, ai ising upon the doubtful construction of a grant, Avas 
different from the ignorance ofaAvell known rule of law, and 
that there were “ many cases to be found in which ecpiity, upon 
a mere mistake of the law A\ithout the admixture of other 
circumstances, has given ivlief to a party who has dealt with 
his property under the influence of such mistake.” 'I'his was 
quoted with approval by 8ir R. Collier in delivering the 
judgment of the Privy Council in Daniell v. Sinclair^'. 

This, however, is the case only in Aery exceptionable cases, 
in Avhich a denial of relief Avill AAork most unconscionably. In 
the United States, that vicAv is taken in Georgia, Avhere it is a 
settled rule that, when there is a difference between the legal 
effect produced by the Avords, and the effect intended to be 
produced by them, the Avords, Avith their mistaken effect shall 
yield, and the true intention shall prevail, and that this I'elicf 
Avill be giv'en by courts of equity®\ In the other States, it 
appears to be established that an ignorance or mistake of law, 
by reason of Avhich the parties do not understand the legal 
effect of their contract, does not avoid it, unless there is a 


Bish. Cont.y 274 (n). 

Stftte r. Paap., 13. Ark., 129. 
^^6 Eng. and Ir.Ap., 223, 


5*6 Ap. Cas,, 190, 

** Lucas r. Lucas, 30 Ga., 191 ; 
Clayton w Busoey, 30 Ga., 946, 
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' firaud.*' Thus in Havoralty v. Warren*^^ it was said that a 
mistake as to the legal efiect of a document, would not 
be a sufficient ground of relief, unless it was caused -by 
fraud. In Shotwell v. Murray^ t James Kent, the Chancellor, 
assumed it as a settled principle of law and sound policy,” that 
“a person cannot be permitted to disavow or avoid the operation 
‘ of an agreement entered into with a full knowledge of the facts, 
on the ground of ignorance of the legal consequences which 
flow from those facts the ignorance in the particular case 
having been as to the efiect of a prior judgment on a sale of land 
in execution of a former judgment held by the same person. 
In Storrs v. Barker ", he again observed tnat ** it would seem 
to be a wise principle of policy that ignorance of the law, with 
knowledge of the fact, cannot generally be set up as a defense ; 
and it appears to be settled by a course of equity decisions that 
ignorance of one's legal right does not take the case out of the 
rule, when the circumstances w’ould otherwise create an 
equitable bar to the legal title.” A mistake in regard to the 
construction of a document stands on the same footing and is 
■ held to be a mistake of law, unless the language employed is 
technical, in which case it has been relieved against as if it 
were of fact 

And in Midland By. Co. v. Johnson ", Lord Chelmsford, after 
observing that mistake is one of the grounds for equitable 
interference and relief, said : Then it must be a mistake not in 
matters of law, but a mistake of facts. The construction of a 
contract is clearly matter of law ; and if a party acts upon a 
mistaken view of his rights under a contract, he is no more 
entitled to relief in equity than he would be in law.” 

In Hunt v. Rousmanier, Marshall, 0. J., observed" that the 
court were “ unwilling, where the eflect of the instrument is 
acknowledged to have been entirely misunderstood by both 


Porter v. Jeffrie*, 18 S. E. R. (8. 
C.), 229; Osborn v, Throckmor- 
ton, 18 S. E. (Va.) R., 2>i5 ; 
Eifih r. Olelandy 83 ID-t 243 ; 
MelUsh r. Robertson, 25 Vt.^ 
603 ; Glen v. Kewoaitle, 9 Ind., 
4h8; Dodge v. Easez Ins. Co., 
12 Gray, 65 ; Townsend r. 
Cowles, 31 Ala., 428 ; People v. 
Supervisors, 27 Cal., 635 ; 
Wheaton V. Wheaton, 2 Conn., 
96 ; Wood r. Price, 46 III,, 439; 
Goltra e. Bonasaok, 53 111 ., 458; 
Hartiav. Hamlin, 1$ Miohe, 
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parties, to say that a court of equity is incapable of affording 
relief.’* • Yet the relief is afforded only in exceptional cases* 
and ■ when that case came again before the Supreme Court, 
Washington, J;, in delivering the opinion of the court, held 
the general rule to be that a mistake arising from ignorance of 
law would not be “ a ground for reforming a deed founded on 
such mistake ; and, whatever exceptions there may be to this 
nile, they are not only few in number, but they will be found to 
have something peculiar in their character.”** After repeating 
the above observation of Marshall. 0. J., he added,** that 
“ where the parties, upon deliberation and advice, reject one 
species of security, and agree to select another, under a 
misapinrehension of the law as to the nature of the security so 
selected, a Court of Equity will not,' on the ground of such 
misapprehension, and the insufficiency of such security, in 
consequence of a subsequent event, not foreseen, perhaps, or 
thought of, direct a new security, of a different character, to be 
given , or decree that to be done which the parties supposed 
would have been effected, by the instrument which was finally 
agreed upon.” This statement of the rule was approved of in 
The Bank v. DanieVt in which Catron, J., in delivering the 
opinion of the Supreme Court declared it as Avell established 
“ that mere mistakes of law are not remediable.” 

58. It was held in some early cases that, if a party acting 

Mistake of « w«ll Bck- ignorance of a plain and settled prin- 
ted principle of law not ciple of la w, should be ind uced to give up a 
entitled to special relief, portion of his indi.xputable property to- 

another under the name of a compromise, a court of Equity 
would relieve him from the effect of his mistake, though it 
might not be able to do so, where there whs a doubtful 
question.** Thus in Beauchamp v. T'17/in,** there was a mistake 
as to the legal effect of a grant, and Lord Chelmsford observed 
that, ‘‘although when a certain construction has been put by a 
court of law upon a deed, it must be taken that the legal 
construction was - clear, yet the ignorance, before the decision, 
of what was the true construction, cannot, in my opinion, be 
pressed to the extent of depriving a ftersun of relief on the 
ground that he was bound himself to have known beforehand 
how the grant must be construed.” Beach, in his Gommen* 

1 Peternf 15. Naylor Winoh, 1 Sim. St., 556* 

1 Peters, 17. 6 Eng. and Ir. App., 

12 Peters 65. 

Yfphb V, Alexandria, 23 Gratt.y 168. 
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tarips on Modern Equity Jurisprudence says,"® that “ if has been 
said that where the law is confesseilly doubtful and about which 
ignorance may well be supposed to exist, a person acting under 
a misapprehension of the law will not forfeit any «)f his legal 
rights by reason of such mistake.” This theory so far as tenable, 
is so only because “ wlien there is p^ross iirnoranop, or a plain 
and palpable mistake of a plain and familiar principle <»f law, 
it may well ^ive rise t<i a presnm|)lion with admixture of other 
and even slight circumstances, tliat there has been undue in- 


fluence, imposition, mental in^becility, stirpri.^e, or that the 
confidence of tlie [»arty has b^en abused.”^ Similarlv, Liijoii 
J., in the opinion of the court in DUl v. Shdhan^^ speakinp: of 


relief given in equity observed, that ‘‘tlie mistake of law against 
which such relief will be gran^^ed rnn^t be gross and palpable, 
atid siidi as would warrant the belief that undue advantage 


was taken of the party, owing either to his imbecility of mind 
or the exercise of some iinprorier influence exerted over him by 
tile party with whom he deals, or some other person, with his 
knowledge, consent, or procurement/^ 


Apart from such presumptions, the theory has been 
generally disapproved. Tims in Srory’s Equity Jurisprudence, 
it is said, ‘‘ The tlistinction between cases of mistake of a 
plain and settled principle of law, and cases of mistake of 
a principle of law, n(»t plain to persons generally, hnt which is 
yet constructivfdy certain, as a foundation of title, is not of 
itself very intelligible, or, practically speaking, very easy of 
application, considered as an independent element of decision. 
In contemplation of law, all its rules and principles are deemed 
certain, although they have not, as yet, been rec*>gTiized by 
public adjudications. This doctrine proceeds upon rtie theoreti- 
cal ground, tliat id certum eM quod Cf^rtum redd!. poV*st\ and 
that decisions do not make the law, hut only promulgate it. 
Besides; what are to be deemed plain and settled principles? 
Are they such as have been long and nniforndy establ ished by 
adjudications only? Or is a single decision sufficient? What 
degree of clearness constitutes the line of domarcati(>n ? If 
therehavebeen decisions different ways at different times, which 
is to prevail ? If a majority of the profession hold one doctrine, 
and a minority another, is the rule to he deemed doubtful or 
is it to be deemed certain ? Take the case of the construction 
of a will. Every person is presumed to know the law ; and 


so I. 42. 
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though opinions may differ upon the construction of the will 
before an adjudication is made ; yet, when it is made, it is 
supposed always to have been certain.”’ 

Turley, in delivering the ••pinion of the Court in Tri<jg 
V. Read* , said: — “These strictures upon the proposition 
asserted by the English court are, in our opinion, well taken 
and unanswerable, and they are sustained, as we have seen, by 
the Supreme Court of the United States. We therefore think 
the principle, as settled in the United States, to be, that an 
ignorance of the law, however plain and settled the principles 
may be, and a consequent mistake ns to title founded upon 
such ignorance, furnishes no ground to rescind agreements 
or to set aside solemn acts of the parties, when they have 
been made with a full knowledge of the facts, unless they be 
tainted by imposition, misrepresentation, undue influence, 
misplaced confidence, or suspicion. Such is the law w'heh 
the party acts with a knowledge of the facts constituting his 
right or title.” So also in Good v. llerr^, Rogers, J., in 
delivering the opinion of the Court, observed that it was of no 
consequence, whether the mistake was of a plain and familiar 
principle, or the reverse ; whether it was a case of heirship, 
or any other misapprehension of law ; and added : “ W^e fully 
agree with Mr. Justice Story, that the distinction between cases 
df mistake of a plain and settled principle of law, and cases 
of mistake of a principle of law not plain to persons generally, 
but what is yet constructively certain as a foundation of title, 
is not of itself very intelligible, or, practically speaking, 
very easy of application, considered as an independent element 
of decision, tn contemplation of law, all its rules and 
principles ^je deemed certain, although they have n«)t as yet 

been recognized by public adjudication We grant 

that, where there is a mistake of a clear, well-established and 
well-known principle of law, whether common or statute law 
(for in this respect we can conceive no difference), equity will 
lay hold of slight circumstances to raise a presumption that there 
has been some undue influence, imposition, mental imbecility, 
surprise, or confidence almsed. But it is obvious that, in such 
cases, the mistake of itself is nut the foundation of relief, but 
the relief is ha<i on entirely independent grounds, so as not to 
impinge the general rule. AVe therefore are of the opinion 
that in no case is ignorance or mistake of the law, with a full 
knowledge of the facts, per ae, a grtiund for equitable relief.” 

^ Seo. 126. I * 6 Humph., 629. | ^ 7 Watti and 8., 268. 
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57. The Codes of European countries give a recognition to 

errors of law greater even than that given 

Effect of mistake of law courts of equity in England. The 

in European coautnes. .v , . 

French law makes no distmction between 

errors of fact and errors of law. The provision in S. 1110 in 
regard to the nullity or rather the voidability of a contract 
on the ground of error does not contain any reference to 
such distinction. There also the question has arisen chiefly 
in cases in which the mistake of law has led to a mis- 
take in regard to a right which is the object of a con- 
tract. Those in favour of the validity of such a contract con- 
tend that chacun etant presume connattre la hi, m ne pent jamais 
invoquer celte esp'ece d'erreur; que les articles 1235, t35G et 2052, 
par application de ce principe, ne permettent pas d'invoquer la 
nuUite des actes dans les divers cos prevus par ces articles; qu'il 
faut en conclure que Verreur de droit ne saurait jamais itre invo- 
queeJ' This contention, however, is generally held not to be 
good, on grounds which Rogron has summed up as follows^: 
que si Verreur de droit est telle qu'elle ait He la cause du contrat, 
cette cause Hant Jausse doit entrainer la nullite du contrat, aux 
termes des articles 1131, 1109 et 1110; qae, dans Vespece, Ver- 
reur intervenue sur la nature et VHendue d'un droit nen a pas 
moins porte sur la substance de la chose, soit que le consentement 
ait ete donne par erreur de droit, soit qu’il Vait He par erreur de 
fait] que si, pour repousser la nullite qui results dans ce cas des 
dispositions precitHs, on invoque les articles 1235, 1356 et 2052, 
il est facile de voir que ces articles consacrent des exceptions rHid- 
tant de ce que, dans les actes sur lesquels disposent ces articles, 
Venyayement, mhne dans le cas d’erreur de droit, ne manquerait 
pas de cause, soit d Vegard d’un payement qui ne ppurrait Hre 
ripete, hrsqu'il y avait obliyation naturelle d’acquitter la dette, 
soit d V^ard de la transaction, puisque Vavaniaye de prevenir 
ou terminer un proces serait une cause suffisante. 

The Spanish law is the same, and as it does not contain any 
reference to the distinction between a mistake of fact and a mis- 
take of law, it will evidently be construed in the same way as 
the corresponding provision of the French law. 

The Italian Code expressly provides that Uerrore di diritto 
produce la nullitd del contratto solo qttando neb la causa unica o 
principal!. This rule embodies the very general principle 

( y ) The error of law prodnoet the nullity of the oontraot only when it is the sole and 
principal cause of it. 


l^c^.Civ. Code, 1021. [ t Bog. Civ. Code, 1022. | 
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of natural equity on which error is recognized as a vice of con- 
sent, but there appears to be no good reason why this rule is 
formulated so differently from that as to the mistake of fact, in 
which the criterion uf its influence on the consent to a contract 
is made to depend on dagli elementi materiali o esterni dei con- 
traiti : dalla sostanza, e dalla personaJ’’^ The practical effect of 
the two rule3 is the same, as the word sostanza has beeno ften 
held to be queHa qualita del Voggeto contrattuaie, che e stato 
il motivo determinante del contrattoS"^ Thus Giorgio Giorgi, in his 
work on the Theory of Obligations says:* Tenuto fermo questo 
concetto^ laformvda errore sidla sostanza" vienea comprendere 
tutti quegli errori di fatto, { qucdi mentre considerandoli pei- 
cologicamente sono le cause determinanti del confratto, considerati 
invece estrinsecaniente cadono suit' oggettodel contratto medesimo. 
II rimanente capoverso poi delV articMlo parlando del! 

errore suUa persona e ridncendo Vazione di nuUita alia sola 
ipotesi. in cui la considerazione di essa persona sia stafa la causa 
del contratto, completa il pensiero del legislatore; e dimostra in 
modo vie pin pcitese V intendimento di lui. Intendiinento, torniamo 
a ripeterlo, di rendere invalido quel consenso, di cui nn errore di 
faito fu il mot ivo, o se cost t',ogliamo dire, la causa determinante,^'’^ 
It has been contended that it is not the Article 110.9 that ought 
to bo construed liberally, but the Article 1110 that should 
receive a restricted signification, and be restricted to the cases 
in which the mistake of law oltre ad essere I a causa nnica o prin- 
cipale del contratto, coda stdla sossfanza o sulla persona.'-"' 
Giorgio Giorgi, in his work on the Theory of Obligations,’® says 
that he would not have scrupled to adopt that view: se non 
avessimo creduto che Vartkolo 1110 resta privo di retto senso 
giuridico, qualora non s'interpreti con molta larghezzay 


(z) The elements material or external of the oontraot : the substanoe and the person. 
( a ) That quality of the objeot of oontraot whioh has been the motive determining* 
to the oontraot. 

( b ) This oonoeption firmly held, the formula error ronrerniti^ subittance, oomprehends 
all those errors of fact which, if oonsidemi psyoholo^ioally arc the causes dcterinioing to 
the ooDtr.-ict, but considered, instead ezfriiisioallyoouoern the objeot of the oontraot 
itself. The remaining paragraph of Art iole 1110, speaking of the error oonoerning the 
person and reduoing the action of nullity to the sole hyjKithcsis, in which the 
consideration of the same person may have been the cause of the oontraot, completes 
the idea of the legislator, and shows, in a way much more olearly, hie intention,*-^ 
an intention, we return to repeat, of rendering inralid the consent, of whioh an error of 
faot was the motive or, if we wish to say so, the determining cause. 

( e ) Besides being the only or prinolpal oausc of the oontraot., should oonoern the 
substanoe or the person. 

( d ) If he had not believed that Article 1110 would remain deprived of its oorreot 
juridical sense, if not interpreted very freely. 


• IV, 74. 
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58. The above rules apply not only to contracts, in the 

limited sense of that expression, but, in the 

Effect of mistake on main, also to transfers of property, and 

conveyances 111 pursuance of them, and to 
all contracts of that class generally known as executed. They 
all require the consent of the parties, the concurrence of their 
wills, like ordinary contracts. The chief additional element to 
be considered in their case is that of the delivery of the object of 
the contract, and this delivery does not supply the place or 
dispense with the necessity of the concurrence of wills. Delivery 
is, indeed, one of the chief means of derivative acquisition. 
Among the Romans, cor|ioreal things of whatever kind, tradi 
potest et a domino tradita al.ienntur. “ The rule being 
based, as observed by Oaius in his Institutes, on the 
principle, nikii tarn conveniens est naturali aeqnitati, quam 
voluntatem domini, volentis rein suam in cd/um transferre, ratam 
haberi. 

But traditio alone could not transfer ownership without 
a corresponding mental intention which was always con- 
sidered an essential constituent of it. As observed by 
Paul, nunquam nuda traditio transfert dominium, sed ita, si 
venditio ant aliqua iusta causa pro'cesserit, propter quam 
traditio sequeretur. How broadly the words iusta causa were 
understood, is evident from wliat Rudolph Solim observes in 
his work on the Institutes of Roman Law as to no delivery 
being a traditio in the legal sense, unless it is accompanied 
by an intention t<» transfer oAviiership. This intention to 
transfer owMiership involves a will to give ownership, and a 
consent to its being taken by tbe person to whom the traditio 
is made. If there is no such will or consent, meise delivery 
cannot effect the transfer of ownership. 

The real question, therefore, in all such cases, is whether a mis- 
take as to the thing delivered, interferes Avith, or is a bar to, the 
existence of the intention or consent, which, coupled Avith traditio, 
is sufficient to transfer the property in that thing. A mistake 
of this sort is thus of importance only so far as it makes the 
delivery otherwise than in pursuance of the concurrence of Avills 
to the transfer of ownership. If the article delivered is 
different from that as to which the minds of the parties meet, 
there will he no concurrence as to it, and its deliverey alone 
will not effect the transfer of its ownership. 


Jua. Init. Il.y i. 40. 
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59. This rule is applicable in case of transfer of non>specific 

chattels. Thus in Gardner v. Zan^, “ 
Transfer of ownership there was a contract for the sale of 135 

chattels baiT 0 is ot fnackcTel No. It and of tlio 

barrels delivered, and supposed to contaiu 
mackerel No. 1, 45 contained mnckerel No. 3 and 4S only 
salt ; and property in these barrels delivered by mistake was 
held not to be transferred to the vendee. Bigelow, C. J., in 
delivering the opinion of the Supreme Court of Massachusetts, 
said the minds uf the parties must meet, and there must 
he a mutual assent to the transfer of certain specified pro- 
perty, before any change of title to- it can he etfected . . 

. . Where parties to a contract of sale agree to sell and 
purchase a certain kind or description of property not yet 
ascertained, distinguished, or set. apart, and subsequently a 
delivery is made, by mistake, of articles differing in their nature 
or quality from those agreed to be sold, no title passes by such 
delivery. They are not included within the contract of sale ; 
the vendor has not agreed to sell nor the vendee to purchase them. 

Delivery of itself can pass no title ; it cap be effective 

and operative only when made as incidental to and in pursuance 
of a previous contract of sale .... The delivery of different 
articles from those embraced in the contract is inoperative, for 
tlie reason that there is no agreement for their purchase and 
sale.” The di.stinctiou is great, pointed out the Court “between 
an agreement to sell and deliver a specified article, concerning the 
quality of which the parties were tleceived or mistaken, and an 
agreement to sell one article and a delivery by mistake of a wholly 
different article, which did nob form the subject-matter of the 
agreement. ,ln the former the title passes at the election of the 
vendee ; in the latter it does not.” 

The cases, in which it is held that if the article delivered is 
bond fide consumed or otherwise disposed of by the person to 
whom it is delivered, the person delivering it cannot recover 
back the same, are not inconsistent Avith this rule. They do not 
proceed on the principle that there was a transfer of proprietary 
right in such cases, but on other considerations Avhich do not 
derogate from the force of that principle. Thus in HUh v. 
Snell t ** a baker, who had ordered flour of A, received 
by a warehouseman’s mistake, tlie flour of B, which was 
more valuable, and he was held not liable for the extra 
value. The decision did not, however, proceed on the 
ground that the proprietary right in the flour vested in the 
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baker : but on the ground that the baker in good faith consumed 
it, and that delivery by the warehouseman was a sufficient 
authority in the circumstances fur his consuming it as against 
B. Ill fact Wells, J., in delivering the opinion of the court, 
distinctly admitted “ that it was so delivered by mistake might 
have entitled the plaintiffs to reclaim the property from one 
having it in possession, or to recover its value from one who 
had dtsposed of it with knowledge of the mistake.” 

60 . 'I'he rule has been extended even to the transfer of 

Transfer of ownership specific articles. Their delivery also will 
ill case of specific not effect a transfer of their ownership, 
articles. when tliere is a mistake as to them, a 

mistake either as to their identity, or as to those qualities with 
reference to which their transfer was consented to. Thus, if 
a thing is not of that kind or does not answer the description, 
with reference to which it was sold, the delivery of that 
thing, even in pursuance of the sale, will not. effect a transfer 
of its ownership, Mr. Clarke, in his work on Contracts, 
says^^: “Suppose a person sells another, and the latter 
believes tliat he is buying, this bar of gold, this case of cham- 
pagne, or this barrel of oysters. The bar turns out to be brass, 
the case to contain sherry, the barrel to contain oatmeal. The 
parties are honestly mistaken as to the subject-matter of the 
contract, but their mistake has nothing to do witli their respec- 
tive rights. These depend on the answer to the question : Was 
the article sold a bar of metal or a bar of gold, a case of wine 
or a case of champagne, a barrel of provisions or a barrel of 
oysters ? A contract for a bar of gold is not performed by the 
delivery of a bar of brass. A contract lor a bar of metal leaves 
each part}’ to take his chance as to the quality X)f the thing 
contracted to be sold, but this, again, would not be performed 
by the delivery of a bar of wood painted to look like metal.” 

The case is still clearer when the mistake is as to the iden- 
tity of the thing. Thus, a delivery of a sovereign for a shil- 
ling, as in theca.se supposed in the argument and referred to in 
the decision of the majority of judges in the case of v. Afid~ 
dletorit^ or as in the case of Beg. v. Ashwell, “ involved a mistake 
in regard to the identity of the coin, and was held not sufficient 
to transfer the property in the sovereign to the receiver of it. 
In the former case, seven eminent Judges, referring to the case 
of a person handing to a cabman a sovereign by mistake for 
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a shilling, observed, in their decision, that they were “decidedly 
of opinion that the property in the sovereign would not vest 
in the cabman.” So in Reg. v. Ashwell, Cave, J., observed 
that, “as there was a mistake as to the identity of the coin, no 
property passed.” The observation was not material to the 
final conviction ; but none of the other judges dissented from 
it, the difference among the judges being as to whether 
the transfer of the possession of the sovereign took place 
at the time when Ashwell received it, or when he came 
to know of its being a sovereign. So also, the delivery 
by mistake, of a note of £10 for that of £1 was, in the 
similar case of Reg. v. Hehtr,'’’ not deemed to have the efiect 
of transferring the proprietary right in the note. In that 
case,®“ Johnson and Andrews, JJ., actually observed that 
the property in the £1 0 note did not pass to Hehir. In 
Chapman v. Gole,^^ a ten-dollar gold piece of Moffat's 
issue of California coins, and not United States’ issue 
was, by mistake of the giver and receiver, passed as a half- 
dollar coin ; and it was held that there was a transfer only 
of possession and not of property, and that it could be 
recovered by the giver from a person to whom the receiver 
had passed it on without a knowledge of its real value; 
though, current coin might not be so recoverable, on account 
of the peculiarity relating to the transfer of ownership in it. 
Metcalf, J., in delivering the opinion of the court, said; 
“ There was a mistake as to the identity of the subject of the 
agreement, and, in such case, there is no assent of the parties, 
and no binding transaction.” 

The same principle was sometimes applied in other oases, 
in which there was no mistake in regard to the identity 
of the thing given . Thus in Reg. v. Middieton, “ the sum of 
£8 odd was given, by a mistake of a Post Office clerk, 
to Middleton, who was entitled to 10 shillings only. Seven 
judges, in their joint decision, laid down that the case was 
uudistinguishable from that of a person handing to a cabman 
a sovereign, by mistake for a shilling, and said : “There was no 
contract to render it (the sum given) his which required to 
be rescinded ; there was no gift of it to him, for there was no 
intention to give it to him or to any one. It was simply a 
handing it over by a pure mistake, and no property passed. 
As this was money, we cannot test the case by seeing whether 
an innocent purchaser could have held the property* But 

If (1886) i I. B., 708. I 12 Oray., 111. | 8 0. 0. Bea., 88. 
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let 113 suppose that a purchaser of beans goes to the warehouse 
of a merchant with a genuine order for so many bushels of 
beans, to be selected from the bulk and so become the pro- 
perty of the vendee, and that by some strange blunder the 
merchant delivers to him an equal bulk of coffee. If that coffee 
was sold (not in market overt) by tl'>e recipient to a third 
person, could he retain it against the merchant, on the ground 
that he had bought it from one who had the property in the 
coffee, though subject to be divested ? We do not remember 
any ca.se in which such a point has arisen, but surely there 
can be no doubt he could not ; and that on the principle 
enunciated by Lord Abinger in v. llopkhis,** when 

he says; ‘ If a man offers to buy peas of another, and he sends 
him beans, he does not perform his contract, but that is not 
a warranty; there is no warranty that he .should sell him 
peas ; the contnict is to sell peas, and if he sends him any 
thing else in their stead, it is a non-performance of it.’ *’ 
It is submitted, however, that there was, in this case, no 
mistake as to the identity, or even as to any essential quality 
of the money given. The clerk intended to give the money that 
was given. The mistake was as to the amount of money which 
the clerk considered Middleton entitled to. He had looked 
at a wrong advice, and, on that account, believed that Middle- 
ton was entitled to receive the sum which he therefore 
intended to give, and which was thus given, to him. The 
reference in the judges’ decision to the case of beans and 
coffee, and to that of peas and beaus referred to by Lord 
Abinger, was not I’elevant, as such cases are not of a 
transfer of a definite specific article, and more like the case of 
barrels in Gardner v. Lane than that of the sovereign, to 
which the judges likened it. " 

Similarly, in Wolfstein v. People, a large sum was paid to 
a person for a smaller one, by a mistake, as to his right to 
receive the same, and the court- said : “ It will not do to say 
that the owner parts with the property voluntarily, and, there- 
fore, there is no unlawful taking. There may be the physical 
act of the owner handing that which is his to another ; but 
there is absent the intellectual and intelligent assent to the 
transfer, upon which the consent must necessarily depend.” 
It is clear, however, that there was an intellectual and intelli- 
gent assent to the transfer of the sum given, and the assent 
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was given not on account of a mistake in regard to that sum 
itself, but in regard to the right of its recipient to receive the 
same ; a mistake which, therefore, was not so much as to the 
identity of the thing given,f but as to the motive for its giving. 


61. The question of the transfer of ownership has often 

arisen in cases in which money or other 

gi“rrder mistake”''^ is paid or given by one person to 

another under a imstaKe. Homan and 
French jurists often held that the ownership would be trans- 
ferred in such cases notwithstanding tise mistake. Thiis Cujas, 
in contending that money paid, under a mistake of law, could 
not be recovered back, as its recovery Avould be in the nature 
of a gain, relied on the fact that that could not be called mine, 
which I had already jiaid to another ; that it had already 
become the property of another person, and that, therefoi’e, 
when I reclaimed it, I was demanding what was not mine, 
but his. D’Agues.soiiu who held, that money so ])aid might 
be recovered, based the title to recovery on general consi- 
derations of ecjulty, and not on the ground of the continued 
proinietar}’ right of the giver; observing “who can doubt 
but tliab money whieli is ])aid immediately becomes, siinwio 
Jure, the property of the person receiving it?”®^ This is 
the ease, however, only when the mistake is as to the 
non-ess(!iitial qualities uf the thing given or as to the motives 
for the giving. And this is the character of the mistake 
generally in such eases. The mistake may, how'ever, not be 
such, but in regard to the identity or the essential qualities 
of the thing ; and there is no sufficient authority for the 
j)ro])ositiou that the property in the thing given will be 
transferred, even in the case of such a mistake. 


Tn Brisbane Dacres,^^ \\\q i)ayment was xnidera mistake 
as to the right of the Admiral to receive one-third of a certain 
freight, and the court held that the money paid could not be 
recovered ; Mansfield, C. J., observing that the maxim Volenti 
non fit injuria applied strongly to the en.se, and justly so, as 
the mistake was such as could not affect the validity of consent, 
or interfere with the transfer of the right of ownership of the 
money paid. The maxim lias been held to apply in other 
cases also. In some cases, it was, however, held not lo apply, 
but this was only W’heu the mistake was in regard to an error 
in corpore or in substantia. Thus, in Northrop v. Graves, ** 
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Church, C. J., in delivering the opinion of the court, after 
referring to the contention based on that maxim, said : 
“ we agree that men should not complain of the consequences 
of their deliberate and voluntary acts ; but we do not agree 
that acts performed under the influence of essential and 
controlling mistakes are voluntary, within the meaning of the 
maxim referred to.” 

Practical difficulties have arisen in such cases, as the real 
distinction in regard to the character of the (qualities, in respect 
of which the mistake has been made, is not sufficiently adverteil 
toahvays. Great importance, on the other hand, is attached as 
to whether the mistake is one of fact or law, though the nature 
of the mistake is the same in both these cases. The mind quite 
as much, and no more, assents to the payment made under a 
mistake of law, than if it were made under a mistake of fact. 
The delusion is the same in both cases; in both alike, the mind 
is influenced by false motives ; nor is there any difference in re- 
gard to the principles on which the rule of recovery in such cases 
is based. If there is justice in the payer’s demand for recovery, 
and injustice or unconscientiousncss in the payee’s with- 
holding of it, in case the payment is made under a mistake of 
fact, it will be the same when the payment is made under a 
mistake of law. It is settled, however, that, in the former 
case, thex’e is a right of recovery, though, to avoid the (piestion 
of the transfer of title, that right is generally based on the 
inequity of a person retaining a thing so given to him. Thus, 
in Townsend, v. Crowdy, the mistake was one of fact on the 
part of the payer, who, along with the payee, was under an 
impression that the money paid was due, and, though the 
payee shared the same iinju’ession, yet Bylos, J., observed 
that ‘‘that being so, it was manifestly against conscience that 
the defendant should retain it.” So also in Kelly v. Solari,^ 
Parke, B., said ; ‘‘ I think that where money is paid to another 
under the influence of a mistake, that is, upon the supposition 
that a specific fact is true, Avhich would entitle the other to 
the money, but which fact is untrue, and the money would 
not have been j)aid if it had been known to the payer that the 
fact was untrue, an action will lie to recover it back, and it is 
against conscience to retain it.” Parke, B., further observed 
in this case, that “ if the money is intentionally paid, without 
reference to the truth or falsehood of the fact, the plaintiff 
meaning to Avaive all inquiry into it, and tliat the person 
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receiving shall have the money at all events, whether the 
fact be true or false, the latter is certainly entitled to retain 
it.” There will be no mistake in such a case, as ‘‘ mistake in 
any proper sense is excluded where there is a conscious doubt 
accompanied with an alternative intention or authority which 
is to be appropriated , so to speak, according to the event.” 
Besides, there will be no equitable considerations in such a 
case to require a refund. 

The right of recovery in case of a mistake of fact is quite as 
fully recognized in the United States also. Thus it has been 
repeatedly held in Missouri, that where there has been an 
accounting and settlement between parties on the basis of 
merchants’ book entries, and afterwards an error is discovered 
in the account of crediting a single item twice or wrongly 
adding'a column of figures, an action at law will lie to recover 
the balance paid by reason of such mistake. ^ So also an 
indorser of a note is allowed to recover money paid by him 
under the mistaken belief that the note had been duly 
presented for payment. *” 


So absolute is the rule of recovery in a case of a mistake of 
fact, that it was laid down in Kelly v. Solari, as well as in other 
cases, that even negligence would not interfere with the recov- 
ery ; and if there Avas an actual mistake at the time of the 
payment, it Avould be immaterial in regard to the right of recov- 
ery, that the person making the mistake had means of easily 
avoiding it and finding ont the real facts, or even that he had 
knowni and only forgotten them. In Komby v. Central National 
Bank,^ Wagner, J., said: “If the monej' is paid under the 
imjrressiou of the truth of a fact which is untrue, it may, gen- 
er<>.lly speakhig, be recovered back, howcA^er careless the party 
paying had been in omitting to use due diligence to inquire 


into the facts. The irnputaticin of negligence Avould not bar the 
jjlaintiff’s action.” So also in J^ylew. Shinneharger,^^ the court 
said ; ‘‘ Avhether the money Avas paid without any fault or 
negligence of plaintiff, or through his negligence, if it Avas 
throAigh a mistake of facts, makes no difference, and does not 
alter the legal relations of the parties.” 


It has been held in some cases that a recoverv cannot be 
had where the person paying has access to information which 
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he, hy Ins own laches neglects to acquire ; ** and in MiJnes v. 
Duncan^ Bayley, observed, that “ if a party pay money 
under a mistake of the real facts, and no laches is imputable 
to him, in respect of his omitting to avail himself of the means 
of knowledge within his power, he may recover back such 
money.” The weight of authority, however, is clearly against 
any such limitation, and in favor of the view here advanced, 
and the mere fact of the mistake having been caused by negli- 
gence is not generally considered a bar to recovery, ** at least 
where the payee can be put in statu tjuo^' In Merchants' 
National Bank y. National Eai/le Baiik,^ Colt, J., observed that 
“ it is well settled bv recent decisions that monev paid to the 
holder of a check or draft drawn without funds may he re- 
covered back, if paid by the drawee under a mistake of fact, 
and though the rule Avas originally subject to the limitation 
that it must be shewn t jat the party seeking to recover back 
had been guilty of no negligence, it is now held that the 
plaintiff in such cases is not jn'ecluded from recovery b^’ laches 
in not availing himself of the rneansof knowledge in his power.” 

And in Letcellen v. Garrett, it was even held that if a 
party once liad a knowledge of the real fact, but at the time 
of the transaction it slip])ed from his mind, and the matter 
was consummated under a mistake, he could recover back. 
The decision in Boylston NationaJ Bank v. liichnrtfson is 
not against this view, as the plaintiff was held not entitled to 
recover ; and though the teller of a bank saAv fit to pay a cheque 
without taking the precaution to inform himself of the .state 
of the account of the drawer whose balance on deposit was 
not sufficient to meet it, it was held there jvas nothing 
in the transaction which bore the character of a mistake of 
fact, in a legal sense, but only that of laches. 

It was further contended in the case of Kell;/ v. Solari, that 
the money could not be recovered, except where it was un- 
conscientious to retain it, and RoHe, B., thought “ that wher- 
ever it is paid under u mistake of fact, and the party would 
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not have paid ifcif the fact had been known to him, it cannot 
be otherwise than unconscientious to retain it.” The decision 
did not proceed, however, on that ground, and that view has 
not been taken in subsequent cases. 

Mr. Beach in his recent work on the Modern law of 
Contracts, ^ indeed, says that “ money paid by mistake of fact 
cannot be reclaimed when the defendant received it in good 
faith, in satisfaction of an equitable claim, nor when it was 
due in honor and conscience.”** 'I'he two cases cited by him, 
do not appear, however, to support at least the second part 
of his observation. 


The French Civil Code lays down broadly without any 
mention of law or fact, that Lorsqvi'um personne qui, par 
erreur, se croynit dehitricj, a aci/uitte une dette, elle a h 
droit de rip&tition contre le cr(hincier.*° The Italian Civil 
Code^‘ also enacts that Chi psr errore si credeva dehitore, 
nuando ahbia pagato il debito, ha il diritto della ripetizione 
contra il creditore. The Egyptian Civil Code lays down 
that “ he who has received what was not due to him is 
bound to restore it.” ** adding an exception which is now 
recognized oven in ihe English law, that “ if the voluntary 
payment has been made in virtue of a duty, even tliough 
a duty not sanctioned by law, restitution is not due.” 
Even the Indian law, “ which makes so sharp a distinction 
in other cases between a mistake of fact and a mistake of law, 
lays down in general terms tliat “ a person to whom money 
has been paid, or any thing delivered, by mistake, must repay or 
return it.” 


In English law the general rule as to the money paid 
under a mistake of law is no doubt that it is not recoverable. 
The rule is attempted to be justified only on the ground that 
such a mistake does not receive any' effect, specially on the 
ground of public policy.^* It is contended in support of it, 
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that great inconvenience \rould arise if a mistake of law 
were held sufficient to give a right of recovery. When 
doubtful questions of law arise, the defendant has an option 
either to litigate the question or submit to the demand and 
pay the mone}', and it is said that it would be most mis- 
chievous and unfair if he who has acquiesced in the right by 
such payment should be at liberty, at any time within the 
period of limitation, to rip up the matter amd recover back 
the money. 

Thus in Rogers v. Ingham,*’’ a claim by one legatee against 
another for certain money paid to the latter by his consent 
was held not to lie. James, L. J., said that if relief could 
be given for mistake in such cases, “ it would open a fearful 
amount of litigation and evil in the cases of distribution of 
estates, and it would be difficult to say what limit could be 
placed to this kind of claim, if it could be made after an 
executor or trustee had distributed the whole estate among 
the persons supposed to be entitled, every one of them having 
knowledge of all the facts, and having given a release. 
The thing has never been done, and it is not a thing 
which in my opinion is to be encouraged. Where people 
have a knowledge of all the facts, and take advice, and 
whether they get proper adA'ioe or not, the money is divided 
and the business is settled, it is not for the good of mankind 
that it should be re-opened by one of the parties saying : 

‘ Y ou have received your money by mistake, I acquiesced in 
your receipt of it under that mistake, and, therefore, I ask you 
to give it to me Ixick.' ” Mellish, J., further observed that 
“ nothing would be more mischievous than to say that money 
paid, for instance, undera mercantile contract, according to the 
construction which the parties themselves put upon that contract, 
might, years afterwards, be recovered, because ])erhaps some 
Court of Justice, upon a similar contract, gave to it a different 
construction from that which the parties had put on it.” 
In Peter v. Lancaster, “ Gilchrist, J., observed that “ every 
man is supposed to know the law, and if he voluntarily 
makes a payment which the law would not compel him to 
make, he cannot afterwards assign his ignorance of the law 
as the reason why the State should furnish him with legal 
remedies to recover it back.” In Clark v. Butcher , " Suther- 
land, J . considered ‘‘ the current or weight of authorities as 
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clearly establishing the position, that when money is paid 
with a full knowledge of all the facts and circumstances upon 
which it is demanded, or with the means of such knowledge, 
it cannot bo recovered back upon the ground that the party 
supposed he was bound in law to pay it, when in truth he was 
nut.’* The chief limitation to this rule is that of a mistake 
of foreign law, which, as observed above in S. 51, is always 
dealt with as a mistake of fact, and money paid on account of 
which may always be recovered. “ The plaintiffs then 
stand,” said Johnson, J., in Bank of GhUlicothe v. Dodge, 

in precisely the same situation as though the money had 
been paid by them under a mistake as to material facts as 

when one misunderstands or mistakes a foreign law, it is 
considered ignorantia facti excusat'' ^ 

In some cases, the refusal to allow recovery is so inequit- 
able, however, that the rule of policy has to give way to some 
extent to e([uitable considerations. A recovery is thus allowed 
even of money paid under a mistake of law, when it is 
fraudulent and uncon scientious for the recipient to retain it ; 
and retention is deemed such when he has not even a moral 
or natural right to that money. And full effect may be given 
to the doctrine of public policy underlying that rule without 
extending it to cases in which it will be inequitable for the 
receiver of the money to retain it. As observed by Evans in 
his notes on Pothier’s work on Obligations, ^ “ the effect of the 
doctrine is carried sufficiently far for the purposes of public 
utility, by holding that no man shall exempt himself from a 
duty, or shelter himself from the consequences of infnnging a 
prohibition imposed bj’ the law, or acquire an advantage in 
opposition *to the legal rights and interests of another, by^ 
pretending error or ignorance of the law, without its following 
as a consequence, that the ignorance of one man under no 
moral obligation, and intending no gratuitous donation, shall 
be to another a title of adventitious acquisition.” Similarly, 
Church, C. J., in delivering the opinion of the court in North- 
rop v. Graves, * said “ that a party may not urge his ignor- 
ance of the law as an excuse or palliation of a crime, or even 
of a fault, we may admit ; that he may not, by reason of 
such ignorance or mistake, obtain any right or advantage 
over another, we may admit ; but we do not admit that such 
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other may obtain or secure an unjust advantage over him by 
reason of his ignorance or mistake, even of the law.” 


Tliis was the view taken by the majority of the Roman law- 
yers in regard to a mistake of law. Constat id demum condici 
posse alicui, quod vcl non ex justd caiisd ad eum pervenit, vel 
redit ad non juslam camam. Ex his omnibus causis quie jure 
non vcUuerunt, vel non habuerunt effectumt secutd per errorem 
solutiune, condictioni locus erit. Dioclesiau and Maximilian 


gave their authority to the opposite view maintained by Cujas 
and others, in regard to a payment under an error of law, ac- 
cording to which]iuoney so’paia could not be reclaimed. Pothier 
also followed that view. Vinnius, Huber and D’Aguesseau, 
however, took the earlier view, and relying on the Homan 


maxim juris error in damnis amittendw rei ftuv non meet, said, 
who will support Diocletian and Maximilian ; the jurists and 
the spirit of equity itself, exclaiming, on the other side, “ that 
an error in the law shall not injure those who are seeking 
their own, or which is the same thing, shall not injure any 
person in regard to the incurring a loss.”^ 


Cujas contended that the object of a person who reclaimed 
what he had paid was to regain what he had lost, not to 
avoid losing what belonged to him, that his solicitude then 
related to gain and not to loss ; and that a person mistaking 
the law was assisted so far as that he should not lose, not so 
far as that he should be relieved from having lost. As 
explained above, D’Aguesseau pointed out that the recovery 
in such cases was allowed not because of any continued proprie- 
tary right of the giver in the money paid ; as, if so, there 
could be no recovery even when the payment was under a 
mistake of fact. In referring to the distinction of Cujas, 
D’Aguesseau said that it came to this, “ that if the error of law 
appear before the payment, there is a right of retention, so 
that the error shall not hurt ; but if the payment is complete, 
if the loss has happened, if the object of a person mistaking 
the law, is nob that he may keep what is his own, but that 
he may recover that which is now become another’s, then 
he comes too late, as he can only complain of having been 
deceived and circumvented l)y himself.”® 


The entire argument has been answered at length by 
D’Aguesseau, who says : “ Although it may with some 
degree of subtil ty be said, that a person seeking to recover 
what he has lost, is catching at a gain, yet in truth he 
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only desires to repair an Injury which he suffers; he sues 
that he may not continue to suffer a loss, not that he may 
acquire a f^ain {jie pprdiderif^ non vt lucretur). But what 
is the difference, if you merely attend to natural equity, 
between a loss which is future and one which is past; so 
that a person who is repairing a loss already passed, shall 
be said to acquire a gain, and one who wards off a loss 
that has not arrived, shall only be said to avoid a loss? 
Neither of them acquires anything, neither of them is made 
any richer ; the one endeavours not to lose, the other to 
be relieved from having lost ; the one, whilst the loss is still 
impending, keeps what he was about to have lost,^^ the other 
recovers what he has already lost without a cause. 


Ill at money paid under a mistake of law can be recovered 
back, where there was no moral or honorable obligation to pay 
the same, is not altogether without authorit}" in the English 
law also. Tn v. the leading authority in 

favor of the view that a person entitled bx (vquo et hono to 
recover, may recover : Lord l\f:insfield said : If the defendant 
be under an obligation, from the ties of natural justice, to re- 
fund, the law implies a debt, and gives this action (indebitCLtus 
a^^sumpsit) founded in the equity of the plaintiffs case, as it it 
were upon a contract.” But the existence of any right in that 
person will prevent the creation of any obligation to refund 

And the principle of that decision thongli ^ sometimes dis- 
approved, has been often followed in rases in which the payment 
was made under a mistake of law. Thus, in Northrop v. 
Gravcf^^^ the court approved of the rule laid down in that 
case, and said : We do not decide tliat money paid by a 
mere mistake in point of law, can be recovered back ; as if it 
had been paid by an infant, by a fo7no covert^ or by a person 
after the statute of limitations Ims barred an action, or w’hen 
any other merely legal defence existed against a claim for the 
money so paid, and ^wdiicli might be honestly retained. ^ But 
Ave mean distinctly to assert th.at, Avhen money is paid by 
one under a iriistake of his rights and his duty, and Avliich he 
was under n<>^]egal or moral obligation to pay? R^d which the 

(m In -Dacrr.^'f Oibbs, ,T., HaiM: ‘*1 think, on rnnciplc, that money which 

is paid to a man T\»>'€laims it as his nVht, with a knowledKC of all the hwts cannot be 
rccovcrftl back” : that the weight of authorities w.as 

that the dirtrr. tlW Went biwond it, wero not siipi)orh^l or call^l for.by the facts of the 
cases. As obseTV( ^ Mansfield, 0. J., however, there was nothing contrary to equum et 

honum in the pay in that case. 


• 2 Burr., IK 
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reci])ieiit lias no right iu good coiiscieuoe to retsiiii, it jnay 
be I’ecovored bach, in an action of hiddntatuit asmm'pnt^ 
whether such mistake be one of fai^t or of law ; and this we 
insist may 1)6 done, both upon the ])rinciple of Christian 
morals and the common law.” 

In Culhreath v. Culhreath^ Nishet, J., in delivering the 
opinion of the court, said : When money is paid to another, 
under a mistake as to the payor’s legal oblig.ition to pay. and 
the payee’s legal right to receix e it, and there is no considera- 
tion, moral, or hoiujrarv, or benevolent, betxveen the ])arties, 
by the ties of natural justice, the payor’s right to recover 
it back is ])erfect, and the ])ayee’s obligation to refund is 
also perfect — it becomes a debt. It is a case fully within the 
range of the ex o-qm et hono rule. This is that case. 
It falls xvithin none of the exceptions mentioned by Lord 
Mansfield. It was not paid as a debt due in honor or 
honesty, as in case of a debt barred by statute — it is not 
paid as a donation — it was not paid as a debt contracted in 
violation of public law ; for example, money fairly lost at 
play. In all such cases it is comscientious for the defendant 
to keep it. In this case there is no right, or equity, or 
conscience upon which the defendant can plant himself.” 
The court admitted, however, that “a recovery cannot be had 

H I 

unless it is proven that the plaintiff acted upon a mistake of 
the law and that the action for recovery is not main- 
tainable where money is paid through mere ignorance of the 
law, or in fulfilment of a moral obligation, or on a contract 
against public law, or on any acamunt which will make it 
consistent with equity and good conscience for the defendant 
to retain it.” The difference between a mistake and an 
ignorance is not generally admitted, but there appears to be 
no doubt that recovery is not allowed in the other cases 
referred to by the court. Recovery is not allowed, where 
payment is made to a person on account of a claim of right 
by him but against which there was a valid legal defence, of 
which the party making the payment xvas unaware at the time. 
Similarly in Bai/ v. Jiaid- of Kmfuchy,^^ it xvts held that 
where money was paid under a clear and palpable 
mistake of either laxv or fact, essentially bearing upon and 
affecting the contract, without cause or consideration, and 
which in law, honor or conscience was not due and payable, 
it might be recovered back. 


» 7 Ga., 64. 
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Anotlier distinction has recently" been made as to tlie 
right of recovery in cases in vvliich tlic mistaken pajnnent was 
made not in pursuance of an agreeenient, Imt without considera- 
tion and as of free gift. Thus it has l)e,en lield in Pio/cs/ay v. 
Sta7Tf^^ tliat one who delivers a (vhristmas gift in tlic sliape 
ofa che(jne to an emj)Ioyee, according to liabit formed of ])revions 
years, tliongli by mistake, and in forgetfulness of the fact that 
the employee's salary had been raised, and the aiuonnt of the 
che(jue is charged to the employer’s account a few days latter 
without notice to him of that fact for some months, the donor 
cannot avoid the gift on the ground of mistake. Gray, J., in 
delivering the opinion of tlio court, said : This is not like the 
case where parties come to some agreement, in the belief that 
a certain state of lacts exists, and money is paid by the one to 
the other in consequence tluu'oof, and it subsequently appofirs 
that there was a mistake with regard to the facts. Money 
when so paid is deemed to have been received by the one to 
whom it is paid to tlu^ use of the one ]>aying it. The miitnal 
oiTor, which affected the agreement between the parties, 
ro(|nires that they should be remitted to their original rights. 
In such a case, in equity and in justice, the money does not 

belong to the party receiving it A gift, however, 

rcMpiires no consideration and depends n])on no agn^ement, 
but upon tlu^ voluntary act of the donor only, and is accom- 
plislied by a delivery of the subject of the gift. It would bo 
a very harsli rule to lay down, tlnit a party, receiving a gift 
under the circumstances of the present case might incur, an 
unknown and nnsuspcctod obligation, if required to return 
the fund.” 

(!i. The same rules apply to a transfer of a right to pos- 
session or of a riglitfnl [)ossession — a 
possession lawful and valid against 


Effect of mistHke on 


transfer of 
possession. 




all persons including even fhe person 
previously entitled to and making a 
transfer of it. Consent of tlie parties is as (‘ssential to a 
transfer of such possessh^n as to a transfer of the right of 
ownership; and the existem^c and non-existence of consent 
will, in such a case, have the same eflect as in the case 
of a sale or conveyance. A mistake, if such as to prevent 
a eoiKuiiTence of wills in the case of these latter, will 
prevent the same in case of the former also, and thus 
avoid the transfer of rightful possession as that of ownership. 
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Nop is it material whether the mistake is in regard to the 
nature of the transaction leading to the transfer, or in regard 
to the transferee or the object transferred. 

So far is the rule canried, that, even a transfer of ownership 
in a thing by its delivery, when unsuccessful, does not effect 
a transfer of the right of possession of that thing, because, in 
such a case, there is no consent to the transfer of possession 
otherwise than as incident to property. The transfer ojjerates 
as a transfer of all the interest which the parties contemplate 
and consent to, or of no interest at all. In cases, in which 
property cannot pass by a transfer, there is no reason why 
that transfer should pass possession, which is a part and 
symbol of projterty, when neither ]>arty intended to divorce 
possession from ])r()perty. Similarly. Mr. Wright observes 
that, if a soverei<rn “ was handed to him bv some one else 
who irave him six sovereigns hv mistake for five, or the 
sovereign by mistake for a shilling, or who gave him the 
sovereign mistaking him for another ])erson, then inasmuch 
as an essential elen.ent of eiiange of ])Ossession by delivery — 
namely consent to the cliangc of possession- is wanting by 
reason of the mistake, the rcee]»tion of the possession bv a 
voluntary act is in law a taking and is trespassory, though 
innocent at first. ” 

G3. Sir Frederick Pollock, speaking of the cases of such 

. mistake, savs, tliat. the receiver ‘‘ ac- 

distinctfrom possessioa. » possession which IS provisionally 

excusable, and becomes either rigiitlul or 
merely trespassory according to the intent with which lie 
acts on discovering the truth .... The possession, being 
without consent, is of a trespassin y natiiie, but is ecccusable so 
long as it is exercised in good faith.” So also Gibson, J., in 
Bey. v. //«/<//’,“ said : [’ntil discovery, the relation of the taker 

to tlie chattel, which he holds without consciousness of its iden- 
tity, is, against the owner, custody or detention only. So far as 
he has acted under the nii>take, he is protected. This protec- 
tion extends to his custody of the chaMel and to his conduct in 
parting with the chattel if lie has done so. The delivery under 
mutual mistake ot identity does not work an estoppel in the 
sense that the jnoperty must be taken to pass, liut the 
taker is excused in respect of everything attributable to the 
mistake for which the owner is responsible. While the chattel 
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remains in the taker’s hands he is under a duty to give it 
up on demand. His detention of the chattel till discovery 
is lawful ; but it is not necessary for his protection that such 
physical detention should be enlarged into possession, though, 
if he had parted with the chattel in ignorance, he would be 
protected even as to the property, notwithstanding that by 
reason of the non-existence of contract, the property had not 
passed to him. It appears to me that the lawfulness of the 
detention while the mistake as to identity continues does not 
draw with it as a consequence that upon discovery the taker 
can lawfully turn detention into possession and appropriate 
the chattel.” 


Whatever may be said as to the (lualification about the exer- 
cise of the possession in good faith, and the inability of the 
taker even on the discovery of the chattel to turn the so-called 
detention into possession and to appropriate the chattel, the de- 
tention, thus acquired, sc long as it lasts, and is not interfered 
with by the person giving the same, is, fi-om the time of the 
discovery, a lull legal j)osscssion. Such legal possession is, 
however, esseiitially distinct from I'ightfiil possession or right 
to ])ossessiou for the transfer of which consent is necessary. 
In contrast to the right of possessing, or as it is sometimes 
called y«s iJosfiidcndi, legal possession is held to involve a right 
of possession, jus 'possessioiiis. For the transfer of this mex*e 
legal possession, which is the possession for purposes of law, 
no act or will of the p<issessor is necessary. Its transfer 
depends entirely on the act and will of the transferee. It may 
he taken hy a person not t>nly xvithout the knowledge or 
consent of the party having it, hut even against his w'ill. A 
thief or rohUer is (piite as much in possession of a watch as the 
person from whom he stole or robbed it, anti that from the 
moment when he actpiired actual jtovver o\ er it, and determined to 
exercise that itower for his own sake. 'I'aking even the strictest 
A'iew of possession, his corpus and animus alone are sufficient 
for full pttssessiou vvhich receives recognition, tind even ]»rotcc- 
tion, from law. Thus, in case of a plxysical loss of it, Homan 
pnetors allowed their ijiterdicts, and modern judges alst) would 
allow its recovery, sit least, in case of immovable projterty', 
without itegard to the title or ownership. Sucli possession 
forms the basis of usucapio and prescri))tion, and even, in case 
of movable property, its loss may put an end to the vendor’s 
lien or right of stoppage in transitu. A person having 
such possession over a thing may, for the prevention or 
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compensation of all injury to it* take in his own name all 
civil and criminal proceedings which the law allows to an 
owner. Even the owner himself may commit theft of a thing 
from the person in possession. This is possession in the eye 
of tlie law, and it would be strange if it were not. 

(>4. Legal jmssession may be transferrred not only without 

any act or will of the [jerstni having it, but 

Possession may lie also by delivery’ from him. Mere delivery, 
transferred by mere phy- -i, / ^ 1 e -j. , 

Will, liowever, effect a transfer of it only 

MLai ^ j 1 • 1 j 11 1 • 

m Its physical aspect, generally’ desig- 
nated as detention or custody. A mere physical act of deli- 
very can transfer the physical control of what is delivered, 
and for such act no intention or other mental condition is 
necessary. The contrary is often advanci'd. Thus Lord 
Coleindge in Reg. v. Aehice/Ij^^ observed: ‘‘It seems to me 
very plain that delivery and receipt arc acts into which 
mental intention enters, and that there is not in law any more 
tlian in sense a delivery and receipt, unless the giver and 
receiver intend to give and to receive resjiectively what is 
resj.iectively given and received. It is intelligent delivery, 
as [ think, which the law speaks of, not a mere physical a<*t 
from which intelligence and even consciousness are absent. I 
ho])e it is not laying down anything too broad or loose, if I 
say that all acts, to <‘arry legal consequences must be acts of 
the mind : and to hold the contmrv, to hold that a man did 
wliat ill sense and reason lie certainly did not, that a man did 
in law what he did not know he was doing and did not intend 
to do — to hold this is to expose the law to very just Imt wholly 
unnecessary ridicule and scorn.” And the observation was 
cited with approval by several dudges in Reg. v. //e/nV, in 
which (jribson further observed'^ that “a delivery by a man 
in delirium or asleep, or hypnotised, would lie void because 
uiiaccompanieil by intelligent volition.” Tliis may lie so in 
regard to the transfer of the right of jKissession in the thing 
deliverer! ; but intelligence anrl consciousness have no effect 
ill the transfer of mere jiossession. No delivery, howsoever 
intelligent, can transfer possession, as ajiarfc from defentioii. 
The animus, a union of which with detention, is necessary to 
eraistitute possession, is a state of mind exclusively of the 
transferee. 

With detention transferred, it is the animus of the transferee 
alone that is important, and that can make him possessor. 


1C Q. B. 1)., 824. 
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For this animus, knowledge and consciousness of the thing of 
which the possession is transferred are necessary, but only on 
the part of the transferee. Until he is conscious of the thing, 
and elects to exercise his power of control over it for his own 
sake, he will not have acquired possession over that thing. 
As observed by Cave, J., in Ueg. v. Ashcell, “ a roan has not j>os- 
session of that of the existence of which he is unaware ; and 
if a chattel has, without his knowledge, been placed in his 
custody, his rights and liabilities, as a possessor of that 
chattel, do not arise until he is aware of the existence of the 
chattel, and has assented to the possession of it. In Cart- 
icright V. Green, and in Merry v. Green, ^ the hidden 
contents of the drawer were rightly held not to have been in 
the possession of the receiver of the bureau till they came to 
his notice, though, from the moment of the receipt of the 
bureau, they were in his custody. 

The intellectual element constituting animus does not 
consist or admit, of delivery, and it is immaterial for the 
transfer of the possession, whether the transferor retains it 
after the transfer or not. It is not even necessary that the 
transferor should, at the time of the delivery, or at any 
other time, not have a will, or have a will not to exercise his 
power of control for his own sake. If he had this will before 
the transfer of the physical control, there would be an- 
abandonment of possession on his part, without a transfer of 
it to the person to whom that control has been transferred. 
If he should have this will subsequent to the transfer of the 
physical control, it would be entirely immaterial unless 
acquiesced in by the transferee. 

The contj'ary has sometimes been maintained. Thus, in 
The Queen, v. Ilehir, Holmes, J., drew an argument in favor 
of the opposite view from the fact that the giving over of a 
thing to a vvife or a servant does not place the recipient 
necessarily in possession of that thing.*^ He thus said : “ A 
servant who, after having received without any guilty inten- 
tion a chattel from his master to be employed in the service, 
or dealt with according to the directions, of the latter, 
fraudulently converts it to his own use is undoubtedly a 
trespasser and thief at common law. Once this is admitted, 
it follows as a necessary inference that to constitute such a 
giving of possession as excludes from the taking the possibility 
of trespass and larceny, something more is required than mere 
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manual or physical delivery. I cannot conceive in what this 
‘something more ’ consists, if it be not the mental intention 
that accompanies the outward act.” This argument is clearly 
untenable, however. In the case supposed, the possession of 
a servant falls short of legal possession, because he has not 
simply received the chattel, but received it “ to be employed 
in the service, or dealt with according to the directions of the 
master.” There is, in such a case, not a mere physical delivery, 
which is suflBoient, when supplemented with the necessary 
animus, for the transfer of legal possession ; but a delivery 
actually coupled with an animus on the part of the receiver 
to exercise the control over the property for another person. 
A possession such as excludes from the taking the possibility 
of trespass and larceny will be not possession but rightful 
possession, and any argument from the requirements of such 
a possession as to those of a legal possession can 
hardly be right. The " something more required” to turn 
the servant’s detention into his possession consists, indeed, 
in a mental intention, but not in the mental intention of the 
master that must accompany “ the outward act,” but in the 
mental intention of .the transferee, which he may have, at any 
time after “the outward act,” to exercise the physical control 
transferred to him by that act, for his own sake, in the 
substitution of an animus to exercise the control over the chattel 
for oneself instead of that for one’s master. 

65. A mistake as to the object delivered, cannot affect the 

Mistake has no effect character of the delivery, and, there- 
on transfer of naere fore, the transfer of the possession of 
possession. that object. Whatever the character of 

the mistake, the possession is transferred all the kame. Sir 
Frederick Pollock broadly observes “ that, where an act is 
done under a mistake, the mistake will not prevent the act 
from having any effect, which it can have by itself, and which 
it is intended to have by the party doing it. As an 
illustration of the proposition, he adds that, if A gives money 
to B as a gift, and B takes it as a loan, B does not thereby 
become A’s debtor, though the money is not the less effectually 
delivered to B. In support of this view, reference may be made 
to the circumstance that, when a sovereign is given by mistake 
for a shilling, the giver cannot claim the return of the sovereign, 
and can recover only the difference, the nineteen shillings 
paid in excess. 


** FoU. Con., 448. 
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In The Queen, v. Hehir^ “ one Leech gave to the accused 
Hehir, along with another note and cash, a £10 note by 
mistake for £1 note, and Palles, 0. B., referring to the effect 
of the subsequent discovery of mistake by Hehir, said: ‘'I 
cannot see any difference between the case here and that of 
a mistake in counting notes, and of a person receiving nine 
more £1 notes than he or the giver intended. It is quite 
plain that in the latter case the obligation of the receiver 
would have been to return nine only of the notes, and I cannot 
believe that there was any greater obligation upon the 
prisoner in the present case. For instance, had he offered to 
return the £10 note upon payment . to him of £1, and had 
Leech refused him that £1, 1 believe that he might lawfully 
have retained the £10, at least until he had a reasonable 
opportunity of changing it, and I further hold that if, under 
those circumstances, he had changed the note and tendered 
£9 to Leech, he would have been under no liability, civil or 
criminal. But if this is so, he must have had the lawful 
possession antecedent to the discovery of the mistake ; and 
whatever effect discovery may have upon his future acts, it 
cannot, as it appears to me, change the character of his 
antecedent possession, and, by relation back, render that ante- 
cedent possession, which at one time was his, the possession 
of Leech.” 

It was contended in this case, that there could be no transfer 
of the possession of the note, as there would, in such a case, 
be no intention to transfer the note given. Apart from the 
non-necessity of an intention for the transference of possession, 
it is not correct to deny the existence of the intention in such 
cases. Thu§ Johnson, J., in his judgment in the case, said : 
“ If Leech did uot intend to give Hehir possession of the two 
particular bank notes, which he placed in his hand, what did 
he intend to give him ? Admittedly, and by an * intelligent’ act 
of his own mind, he intended to give Hehir the possession of and 
also the property in one of the two particular notes : what 
different intention (does it in any way appear) had he then 
and there as to the other of these two particular notes, both 
of which, by the same act, at the same instant of time, he 
gave and intended to give into Hehir’s hand ?” So also 
Andrews, J., in delivering his judgment, said : “ If he had 
known it was a £10 note, doubtless he would not have given 
it, but, in my opinion, that only shows that his intention 
arose from a mistake ; it does not show that the intention did 
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not exist. The existence of the intention cannot be got rid of 
by saying, however truly, that it would not liave existed if he 
had known what at the time he did not know, that it was 
a i^lO note. He in fact openly and visibly handed the actual 
note in question to the prisoner, knowing that he was handing 
it to him, and the prisoner in fact took it knowing that he 
w'as taking it. In neither case can the fact and knowledge 
which existed be annihilated by the ab.sence of another fact, 
riz.t the knowledge that it was a i£10 note or by the 
mistaken belief that it was a £l note.” 


A similar argument in Tteij. v. Middleton,'^* as to the absence 
of intention for the ti*ansferring of a certain amount of money, 
was met in a similar Avay by Bramwell, B. It was cf>n- 
tended in the case that then; was no intent to part with the 
property because the post-office clerk never intended to gi\e 
to Middleton Avhat did not Ixilong to him, and the learned 
Baron said : “ A fallacy is involved in this Avay of stating the 
matter. No doubt the clerk did not intend to do an act of 
the sort described and give to Middleton what did not belong 
to him, yet he intended to do the act he did. What he did 
he did not do inA^oluntarily nor accidentally, baton ])urpose. . . 
If the reasoning as to not intending to give this money is 
correct, then, as it is certain that the post-office clerk di(l not 
intend to give Middleton lO.'.-., it I'oIIoavs that he intended to give 
him nothing. That cannot he. In truth, he intended to give 
him what he gave, because he made the mistake.” 


Almost every case in support of the theoiy that a mistake 
as to a thing prevents the transfer of its ownership is in favor 
of the view that it does not prevent the transfer of its 
possession. In Re</ v. Tlehir, Pa lies, C. B., pointed out that 
the case Reg v. Middletou, was “ a distinct authority tliat 
a mistake in the subject-matter of a gift or bailment, sufficient 
to prevent the passing of the property in the subject- 
matter, does not necessarily prevent the pos.session passing 
where there has been a manual delivery.” And in support of 
this, he relied on the passage in the judgment of the seven 
Judges likening the case to the delivery of a sovereign by 
mistake for a sliilling, as to whicli he observed that, even if it 
were no more than a more dictum, unnecessary to the deci- 
sio ! ot the case, it would, by reason of the number and 
position of the Judges who expressed it, be of the very highest 
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authority, but that it was more than that, and appeared to 
involve “ the' very ratio decidendi upon which, in that case, the 
conviction was sustained, Tliere were two questions there, 

(1), whether the property in the sovereign passed to the 
prisoner: (2), the wholly independent question — equally 
important upon the matter involved — if not, did its posses- 
sion, as distinct from the property therein, pass? The 
decision involved the affirmance of two distinct propositions 
of law, each material to the decision; 1, that the property 
did not pass ; but 2, that the possession did pass ; because 
it is admitted that it is upon this assumption only that the 
question whether the acceptance of the coin by the cabman 
could depend upon the existence of the animus furandi at 
the time he took the coin.”^® 


The contrary has sometimes been maintained, but evidently 
on account of a confusion between possession and rightful 
])ossession. Thus Sir Frederick Pollock, speaking of a case 
in which the giver intends to pass possession for a limited 
purpose, says, “ If the receiver, knowing the giver’s real 
intention, intends to obtain the thing in order to convert it to 


his own use, there is no real consent and no transfer of 


rightful possession. The intent with which the receiver 
apprehends the thing is repugnant to that with which the 
giver puts it in his power ; he therefore takes as a trespasser, 
and may be a thief. As in every case of taking by trespass 
(de bonis u’^portatis') \iQ (ici.[u\Ye!i possession in law, though a 
wrongful possession, as distinguished from bare physical 
detention or custody.”®’ It was on account of the forgetfulness 
of the distinction between the two, that Gibson, J., .in Reg. v. 
//ifi/nV, observed that, as a general rule, legal possession imported 
knowledge and consent, and enunciated tlie following proposi- 
tions as correct: — “ (1) Where delivery takes place under such 
common error as displaces contract, then, as between owner and 
taker, the owner cannot be deemed to be dispossessed or the 
taker possessed, until discovery and election by the latter, the 
intermediate i-elation of the taker to the chattel, as against the 
owner, being excusable detention only. (2) Where delivery takes 
place in intended performance of a supposed contract to transfer 
property, if, by reason of common error and absence of mutual 
assent the property does not pass, the owner’s possession, which 
neither party intended to deal with as detached from property, 
is not lawfully divested as between the owner and the taker. 
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The owner’s consent, necessary to legalise possession on trans- 
fer, must be an intelligent consent to the transfer of the 
particular chattel to the particular jierson.” ” These propositions 
are correct as regards rightful possession, but have no application 
in regard to the transfer of mere physical possession. 

The confusion between the two is, however, general. In this 
very case of Beg. v. HeJiir, Andrews, J., took a different view of 
the guilt of the accused, and considered that even a mistake of the 
denomination or value of a currency note was not a mistake of 
substance ; but so far as the question of possession is concerned 
he also appears to have shared in that confusion, and to have 
entertained the notion that rightful possession is the only 
possession in the eye of the law. He thus said that he could 
not at all agree “ that if a man takes into his possession without 
reservation a chattel openly handed to him, the (quality and 
value of w'hich he does not know, and believes to be diftereut 
from what they really are, his possession can in any rational 
sense be said to commence only when at some subse<juent time 
to which no limit is assigned, he becomes aware of its quality 
and value. In the interval the taker is knowingly in posses- 
sion of the chattel in fact, and why, if he received it innocentl}' 
from the owner, is not that a lawful possession ? UiK^uestion- 
ably it is not an unlawful possession, and therefore it must 
come to this tliat, though he received it unconditionally and had 
retained it in his sole custody in the interval he was not in 
possession of it at all.” “ 

66. Reference has been made in S. 22 to the incapacity to 

consent arising from the incompetency to 

Subjective incapacity understand the act consented t(j. Refer- 
to contract. ence is not made generally in the latv of 

contracts to such incom|)etency as a 
necessary condition of consent, but this may be, because the 
law of contracts usually discusses only the vices or rather the 
vitiating causes of consent, which invalidate consent, and not 
the conditions of the existence of consent, without which there 
can be no consent. Incompetence to consent, whether arising 
from infancy, insanity or inebriety, does not invalidate consent, 
but interferes wdth its existence, and is, therefore, not discussed 
in the law of contracts. There are cases, however, in which 
there may be no natural incapacity to understand an act and 
therefore to consent to it, but a juridical incapacity legal or 
judicial, to give consent. 

(1895) 2 I. B., 731. I (189S) 2 1. B. 748. 
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The German Civil Code*® thus enacts, Die WillenserhVdrung 
eines Geschaftsunfdhigen ist nichtig. Nichtiq ist auch eine 
Willenserkldrung, die im Zustande der Bewusstlosigheit oder 
vorubergehender Storung der Geistesthdtigkeit abgegeben wird.^”^ 
And Geschuftsunfahig is said to be : — 

1. Wer nicht das siebente Lebe^isiahr vollendet hat ; 

2. Wer sich in einem die freie Willenshestimmung aus- 

scMiessenden Zustande kranhhafter Storung der Geistes- 
thdtigkeit hefindety sofern nicht der Zustand seiner NcUur 

nach ein vorubergehender ist ; 

• 3. Wer icegen Geisteskrankheit entmundigt ist. 

The Spanish Civil Code lays down that unemancipated 
minors, idiots, lunatics, and the deaf and dumb persons who 
cannot write, and in certain cases provided for by law, married 
women are not competent to give consent. According to the 
letter of the Code consent given by such persons will not 
be consent, but correctly speaking, the incompetency to consent 
in these cases should not affect the existence of consent but 
only its validity, and thus like coei’cion or fraud constitute only 
a vice of it. 

In most Codes, this j uridical incapacity is deemed to have no 
concern with and to be independent of consent, and is referred 
directly to the contract resulting from it. The incapacity is 
spoken of, not. as of giving consent but of making a contract. 
The contract made by persons under such incapacity is held 
to be void <.)r voidable, not because of the non-existence or 
non-adequacy of their consent, but because they have been 
expressly declared by law to be incapable of making a contract. 
This incapacity is held to arise from various circumstances, 
which are not the same in any two countries, and due not only 
to immaturity or unsoundness of intellect, but to political, 
social, and even professional status of one or both of the parties 
to a contract. On grounds of public policy, law requires in 
persons binding themselves by a contract a higher degree of 
intelligence than that of understanding the nature of the act, 

(^) The declaration of will of one incapable of buruness is null. Null is alio a declara* 
tion of will given iti a condition of nnconBcioueness or temporary derangement of the 
activity of mind. 

(&) 1. Who has not completed his seventh year of life : 

2. Who is in a condition of diseased derangement of mental activity, excluding the 
free determination of the will, as far as the condition, acoording to its nature, b not 
temporary. 

8. Who on account of menial derangememt is placed under another’s control. 


8. 106. 


I so 8.1268. 
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and does not allow to their consent and agreement the bind- 
ing effect of a contract, unless they are able to understand not 
only tile act and its nature but also its effects and conse- 
quences on their interests. 

Not satisfied with the natural incompetency of consent, the 
law of contracts recognizes what may be called legtil minority 
and insanity as the most prominent forms of the contractual sub- 
jective incapacity. To avoid the difficulty of arriving at a deci- 
sion in each case in regard to the existence or non-existence of 
sufficient mental intelligence, and feeling certain that, as a general 
rule, persons become competent to form a rational opinion as 
to the effect of acts on their interests about the same age, the 
law of each country recognizes or fixes tliat age as the age of 
majority, after attaining to which they may be able to enter 
into contracts. The certainty thus attained is considered 
sufficient for all practical purposes. 

No such certainty can, however, be attained in regard to 
insanity. The Indian Law lays down a general criterion in 
regard to it, by providing that “ a person is said to be of sound 
mind for the purpose of making a contract if, at the time 
when he makes it, he is capable of understanding it and of 
forming a rational judgment as to its effect upon his interests.”*’ 
Most systems of law do not consider this criterion sufficiently 
definite and satisfectory, and require a more certain test of the 
incapacity; as, for instance, that of a formal interdict by a 
court, the interdict in such cases being not the cause of the 
incapacity, but a conclusive evidence of it until it is duly 
superseded. Any^ such test will, however, exclude intoxica- 
tion, which, while a person is deprived of reason on account of 
it, is generally deemed sufficient to avoid a contract. 

Various forms of the natural incompetence of a lighter sort 
are also recognized by law as personal disqualifications for 
entering into a contract, but they are too indefinite to lie 
determined by any general rule of law, and their recognition is 
made to depend on a declaration b_)’ the Executive as in 
India, or on a judicial order as in the case of the inahilitati 
in the Italian Law. I'hese causes of incapacity, both legal 
and judicial, are in the main, for the protection of individuals, 
and to be distinguished from those grounds of disqualification 
which are for the protection of the society. As instances of 
these latter, reference may be made to alienage or foreign 
nationality, to the married condition of a female, to the pro- 


S. is, Act IX of 1S7S. 
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fession of a barrister-at-law or physician, and to penal condem- 
nation, which all have been and still are recoenized in the 
English Law, to a greater or less extent, and aosolutely or 
subject to certain conditions. Competency of these persons to 
understand or consent to any act is never denied, and the 
disqualification to enter into contracts rests on considerations 
of an utterly different character. 

The effect of these two sorts of disqualification is not quite 
settled, but appears to be different. In the case of the latter, 
the contract entered into is generally held void. In the case 
of the former, as a general rule, only the person incompetent 
can take advantage of his incompetence, ana a contract entered 
into by him will not necessarily be void, but one that may be 
ratified or avoided by him on the cessation of the incompetence. 


The French Civil Code thus enacts : Les incapahles de contrac- 
tcr sont : — les mineurs ; — les interdits ; — les femmes mariees^ dam 
les cas e.vprimcs par la lot ; — et generalement tous ceu.v a qui la 
loi a Interdlt certains contrats^^ but that “ le mineur^ Vinterdit 
et la femme marUe ne peuvent attaquer^ pour cause d'incapacitet 
lews engagements, que dam les cas prwus par la loi. Les per- 
sonnes capables de s’engager ne peuvent opposer VincapacUe du 
mimur, de Vinterdit ou de. la femme mariei, avec qui elles ont 
contracte.^^ The Italian Ci>’il Code enacts the same, but 
specifies the inabilitafi as among the incompetent, and expressly 
adds that Viiicapacitd pero derivante da interdizione per causa 
di pen/I si pui> opporre da chiunque vi ha inferesse.^^^^ This last 
exception is enacted by the Louisiana Clivil Code also.*® 


It has been maintained in Italy that the Code has specified 
only cases of legal incaj)acity, as La conclusiom di un serio 
accordo giuridico con persona iticapace naturalmente h un caso tanto 


fuori del mondo, che il legislatore, il quale si occupa soltanto de eo 
ipiod plerumqne fit^ ha crednto msglio di non parlarne, ed ha 
pretermesso quasi come inutile ogni disposiziom in proposito. 
Notwithstantlingthe silence of the Legislature, natural incapacity 


(f) However, the incapacity derived from interdiction on account of penality can be 
opposed by any one who has interest in it, 

\g) The coiiclnsion of a serious juridical accord with a person naturally incapable ia a 
cast' so much outside the world that the legislator who occupies himself only with that 
which often hnppoiis has believed it to bo better not to talk of it, and has omitted all 
disposiiions couccruing It as useless. Since without the natural capacity of contracting 
there is no power of consenting, the absence of such capacity is always attended by the 
radical nullity of the contractual tie, or, to speak otherwise, is opposed to the existence 
of the obligation. 


I 3* S. S. 1106, 1107. 

1 « Art. 1796. 

«« IV Giorg. Teo. ObU., 6. 


8. 1124. 
S. 1126. 
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disqualifies a person from contracting. Poicki senza eapacitd 
naturale di eontrattare non vi ha potenza di consentire, il difetto 
di tale capadth va sempre eongiunto con la nullith raiicale del 
vincolo contrattualef o, come altrimenti si dice^ osta alia sussistenza 
della obbliguzione^ there being left to ad prindpii generali della 
edema la cura di governare Vincapadtd naturale : guella in- 
capadth che senza ministero di legge scritta, ma in virtii dei canoni 
immutabili e necsssarii della equita naturale, diriva dal difetto 
della potenza di consentire. 

Under the English common lair, contracts by infants, ” 
and insane and drunken ** persons were held only voidable and 
not void. In the case of the latter it appears now to be the 
rule, that the contract will not even be voidable, unless the 
insane person “ can prove further that the person with whom 
he contracted knew him to be so insane as not to be capable of 
understanding what he was about.'’ ** In regard to the 
contracts by an infant, distinctions have been made on the 
ground of thdr nature or their effect on the minor’s interests, 
a different rule being a})plied accojtiing as they were purely 
for his benefit or for necessaries, or to lus detriment and dis- 
advantage. The Common Law rule has been modified materi- 
ally by the Infants’ Uelief Act, 1874, ivhich provides as follows : 
“ All contracts whether by specialty or by siioj)le contract 
henceforth entered into by infants for the I’cpayracnt of money 
lent or to Ije lent, or for goods supplied or to be sup})lie<l 
(other than contracts for necessaries) and all accounts stated 
with infants, shall be absolutely void ; provided always that 
this enactment shall not invalidate any contract into which an 
infant may by any existing or future statute, or by the rules 
of common law or equity enter, except such as now by law 
are voidable. No action shall be brought whereby to charge 
any jierson upon any promise made after full age to pay any 
debt contracted during infancy, or upon any ratification made 
after full age of any promise or contract made during infancy, 
whether there sliall or shall not be any new consideration for 
such promise or ratification after full age.” 

The Indian Contract Act goes still further and enacts that an 
agreement may be a contract, only if made by the free consent 
of parties competent to contract and that no person shall be 

(r) To the general principlea of Bcience the care of goTorning natural iiicajiacity, 
whioh inoapaoitj without beiu!^ mioisterod to by written law, but iu virtue of immutable 
and neocsiary canons of natural equity arises from the defect of the power of consenting. 

»» Williams r. Moor, 11 M.& W., 265. Imperial Loan Co. v. Stone, (1892.) 

»» Mathews r. Baxter, 8 Exoh., 132. I Q. B. 601, 

S. 10, Act IX of 1872, 
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so competent unless he is of sound mind and of tlie of 

majoiily according to the law to which he is subject, and not 
disqualified from contracting by any such law. " It Im been 
held even under this Act on tne analogy pf the English law, 
that a contract entered into by a minor is not necessarily void, 
and may be enforced by him. “ The question of the exact 
eflect of incompetence of the parties on the contract does not 
depend in any way on the analogy of the vice of consent, and 
need not therefore be discussed in this treatise. 

67. In the law of torts, also, it is the free consent of a 

ts the harm caused to 
It does not appear to 
work on the law of 
is smd to be free ; but 
it is observed by Sir Frederick Pollock, that on general 
principles, it is too obvious to need dwelling upon, that the 
license obtained by fraud is of no effect. As an illustration 
of this principle, reference is often made to the case of 
Davies v. Marshall in wliich the action was for obstructing 
light from enteiing the ]ilain(ift‘’s house, for preventing the 
smoke from being carried off from the plaintiflTs chimneys, 
by raising buildings in the defendant’s land above the level 
of the plaintiff’s house, for depriving the plaintiff’s house of 
support by pulling down certain adjoining buildings of the 
defendant ; and the consent to the building which caused 
these injuries to the plaintitf’s house was held not to be a 
defence, on the gromrd that it had been given on account of 
false representations made by the defendant that these injuries 
would not result from the defendant’s act of building, &c. There 
apj)e.'irs, however, to be nothing in the court’s decision to supjwrt 
the view that consent obtained by fraud was treated as not being 
consent at all. In Johnson v. Girdtcood,** consent to a wrong 
induced by fraud, duress or conspiracy, was said to be no 
answer to an action upon the wrong by the party so consent- 
ing against the party who procured the consent. 

Mr. Tnnes in his work on the principles of the Law of Torts “ 
s})eak 3 of valid consent, and says that a person is not said 
to give valid consent to the conduct of another, as it affects 
him, when he is deceived as to the facts upon the statement 

*» s. 11, Act IX of 1872. 10 0. B. N. B., 697. 

** Banhi BUttsau Jada Nath, I. L« B« ** 28 N* Y. 8upp«, 061* 

XlOaU,662; & 11. 

Hanmantv. Jayarao, T. L. R. 

XIII. Bom., 50. 
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him being a wrong, 
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torts, when consent 
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of which his assent is based. The effect of force or threats on 
consent is not referred to at all, though it is said that cdhsent 
will not be valid even when it is unintelligent. ** It is evident 
that a consent not valid is not the less a consen^ ^d that fraud 
is not deemed to affect the existence as distinct from the 
adequacy of consent, because a consent to the doing of anything 
unlawful is also held to be invalid, and it is impossible to deny 
the existence of consent in that case. 

In a well considered article on consent in the Madras Law 
Journal, ” it is pointed out that “ while a want of real consent 
may in some cases notwithstanding an apparent consent have 
the effect of rendering an agreement void, such real w ant of 
consent will not render a person liable for a tort if he has been 
induced to act by an apparent consent of the other party and 
that “ the reason for this difference is to be found in the fact 
that while in the law of contracts consent is a source of right, 
it is a ground for exemption from liability in the law of torts, 
while the law may justly require stricter proof of real consent 
in the case of contracts it is satisfied with proof oven of apparent 
consent provided the party acting upon the consent has no 
reasonable cause for suspecting that the consent is only apparent.” 
There may be no objection to this proposition if the words real 
and apparent, as applied to consent, are taken to refer only to 
free and not free, to valid and invalid respectively, that is to 
denote merely the absence of some qualification necessary to 
render consent operative in the law of torts. There appears, 
however, to be no authority in support of that proposition, if 
those words are held to refer, as they appear to do, to the 
existence or non-existence of consent itself. 


from free consent 
criminal law. 


68. The question of the distinction between a consent and a 

free consent has great importance in the 
Conaent dwtinguished criminal law, and ms been most prolific 

of discussion there. I here are dicta in 

favor of the view that a consent not suffi- 
cient for the pur|K>ses of criminal law is not real consent. 
Thus inBe^. v. Wvodhurst, “ Lush, J., in summing up to the jurj' 
observed : “ Consent means consent of will, and if the child (just 
above 10 years of age) submitted under the influence of terror, or 
because sl^e felt herself in the power of the man,- her father, there 
was no real consent.” As observed in Astley v. Reynolds tlie 
rule volenti non fi injuria is applied only where the party had 


*• 8 . 10 . 
V. 


12 Oox. C. 0., 44S. 
** 2 Strange, ei5. 
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his freedom of exercising his will. In Eeg. v. Dee^ Lawson, 
J., said that “ to constitute consent there must be the free 
exercise of the will of a consdous agent ; and therdbre, if the 
connection be with an idiot incapable of ^ving consent, or 
with a woman in a state of unconsdousness, it is rape ; in like 
manner if the consent be extorted by duress or threats of 
violence it is no consent.” 

It appears, however, never to have been directly held that 
consent for its existence as such, requires ai^hing other than 
concurrence of wills. On the other Ixand, English jurists in 
some cases directly treat consent as a simple fact, holding that 
the consent even of a child to an act which will otherwise be 
an assault, prevents the act from being indictable. Thus actual 
consent is often contrasted with legal consent, and held to exist 
where legal consent could not be given. ^ Bramwell, B., in Reg. 
V. Middleton* observed that there was “ certainly a difference 
between the privy taking of property without the knowledge of 
the owner, or its forcible taking, and its taking with consent by 
means of a fraud. The latter, perhaps, may properly be made 
a crime ; but it is a different crime from the other taking.” The 
preamble to the statute 38 Hen. 8, c. 1, draws a distinction 
between goods taken by stealth, and goods “ delivered by the 
owner willingly, on being deceived by false tokens.” 

Sir James Stephen in his Digest of Criminal Law does not say 
that only a freely ^ven consent is consent, but merely that for 
the purpose of Articles 225-230 of the Digest, dealing with the 
effect of consent on bodily injuries, “ the word consent means a 
consent freely given by a rational and sober person so situated as 
to be able to form a rational opinion upon the matter to which he 
consents;” and that “ consent is said to be given freely when it 
is not procured by force, fraud, or tlireats of whatever nature.” * 
On the other hand, speaking of certain acts constituting an 
assault, he says that the acts must be ‘‘ without the consent of 
the person assaulted, or with such consent if it is obtained by 
fSraud.” * Similarly in speaking of abduction, he says: “ If the 
consent of the person from whose possession the girl is taken is 
obtained by fraud, the taking is deemed to be against the will of 
such person.” ‘ If consent obtained by firaud were considered 

S 0 15 Oox. 0 . C., 579. * 2 C. C. Bci., 64. 

^ Beg. Vt Bead| 1 Don. G. C., 881. ^ Art., 224. 

Eeg. r. Webb, 2 Car. & K., 933. ♦ Art,, 262. 

5 Art., 279. 
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by Stephen as no consent, there conld be no necessity or 
occasion for these provisions. 

In Whittaker v. StcUe, ® Orton, J., in delivering the opinion 
of the Supreme Court of Wisconsin, said : “ When the mind 
is. subjugated as well as the body, so tliat the poM'er of 
volition and the mental capadty to either consent or dissent 
is gone, then the act may be said to be * against the will,’ 
and so also it may be said to be ‘without consent.’ But 
when the mind is left free to exercise the will, and to con- 
sent or dissrait, then by consent responsibility for the act is in- 
curred. Where there is no such mental capacity, the quality of 
the act is indifferent ; there can be no consent or dissent, and 
consequently no responsibility. The physical ])ower may be 
overcome, and the utmost resistance be unavailing : yet the mind 
may remain free to approve or disapi>rove, consent or dissent.” 
Livingston’s Penal Code, after la}ing down that “ whoever 
enters a house secretly, or by force, or threats, or fraud, 
during the night, or in like manner enters a house by day, and 
conceals hi.nself therein until the night, with the intent in either 
case of committing a crime, is guilty of the crime of house- 
breaking,” provides that : “ the qualifications of secrecy, force, 
or fraud, as applied to the entry, in the descrijrtion of this 
offence, are intended to exclude every kind of entry but one 
made by the free consent of the occupant, or of one authorized 
to give such consent for him, fairly obtained and expressly or 
impliedly given.” ’’ 

This is evident chiefly from the treatment of the offence of 
rape. Thus the Criminal Code of Canada, the latest code jmssed 
after a long practical experience of several other codes, defines 
ra[}e ® as “ the act of a man having carnal knowledge of a 
woman Avithout her consent, or Avith consent which luis 
been extorted by threats or fear of bodily harm, or obtained 
by personating the Avoman’s husltand, or by false and fraudulent 
representations ns to the nature and (juality of the act.” The 
German Penal Code clearly distinguishes the offence of 
sexual intercourse with a Avoman Avlule she does not or cannot 
Cfmsent, from that when she does consent but on account of his 
fraud. The former is pnnisltable under s. 1 76, which proAndes 
the punishment of penal serAutude up to ten years for any per- 
son, who — 

(1) MitGewedt unziichtige Haniilungen an einer Frauens- 
person rornimmt oder dieselbe dur<'h Drohung mit g^en- 

50 Wi8., 51H. I 1 Arts. GU5, 006. i ■ S. 206. 
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wiirtiger Gefakr fur Letb oder Leben zur TMdung 
unzUmtiger Handlungen rwthigt oder ; 

(2) Eine in cinem ictUenlosen odtr beicmsthmn Zustande 
Itefindliche oder eine geisteslranke Frauensperson zum 
auseerefielicheh Beischlafe missbraucht. (g) 

On the other hand, connection .induced by fraud is punishable 
only when it falls within s. 179, which provides a nuiximum 
punishment of five years for 7cer eine Frauensperson zur 
Gestattung des Beischlafs dadurch verlsitet, dass er eine Trauung 
rorspi.egelt, oder einen anderen Irrthum in ikr erregt oder benutzt 
in tcdchem sie dm Beischlaf fiir einen ehelichm hielt. (Ji) 

The existence of consent as distinguished from free consent is 
apparent chiefly in cases in wluch consent is held to be a 
sufficient ground for mitigating the penalty of an offence, even 
though it would not be sufficient, as not being free and intelli- 
gent, to justify or excuse an act. Several cases of this sort are 
mention^ in sequel. 


Consent distinguished 
from free and intelligent 
consent in the Indian 
Penal Code. 


69. The Indian Legislature also has adopted the same 

view. The authors of the first draft of the 
Indian Penal Code, generally used the 
expressions ‘free’ and ‘intelligent’ as 
qualifications of consent, and defined them 
separately. T he expression ‘ free consent ’ 
was thus defined to mean “ consent given to a jwrty who has 
not obtained that consent by directly or indirectly putting the 
consenting party in fear of injury.”* The word intelligent 
Avas used by way of a subjective ([ualification, intelligent con- 
sent being defined to mean “ a consent given by a person Avho 
is not, from 3 muth, mental imbecility, derangement, intoxication 
or passion, unable to understand the nature and consequences 
(tf that to Avhich he gives his consent,” ’* The conceptions of 
fraud or mistake or of a knowledge of the latter by the other 
party were not referred to as a general qualification of 
consent ; though they were mentitmed in some of the special 
provisions relating to consent or its absence. H. Seton 


(//) (1) Commits by forco unchaBtc nets on a fomalo or compels euch person to 
■abmit to such unchaste acts by threats of immediate danger to life or limb, or 
(2) by cohabitation commits an abuse on a fomnle not married (to him] \rho is in a 
state of absence of volition or 6f unoonscionsnesH, or of unsound mind. 

(A) Who mislef ds a female to alfow cohabitation by pi'etending a marriage, or by 
creating or availing himself of any other error on hor part under which ehe oonaiders 
the cohabitation to be lawfVil. 


» s. so. 


I 
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questioned whether the word “ consent” did not ne<»8sarily 
import the capacity of the party giving it, thus implying that the 
definition was unnecessary. The Indian Commissioners in their 
first report (para. 92) observed that they did not think it was so, 
but at any rate it could do no harm. 6. Norton observed ” that it 
was arbitrary and inconsistent to attribute to * intelligent consent’ 
that consent “ which may have been ^ven under decepton.” 
The Commissioners did not, however, take that view, and 
said : “ Sir H. Seton, we conceive, would construe the word 
* consent,’ which he appears to consider sufiident by itself, to 
include consent given under deception, supposing the party to 
be capable of consenting at all, or able to understand the nature 
and consequences of that to w'hich he gives his consent ; ” 
but adding that they did “ not think it would be proper to 
consider a consent given under deception as not an intelligent 
consent.” 

The expressions free and intelligent were finally omitted, 
but apparently not on the ground that only a free and intelligent 
consent was consent, but mcause it was decided that no other 
consent should be recognized as such for the purpose of the 
Indian Penal Code. The Draft of 1856 first ado})ted the 
arrangement on which the present S. 90 is modelled, and 
in fact the very enactment of that section indicates that, as 
a general rule, apart from the positive dictates of the Code, a 
consent is real and complete, even though it is given on account 
of fear or by a lunatic. 

The definition of rape in the Indian Penal Code also bears 
out the same view, because S. 375 expressly enacts that sexual 
intercourse irith a woman is rape even if it is “ with her 
consent, when her consent has been obtained by putting her in 
fear of death or of hurt.” If consent obtained by such a fear 

•f 

were not consent, there could be no necessity for such an 
enactment, after it had been provided tliat sexual intercourse 
with a w’oman without her consent was rape. In regard to 
fraud, the same may be argued from the ])rovision as to the 
false personation of husband in the definition of rape, and from 
the provirions contained in S.S. 493 and 496 of the Indian 
Penal Code, which could not be required, if consent obtained 
ly fraud was not consent even, for the purposes of that 
definition. 


liKliRo Law CoromissionerB’ First Bepoi*t| para. 92. 
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which demonstrably doesnot answer to the will,” as observed 
by Salkowski in his Institutes of Roman Private Law,* “has 
in law just as little signification as a will that is not declared 
at all.” As “ the inward element of the dii'ection of will 
eludes examination, the legal result is already annexed by 
the provisions of law to the fact of the declaration, as the 
outward manifestation of the Avill; and that which is declared is 
regarded as having been actually intended, so long as no proof 
is afforded from external circumstances that free will directed 
to the substance, or to the legal result of the declaration, has 
been absent.”^ In 0*Bnenv. Gunnrd steamship Co.,* Knowlton, 
J., in delivering the opinion of the Supreme Court of Massa- 
chusetts said : *' If the plaintiff’s behaviour was such as to 
indicate consent on her part he was justified in his act, 
whatever her unexpressed feelings may have been. In 
determining whether she consented he could be guided only 
by her overt acts and the manifestations of her feelings.” 

The declaration of consent, though necessary for the legal 
operation of consent, is not identical with it and must be kof>t 
essentially distinct therefrom. It is not so much consent as 
the conscious permission, the absence of which, according to 
Stephen’s terminology, is necessary to constitute rai)e.^ In 
fact, like permission, there may be a declaration of consent even 
when there is no consent, as tnerc m.ay be consent, wliich is not 
declare<l. The distinction between the consent and its declaration 
is most marked, when the two are coerced or counselled by 
actual or threatened violence. When consent is thus coerced, 
there is no absence of consent, and the person consenting 
really makes his choice of the act he consents to, on a ftill recog- 
nition of the necessity of consenting to that act, though force 
or terror may have formed the motive of his choice. “ Quite 
real consent,” as observed by Sir Frederick Pollock, “may 
be brought alxsut by comimlsion or fraud.” • On the other 
hand, when the declaration is coerced, there is no consent 
corresponding to it, and if it can receive any legal effect, it may 
do so only by virtue of the principle of estopjsel. The declara- 
tion will be false, but the non-existence of consent will some- 
times not be practically material, as the ])erson making a 
declaration is generally estopped from denying its existence, at 
least as t^mnst persons who may have acted on the faith of 


• P. 94 (Whit. Eog. TraoK). 164 Ua»4 , lt7. 

* Silk. InsU Uom. L. 90 (Whit. Xng. pig. Cr. L., Art. 270, 

Srani). .Jar.ilSS, 
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that declaration/**^ Thus in Whittaker v. State<^^^ Orton, J., in 
delivering the opinion of the Supreme Court of Wisconsin, o])- 
served tluit the expression of consent may be compelled or 
coerced 1 >y threatened violence, and vet there l>e no consent of the 
mind.” Such ex])rcssio*n of consent has no legal effect at all, and 
should be carefully distinguished froin real consent forced bv 
f(‘ar of dc^ath or by duress, which is genuine^ consent, thougli 
legal effect may lx* denied to it by any ])articular law.^’ 

72. This expr<‘Ssion must jaimarily andiisually l)e by means 

of langiuigc*, signs or words calculated 
Consent niH>' he Itella posta to clearly cDiivc'y the notion 

‘ of the concurr(*uc.e of wills. In such a c.ase, 

Ll. is calUxI direct, and tlu* iams(‘nt directly ex|uvssed is desig- 
Jiated as exjn’ess. Consent may, hoAvever, also \h) expressiMl In 
means of signs or e\t(‘rual acts, / tjtial! ntm ,<o)io destinatl (^per 
Indole loro) a manifestare hi rolonfa. mn la mnnife><fano aeciden- 
tahnente^ perehe inconipatihlll eon rohoffd dirermy'' It is 
tiuis on the |»rincij)h‘ of contradiction that the efficjicy of tacit 
c'insent de])ends : si arffomenta il cttsiseosoj pe/rehh il 
starehhe in cunitradizione on sparisen V incot 

e di r<fnsens(f tacifit non si jmtrd jaa par! are}'* Tliis mcxle of 
exj)r(‘ssion is calk'd indirect, and the <*.onsent thus t*xpressed as 
implunl or tacit. 

'I'he signs and acts generally used in giving the ex])ressiou 
arc positive*, 'rhey may assume a negative h>rm also in 
the shape of silence, which is (»ften significant upon the 
<|uestion of a man’s intention. It is a general Siiying, 
that intentioji *• is manifested bv what he does, and bv Avhai. 
h(* says Avlien aohi" ; au<l stMiu^tliiies as sij^ficantly by what; 
h(‘ omits t<» do c»r to say.’’ ‘® 'I'liat silence may be ec|uivalcnt. in 
sojne eases to spet'cli is recofj^iized in the Indian Contract Act. 
The priimiple relatiiie^ to the inference of consent from silenqt* 

It is of such a fulM* oxpn‘8siou of oojisiMtt, that Mr, Jr., H|>eakR in hi'< 

Arfic’lt! on conaent iu the i/// /•//>/ /y/ hov Jtrrtnr ** ulien ho apeuks of n “ 8l.•elnill^f consent 
e.\iort.e<l by force or terror.'’ iu wbieh •* ilie body is foiuod to act without u iimiI iij^rec^ 
iiieut of the ii»ind.** The MtidruM Imh' JoHntal in its review of that article evidently 
I tikes this observation to i«fer to consi'iit itself, when obscTVin^ that even Mr. Beale 
admits that ** eunsont extortiHl by force or terror i ■ no rital consent,*’ it goes on to nr|nie 
that eniiseut given under a fundamental error must n fortiori not be real eonM^ut. 

Which are not destim^ acconling to their iiatui'e to manifest the wUl, but manifest 
it accidentally bt'oause of their inconif»atibility with a different will. 

(/) Consent is inferred, bi'oause dissent would Ik* in ountni^ctum with the foots. 

(//) lleinove the itieompatlbilitv, and you will not b.* able to talk any more of conaeiit. 


“ VlIJ., 381. 

>0 V. 111. 

80 Wis., 618. 
m. Russ. Cr.. ‘J23. 

III. Uiorg. Teo, Obhl., 151, 


'* III, Giorg. Teo. Obbl., 190. 

III. Uiorg. Teo. Obbl., 193. 

De Bonnovbl r. Do Bonne val, 
Curt., srs. 

^7 Aet IX of 1873, S. 
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is of a most general application. The AraHan prophet 
observing that a virgin must be consulted in everything which 
concerns herself, said; “ if she is silent, it signifies assent 
and Mahomedan jurists qf all the schools hold that smiling, 
laughing, or remaining silent must be construed to imply 
consent. This is, no ^oubt, partly as her assent is rather 
to be presumed in cases in which mtxlesty must be a bar to an 
express declaration by her of her wish, but the operation of the 
saying is not restricted to the case of marriage, and extends 
also to other contracts between adults. Thus, Najira-al-Misri, 
author of the AshahcJt-van-uazair, enumerates thirty-seven 
cases in which silence is held efjuivalent to consent, and his 
renowned commentator Hamavi adds eighteen others to the list, 

Qui facet mn ntique fafetnr, was a maxim of the Roman 
Law. The canonical law, (»n the other hand, said : </iii facet 
consentive vldefur. Later jurists also are. divided betw<;en the 
two opinions, some holding that de infenfio consensnni non 
inferente^ while others go so far as to maintain that il sHoizio 
pofes.ie equirahre a It is argued that il slienzn* 

of re sempve una prova notjatira at equivocd^ but as 
observed oy Giorgio Giorgi in his work on the Theory of 
Obligations, this is an error, it j<ileo:lo volontario^ oifpi come 
aoticamente^ ikhi e equiroeOf quando ma accompannafo dalV 
ohhligo di rendere niaoifesfo il diSf<enfio» The correct 
doctrine of the modem law, however, is qu! facet ^ qaam loqvi 
poituit € dehuii^ consentive videtur. The word potuit is used to 
indicate that if the silenc3 is not voluntary, but forced, it will 
be absurd to treat it as an act of will, and therefore to draw 
any inference from it as to the intention or consent of the person 
keeping silence. "Die word dehnit^ on the other hand, denotes 
that if there is n<i obligation t > s])eak, the silence will not 
be incoinpatible with the volontii contrarid alia presnnta 
adesione}^ 


So strong may l)e the signification by means of acts sometimes, 
as even to negative a direct expression to the contrary. Thus a 
coy girl may consent to her lover’s proposal by a no” uttered 
so as to denote a modest but real yes. Non quod dictum^ sed 


{k) Silence can be equivalent to oonaont. 

(l) Silence offers always a j>roof negative and equiv<Kjal. 

(m) Voluntary silence, io*rlay as in old times, ig not oqnivocil, when accompanied 
by the obligation of rendering manifest the dissent. 

(n) Will contrary to the presumed agreement. 


IIL, 190. 


1 III. Qioi*;. Teo. Obbl. 1^4. 
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factum est, inspicitur is a maxim of law as well as of reason 
and good sense.*® In Croft v. Lumley, money was paid as 
rent. The jjerson receiving it, took it saying he did so as 
(;ompensation for use. 'Phe majority dl' the judges consulted by 
the House of Lords held tliat he must be deemed to have agreed 
to receive it as rent. Martin, B., observed that wlxat that 
jwrson said to the contrary was immaterial.*^ Channell, B., 
observed that “what he did, not what he said, was the all- 
important matter.” ** Coleridge, J., said that the “ act and the 
declaration were inconsistent with each «jther, and when that is 
the case, the former is to be regarded as binding, and not 
the latter.”** It may be observed, however, that this view was 
not concurred in by the Lords who 8])okc in the House, the 
final decision ha>ing turned on another ixdnt. The \’iew 
taken by the judges appears to be accepted by text-WTiters. 
Thus Leake, in his Digest of the Law of Contracts,*’ says : 
“ In judging of intention from a person’s words and conduct, 
where his acts are inconsistent with his words, the former 
are, in geneml, accepted as a more reliable guide to the 
intention than the latter; and the conduct may in some cases 
determine the intention even in opposition to the words.” 

In questions of domicile also, the direct cx])ro8sion is often 
held to ^ve way to the indication of acts,*® as “ a })erson’s pur- 
pose may be more certainly inferred from his acts than from his 
language.” ^ Thus in the case of in re Steer, ** a ^lerson 
liad expressly declared liis intention of not renoundng “his 
domidle of origin as an Englishman,” and it was contended 
that there was no case in which an intention had been presumed 
in opposition to an express declaration; and though the decision 
proceMed on other grounds, Pollock, C. B., observed that, “ his 
acts show an intention to live and die at Hamburg, and that is 
not affected by the declaration.” In Drevon v. Drevon,^ 
Kindersley, V. C., speaking of a person’s declaration to go back 
to, or remain in, a certmn place, observed that there was 
no doubt that upon the cases, the courts naturally were 
disposed to give less weight to them tlian to the acts of the 

person. 


*0 Croft V. Duiuley, 6 B. L. Cas., 722. 

6 H. L. Cas., R73. 

•* P. 722. 

*» P.69t. 

• ♦ P. 724. 


*» P. 13. 

Jac. Dom.. 555. 
Diccy Dom , J22. 

* » 3 Hur. A N.. 694. 

* » 84 L. 3.. Ch., 199. 
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73. Coiuiuct otteii takes the place.of words fur the expnis- 
,, , , . sion of consent in tliemakiuy: (d'cuutracts. 

plied ill ^•olltraots. observed above, it is onl}’ a jiroiuise 

thiU can become a contract, and it is a 
j^neral principle that both the proposal and accejitancc ■which 
ai*e the essence of a promise may either or botli be made other- 
wise tlum in words, and when so made are said to be implied. 
I n liritish India this has been expressly enacted by the Legis- 
lature.®* 'I’o say tliat the law implies a contract, is merely to 
.»ay that the law looks at the eiideuce, and holds that the ]»arties, 
bv their conduct, Iwive shewn an intention, the one to otter his 
goods or ser\ices. and the other to .accept and pay for them : 
exactlv as thev might have sliewn that intention In- words. It 
is comjiarativeU’ seldom, .and only in the more serious classes 
of transactions, that the whole of any jiromise or aciicpt.ance is 
actually expressed : sometimes nothing at all is said : sometimes 
only the le<ading terms of the contract are mentioned, and the 
rest left to be understood from the ciiuduct of the jiarties anil 
the nature of the transaction. 

’rims taking from a tradesman's shop with his cognizaui;e, 
goods exposed there for sale, implies a consent to jiay for 
them the notified, and in default of notice, a reasonable price, 
even though a word may not lie spoken on either side.*' Taking 
possession of jirojierty in accordance with a letter offering to 
.sell it implies an acceptance of the offer.** So also seialing 
goods in resjHinse to an order, implies .an acceptance of the 
otter to buv conttuiied in tlic order.** So if a man takes a 
place in a stage -carriage, there is iiivohed in the act, a consent 
on his part to jiay the liire for it, and, on the part of the carriage 
proprietor a consent to carry liim in a certain manner and at a 
certmn price. On tlie same principle, the jierforinancc of ser- 
vices re<|uested in an otter by advertisement or otherw'isi*. 
implies a consent to tlie acceptance of the offer. Kven allow'ing 
a jierson to do a work, excejit in cases in Avhich gratuitous 
service may lie presumeef, imjilies a consent to [xay for the work. 

In these cases, a consent to the entire offer is implied. 
Oenerallv, however, something is written or said, and the tion- 
tnict is so far express, but sometliing more is left to be iiiijilied, 
Tliis is the case most often in mercantile contracts, as “ mer- 


.S. y, Act. IX. yf 1872. I 

StoiHk'iiiiiirc, 81 Abu, 242. | 

Citiolv r. r»4 N. 748 : 


Ik'Ut r. 8te»iii8iiip Co., 40 N, V., 
81 K). 

UrijrtfH f. Si/eri *W) N. Y,, 
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clumts ami tradert^, Avith a nmltijilicity of transactions pressing on 
them, and mu\ing in a narrow circle, and meeting each •jtliev 
djuly, desire to Avrite little, and leave unwritten what they take 
f«»r gmnted in every contract. 

74. And as in the laAV' of contracts, st» consent may be iui- 

, . . , plied in non-contract laAv. 8iv Frederick 

t oiisciii muv be implied p^n^ck, often rcferrmg to the maxim 

volenti non Jit injuria and to the defence oi 
liAave and licence, observes that neitlier “ provides in terms for the 
.sttite of things in Av Inch there is not specific Avill or assent to 
suffer sometliing Avhlch, if inflicted 'against the party’s will, 
AVI luld be a Avrong, but only conduct showing tliat, for one rea- 
soji or another, he is content to abide the chance of it. ” ** 'I'liis, 
hoAvever, does not indicate that consent must alAvays be in words, 
and the learned author immediatelA' !?oes on to observe that the 

ft* 

case of exjiress consent is comiiaratively rare in our books. As 
a fact, in the common intercourse of life between friends and 
neighlKiurs, tacit consent is constantly given and acted on. In 
till* laAv of Avrongful trespass, for instance, a license to enter on 
land maA* l)e inferred from entries made in ctmrse of friendlA' 

^ ft* 

visits e.Ktending oA^er a long period of time.®* So also 
consent is often presumed from absolute necessity. Thus a 
11101*6 agreement to sell does not necessarily im]X)rt a license 
to enter on the premises t'*" but if a man makes a lease reserAing 
the trees, the laAv Avill imply a consent to his entering and 
shcAving them to the purchase!*.’’® 

75. Thi s is ivlraitted by judges as Avell as legislatures in the 

. . . , criminal law also. Thus in MvQnivk 

‘'“rrs, 1 : . suu«miio. 3., «id The 

tronsent giA’en by the prosecutnx may 
have lieen imjilicd as well as express, and the defendant AA'ould 
lie justified in assuming the existence of such consent if the 
conduct of the pro.secutrix tou'ards him at the time of the 
occurrence Avas of such a nature as to create in liis mind the 
honest and i*ea 8 onable belief that she had consented by 
yielding her will freely to the commission of the act. Any 
resistance on the Avoman’s jiart falling short of tliis measure 
would be insufficient to over<*ome the implication of consent.” 

So also Art. 6 28, of Livingston’s Criminal Code for Louisiana, 


Hiimfi'ey r. Diile, 7 E. B., 260. E^yjflestoii ??. Ry, ?6 Barb , 162 

Poll.» Torts, 144. FiHjau r. Soott, 14 Hun., 162. 

•“* Martiiiir. Kouj^Utoii, 4ri Barb., iiRS. Hiiriuou ?\ Harmon, 61 Me., 

S'* 84 Ain., 
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expressly j^rovides tluit iu case of uttenues relating to proper^, 
consent is presumed to Iiave been given, whenever the considera- 
tion is recdved, and the property is let, or put in the power of 
the jierson to whom by the purport of the contract it appears 
to be transferred, although such consideration should prove 
worthless or fraudulent, it is also presumed to liave been given 
whenever credit lias been given for the price, however short th«! 
time. 


In the Indian Penal Code it is expi’essly provided in regard 
to most of the cases io ivliich consent may form a justification 
for the commission of ft criminal act, thftt the consent may be 
express or implied.** The only occasion in wliich the word 
consent is used without the qualification of “express or implied ” 
is the last clause of S.87, wliich is evidently not to be construed 
without reference to its first clause. In the definition of theft 
also, it is expressly provided that the consent mentioned in the 
definition may be express or implied. There is no such 
mention, however, in the definitions of criminal force, kidnapping 
and rape ; and it may be argued that though ordinarily the word 
consent includes implied as well as express consent, yet the 
mention of consent bang “ express or implied ” in some cases, 
must be deemed to warrant the inference that in other cases 
express consent is required. The omission wherever made ap- 
pears to be made inadvertently, and it does not appear that 
implied consent will not be deemed to be consent in any section 
of the Code. 


76. The expression im})lied consent is, like implied contract, 

sometimes applied to cases in which there 
ImpUed oonsent dis- jg jjj, consent, but the existence of consent 

i? ■« » or by '"'T- In the 

former case, consent Avould have been 


given if asked, and the presumption is made on a(!count of the 
probabilities of human conduct : and the absence of consent is 
due only to accidental causes, for instance, to the non-presence 
on the spot of the person whose consent is in question. Tn the 
latter case, there is an utter incapability of valid consent, and 
no asking would have obtained it ; and consent is not so much 
presumed to actually exist, as held to apply on account of the 
beneficial tendency of tlie act in question. In the former case, 
consent may thus be designated as presumed, in the latter as 
constructive. 


S*:, R7, 88, find H8. 
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As to the former, Giulio Crivellari speaking of theft in his work 
on Fundamental conceptions of law, says Si dimite se poem 
vcdere anche it comemo premnto, e si sostiene che in circostame 
eccezionali pofra questo eonsenso valere ad etdudere il dolo 
gmndo la buona jede del contrettatore proceda da una giusfa 
credidita, specie ore sia ragionata sopra rapporti di particolare 
amicizia, scompagnatn da mistero o rnolmzaf e susseguita dalla 
restituzione. Vannuenza tacita o presunta del proprietario fa 
cessare il furto, perche si snppone che chi prende la roha ahbia 
ragione di credere che il proprietario aeconsenfa. Francescft 
Carrara also after observing broadly that tacit consent excludes 
malefiziot lays down the same qualified rule in regard to the 
presun to. “ 

This sort of consent is recognized expressly m the Indian 
Penal Code in the illustration (m), attached to S. 378 of the 
Indian Penal Code, which provides that A, being on friendly 
terms with Z, goes into Z’s library in Z’s abwince and takes 
a way a book without Z’a express consent, for the purpose merely 
of raiding it, and with the intention of returning it. Here, it is 
probable that A may have conceived that he had Z’s implied 
consent to use Z’s book. If this was A’s impression, A has 
not committed theft. There would, of course, bo no occasion 
for any such presumption of consent, if Z were present 
and could be referred to at once, and the book were taken' 
away without bis knowledge, and without reference to him. 

In cases where law contemplates consent, as apart from 
belief of consent, as is usually the case in the law of larceny 
in Fjngland, the legal operation of consent will not be allowed 
to any legal presumption of consent which may be warranted 
by the circumstances. This was evidently the basis of the 
decision in t/om v. Butter ich,*^ on the authority of which 
Mr. Bapalje, in his work on Larceny, says : " “ Mobile the 
express consent of the owner of the property to the use of it 
made by defendant would be a good defence, yet ujK>n 
trial of one charged with embezzlement of pro|>erty deposited 
with him for another purpose, by pledging it as security 
for his own debt, it is immaterial that the relations between 

People dlMOiiss if a preHnmed coriHc^nt. also hold jifooil, and maintain that in 
oxwptional oiroumAtaiioes thia ('onnont can be good enough to exolnde wlien the 

good fpith of the f)erAon removing (the thing) prooeeda from a joat credulity, specially 
where it may be inferred from the relation of partiouhir fl'iendshipi free of (all) mystery 
or yiolenco, and followed by restitution. The tacit or prostimed assent n( the proprietor 
prevents there being theft, bceause it is supposed that he who takes the thing haa 
Toaaon to believe that the proprietor would ennsent. 

OriT. Gonoet. Fond., Art. 1671. 

Cam Ffog., Art. 2084. 


lOD Masa., 1. 
P. 538. 
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the owner and the defendant were such that the latter 
had a right to pi*esume that the owner would ratify sucli 
a use of his yiroperty, or that he ivould have consented 
to such a use of it if he had l)een asked, at the time, or that at 
the time he<leposited it with defendant he had no objection to 
such a use of it by him ; and questions asked of the owner as 
a witness, to prove these facts, were jiroperly excluded.” 

In case o{ constructive c(»nseut, there is no act warranting an 
inference as to the existence of consent, and in fact, c.r hi/pn- 
there can be no consent ; and a presunqition of consent by 
law means onlv that lu'twithstanding the absence of consent to 
the act, the law treats the case, as if there nere consent ro ii.. 
Surypcalojieriitimis inc:iSi?sof sudden c;»lla]>s3 or unconsciousness 
on account of violent hurt, arc sometimes excused on the grouml 
of such consent. In some svstems of law, such consent is not 
recoffnized at all ; but wherever recognized, it must be <-arefull\ 
distinguished from real consent, from which if differs as a (|uasi- 
(iontract differs from a real contra 't, and designated quasi-tum- 
sent or constructive consent.^’ 

77 Submission as explained in Sec. 1 1 . is not consent. Ii, 

, , . mav. however, be evidence of consent, 

whether it will lie sufficient evl- 
iioii-resistance. i ^ • -n i i i 

deuce ot it in any case, will (le}-)end t)ii tlu* 
circumstances uf tlmt case. S]Kniking of rajK^, (^ileridge, J., 
observed in lls;/, Dat/y* that -Ht would Ikj too much to sny. 
that an a<lult submitting <iiiict!y to au outr.igo of tins description, 
was not conseiiTiiig : oji the hand, the moi’c submissum ofji 
i-Jiild, when in the power <»f a strong man, and most pnibahlv jicht.l 
upon by fear, can, by no means, Ik^ taken to be such a consent i\> 
will justify the prisoner in point of law.” So strong is tin-, 
effect of non-resistance, that it lias even l>eeu lield, that tliough a 
woman object in words to a man’s iiitercoiu’se witli her, vef. 
if she makes no outerv and no resistance, site must 1x5 held l)\ 
lier cunduct to consent to tlic intercourse/^ Tlus presumittiun 
will have no [tlftce, however, in case of ji child, as absence of 
outcry csiii, in any case, )« only un indication of consent, .and 
cannot constitute consent itself."* In Cumu'r/t \. Sfaf‘,*‘‘ Lvon. 
.1., said, that “ voluntary submission of the woman, while she liii> 
power to resist, no matter Jiow reluctantly yielded, removes from 
the act an essential clement of the crime of rajie If the 


In lien Toi-tn. S. 10. 

00. & P.,722. 

Hey iioldg r. People, 4] Tlfrw. Piw*,. 
179; Brown #*• Com., S2 Vii., 05S. 


^ People; r. Knight, 
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carnal knowledge w'as with the voluntarj’^ consent of the woman, 
no matter how tardily given, or how much force had been 
theretofore employed, it is no rape.” 

It was in some cases even held that resistance to sexual 
intercourse by a w'omao must have been as hard as she could 
make, and continued up to the last moment, as weakness or 
cessation of resistance would imply consent. The presumption 
of consent from the absence of this utmost I'esistance was 
sometimes considered even a.s one actually of law, it having 
been said, that the * prosecution was bound to resist to the 
utmost,’*** that the resistance must be to the extent of the 
woman’s ability. * Thus, in State Burt/dorf* it was said, 
“ Any consent of the woman, hoAvever reluctant, is fatal to a 
conviction. The imssive policy will not do. There must be 
no consent. There must be the utmost reluctance and resist- 
ance.” In People v. Abbott Cowen, J., observed, that, “ any 
fact, tending to the inference, that there was not the utmost 
reluctance, and the utmost resistance, would always be received 
to negative the oftence of rape on the grotmd of consent to the 
intercourse.” 

In People v. Dohriny* a verdict for rape was set aside, 
because the Judge, at the trial, refused to direct the jury 
that to comict they must be satisfied tliat the Avoman resisted 
the defendant to the extent of her ability on the occarion ; 
as the Court was of opinion that by the law of the State, 
there could be a rape “ only where the act is against her will, that 
if she is conscious of what is attempted, and has the possession of 
natural, mental, and physical powers in usual degree, is not 
overawed by the number of assailants, nor terrified by threats of 
death, or the like, nor in such ]>lace and position as that i-esist- 
anoe is useless, she must resist until exhausted or overpowered, 
for a jury to find that it is against her Avill.” Folger, J., 
in deUvering the opinion of the Court, said : “ Certainlj’^, if a 

female, apprehending the pur|K>se of a man to be that of having 
carnal knowledge of her person, and remaining conscious, 
does not use all her own powers of resistiince and defence, 
and all her powers of calling others to her aid, and does yield 
before being overcome by OTeater force or by fear, or being 
surrounded by • hostile nummrs, a jury may infer that at 
some timft in tne course of the act, it was not against her will. . . 
Whatever the drcumstances may be, there must be the greatest 

P«opl« t>. Morriton> 1 "Parker Or. ■ 68 Mo., 66. 

B., 626. ® 18 Wend., (N. Y. 198. 

* Anderfon r. State, 104 Ind*, 467. * 69 N. Y., 874. 

Hkthtws r. State, 18 Neb., 880. 
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effort of which she is cajpable therein, to foil the pursuer 
preserve the sanctity of her person. . . Can the mind conceive of 
a woman, in the possession of her faculties and powers, revoltingiy 
unwilling that this deed should be done upon her, who would 
not resist so Imrd and so long as she was able ? And if a 
-woman, aware that it -will be done unless she does resist, does 
not resist to the extent of her ability on the occasion, must it 
not be that she is not entirely reluctant ? If consent, thoi^h 
not express, enters into her conduct, there is no rape. 1^ 
yielding to overpowering force is submission, but not consent ; 
if the force be short of that, there may be consent, or the act may 
not be against her -will.” The decision in this case proceeded to 
some extent on the ground that in Ifew Y ork State, the statutes 
made a distinction between a rape on a woman, and the act of 
carnal intercourse -without her consent -with a woman made 
insensible by the administration of that which produces stupor, 
which latter offence is not rape. 

This decision, uiid the view on which it is bised, has not 
been followed, however, and the contrary liad been often held 
even before. Thus in People v. Connor,^ the same Court said ; 

It is thus seen that the extent of the resistance required of an 
assaulted female is governed by the circumstances of the case, 
and the grounds which she has for apprehending the infliction 
of great bodily liarm. When an assault is committed by the 
sudden and unexpected exercise of overpowering force upon a 
timid and unexperienced girl, under circumstances indicatii^ 
the power and will of the aggressor to effect his object, and an 
intention to use any means necessary to accomplish it, it 
would seem to present a case for a jury to say whether the fear 
naturally inspii-ed by such circumstances had not taken away 
or impaired the ability of the assaulted party to make effectual 
resistance to the assault. It is quite impossible to lay down 
any general rule which shall define the exact line of conduct 
wnich should be pursued by an assaulted female, under all 
circumstances, as the i>ower and strength of the a^ressor, and 
the physical and mental ability of the female to interpose 
resistance to the unlawful assault, and the situation of tiie parties, 
must vary in each case. What should be the proper measure 
of reristance in one case, would be inapplicable to another situa* 
tion accompanied by differing circumstances. ’* 


. T.. asi. 
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Tt is quite an established doctrine now that utmost resist- 
ance by the woman is not necessary to constitute rape ; and 
'where resistance would only endanger life, or necessarily 
result in serious bodily harm, and not in any sense protect the 
woman’s honor, and where the parties are so situated with 
reference to others, that outcry’-, however, much jiersisted in, 
can do no good, because it cannot be heard, the utmost 
posrible resistance and outcry are not absolutely necessary 
ingredients of the crime, for the reason that the law does not 
retjuire any one to do a vain thing, or that from which only 
harm can result. 

Thus in State v. Shields ® the defendant requested the court 
to charge the jury, that to constitute the crime of rape it was 
necessary that the prosecutrix slumld have manifested the 
utmost reluctance, and should have made the utmost resist- 
ance. The Supreme Court of Connecticut held, however, that 
the request Avas properly refused. After observing that the 
request in substance was that inasmuch as non-consent was 
to be proved by the resistance marie, if the resistance fell 
short of the extremost limit that could have been made, 
the deficiency necessarily showed consent, and should have 
been so charged as a matter of law, the Court said : “ The 

fallacy lies in the assumption that the deficiency in such cases 
necessarily shews consent. If the failure to make extreme 
resistance was intentional, in order that the assailant might 
accomplish his purpose, it would shew cotuseut, but without 
such intent it shews nothing important whatsoever” " ' 


(B) The Supreme Court further sjud: — ^“While it may be ex|)eoted in such cnae^^ from the 
nature of tlie crime that the utmont reluctanre would be innnifested and the utmost 
rcniRtauoe ma^ie which the oircumHtauce*s of a particular enne would ullow» still, to hohi 
as a matter of law that such mnnifestntion and resistance ore csseiitial to the existence 
of the crime, so that the orim<* could not bo committed if they were wanting, would be 
going farther than any well-oonsidei'od ease in criminal law has hitherto gone. Such 
manifestation and resistance may have been prevented bv terror caused by threats of 
instant death, or by the exhibition of brutal force whioh i*endered resistance utterly 
naeless, and other oanses which may have pnwented such extreme opposition and 
rt^sistanoc ns the request makes essential. The importanco of resistance is simply to show 
two elements in the crime, oamal knowledge by force by one of the parties, and 
non-oonaent thereto by the other. These arc essential elements, and the jury must be fully 
satisfied of their existence in everr case by tho resistance of the oomplainant, if she had 
the use of her faculties and physical powers at the time, and was not prevented by 
terror or the exhibition of brutal force. So far resistanoe by the complainant is import- 
ant and neoessary, but to make the crime hinge on the uttermost exertion the woman was 
phjsioally capable of making, would bo a reproach to the law as well as to common 
sense. Such a test it would be exceedingly difficult , if not impossible, to apply in a 
given case. A oomplainant may have exerted herself to the uttermost limit of her 
strength, and may have continued to do so until the crime was oonsummated, still 
a jury, sitting coolly in ddiberation upon the transaction, could not possibly ^tsrmins 


45 Conn., S56. 
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Similarly, the Supreme Court of Massachusetts in Com. v. 
JWcjDonuMJ approved of an instruction to a jury, “that there was 
no rule of law requiring a jury to be satisfied that the woman, 
according to their measure of her strength, used all the physical 
force in opposition, of winch she was capable.” In Baiiey v. 
Com.,^ Ijacy, J., in delivering the opinion of the Supreme Court 
of Virginia said: “In the ordinary case, when the woman is 
awake, of mature years, of sound mind, and nut in fear, a fidlurc 
to oppose the carnal act is consent. , . On the other hand, it has 
been held tliat, in tins age, to com]iel a frail woman or girl of 
fimrteen to alnindon her reast>n,and measure all her strength with 
a robust miin, knowing the eftect will be to make her present 
<ieplorable condition the more wretched, yet not to preserve her 
virtue, on |>ain of lieiug othenvise deemed a ]>rostitute, instead of 
the victim of an outrage, is asking too mtxch of virtue and giving 
too much to vice. She must I'esist, and her resistance must not 
be a mere pretence : ' If the girl is very young, and of a mind 
not enlightened on the (piestion, this consideration will lead the 
court to demand less clear oppositictn than in the case of an 
older and more intelligent female, or even lead to a conviction 
where there was no ajxparent opposition. In a case when in the 
dead hour of darkness and of night, in a house where there is 
no help, save from three sleeping children, the oldest eight or 
ten years old, with the knowledge that her mother and older 
sister are beyond call and Iwyond reach, a girl fourteen years of 
age secs her stepfather preparing liimself to come to bed to her, 
assertinif his unlawful desires toward her, and she finds 
conravie tf> forbid him to enter her bed, she has perhaps 
expressed her refusal to consent to the unlawful cohabitation to 
a great an extent as the law will require, before holding the 
unnatural ravisher to the law’s penalties.” 

The present doctrine in fact appears to he that if the woman's 
will is subdued to submission by duress or menace, the inter- 
course must be deemed to he against her will,® and that where 
the woman is pamlyzed from fear and terrified into submission 
this submission and failure tf) make resistance or outcry will 

whether or not the limit of her etrenprth had been reaohod. They oonhl nc?er 
Afloertftin to any {Treat degree of oertfiiiity what effect the excitement and Iciror may 
liave uDon her phyiiioa] ayi^tem. 8ach excitement Utkee away the ttrength of one, 
ami inultipliee the strength of another.** 


f 110 Hasft., 40A. 
•» Vtt., 107# 


Pollanl t*. State, 2 Iowa., 667. 
State r. Both., 21. Kan.^ 588, 
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not constitute consent, and the intercourse shall be rape not- 
withstanding.'® Thus in Beg. v. Hallet^'^ Coleridge, .T., in 
Bumming up to the jury said : “ That the offence of rape Avould 
not have b^n committed, if there was non>resistan(;e on her 
part, but that non-resistance proceeded merely from being 
overpowere<l by actual force, or from her not neing able from 
want of strength to resist any longer, or that from the number 
of the prisoners she considemi resistance dangerous and 
absolutely useless.” 

In Buher v. State^^* the Suj)reme Coui't of Indiana indeed 
observed, that “ Resistance, or opposition bv mere words 
is not enough. The. resistance must lie bj’^ acts, an<l 
reasonably pro]M>rtionatc to the strength and opportunities 
of the woman.” Rut Mc(*abe, .1., in delivering the 
opinion of that f'ourt in Bamhottom v. after quoting 

that observation, said: “When, however, fear or violence 
overcomes resistance, a different nile applies. 'Ihere was 
evwlence from which the jury were justified in believing 
that resistance was prevented by fear produced by a])pellant’s 
threats, taking into consideration, as they hail a right to 
do, the circumstances of getting her to tne lonely, strange 
house, late in the d.arkness of the night, all unexpected 
to her, where.at she was the only female, surrounded by a trio 
of strange young men ; and that she had been brought there- 
under base, false pretences, practised on her mother .and herself 
by one of the trio, with circumstances peunting suspiciously at 
the other two as at le.ast cognizant of the fraud, if not accom- 
plices ; she being but a mere chihi, inexperienced, and ignorant of 
the true relaticm of the sexes, barely over the age fixed by law 
at which consent implied from non-resistance takes out of the act 
the deep, dark, felonious hue. These circumstances, together 
with her size, ap])earance, and her intelligence, were all proper 
matters to be considered in determining whether resistance on 
her part was rendered less effective or wholly averted by fear. 
The evidence was of such a character as to justify the jury in 
finding that it was. The case of Eherhart v. and nnmer* 

ous authorities there cited, are very much in point here, and 
support the conclusion here reached.” 

Dr. Bishop broadly observes that “violence inflicted by the man 
on the woman, producing unconsciousness, or overcoming her 

Pcoplc r. Olemont, 37 Hnii >9 681. 9 C. & P.t 751« 

^']6»iant r. State, 18 Ark., 300. 120 led., 186. 

harp r. State, 15 Tex. App«, 171 48 K**E. Bep., 218. 

184 lfid.,651. 
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mind by fright, will render his carnal act rape, though she 
inaJi:e8 no resistance.”" In dreenleafs worK on Svidence, 
it is laid down that ‘‘the better rule is that it is not 
necessary that t^e woman should use all the physical force 
she has in resistance, but the resistance must be real, and 
must have been overcome by the force of the defendant.” " 
If her refusal to consent was honest and she was indeed 
earnest therein, she might resort to remonstrance, to pro- 
mises, or to a variety of other means, rather than to an expendi- 
ture of physical strength which she knew would be useless." 
But to rebut the presumption of consent, the resistance must 
not be a mere pretence, but in good faith." Where the resistance 
by the woman is of so equivocal a character as to suggest actual 
consent, or a not very decided opposition, a conviction for rape 
cannot be sustained." In Cttrhy v. T erritory^ it has recently 
been held that sexual intercourse with a woman of discretion, 
to constitute rape, must be accomplished after resort by her to 
every reascmable means at hand to prevent the act ; and if she 
remains neutral or passive, the offence is not committed. 

The French law also is the same. There also it is necessary 
that the violence should have been entire and cf)mplete, that 
no hesitation of the victim should have oorne to its aid, and 
that she should have cede<i only to force.®* On account of the 
difficulty of establishing this violence, there also the jurists 
established certain presumptions, whence they inferred its 
existence. It was thus considered necessary for rape : (1) 
qu'une TMistame constante et toujours eyole evt die opposde par 
la persitnne prdlendue violes ; car il siiffit que cette. resistance 
nit flechi qnelqaes instants pour faire prdsumer le consentement ; 
(2) qu'une ineyalite dvidente eiristdt entre ses forces et eelles de 
fassaiOant ; car on ne pent supposer la violence lorsqu'elle arait 
les moyens de resister et quelle ne les a pas employes ; (3) 
qu'elle eiit ponsse des cris et appele des secours ; (4) enfin, que 
quelques traces empreintes sue la personne femoignassent de la 
force brutale d laquelle elle avail du ccder.(py^ Even among 

(p) 1. That a resistance continuous and always equal should have been opposed by 
tbe person allejared to have been ravished, for it is sui&cient to warrant a presumption of 
oonsent that the resistance should liave wavered for a few minutes ; (2) Uiat there should 
beau evident inequaJiny between her forces ami those of the assailant, for one cannot 
■nppose that there is violence when she had means of resistance and did not emidoy 
them I (3) that she should have uttered cries and called for help ; (d) finally, thjat tnere 
should be traces left on the person witnessing brutal force to which f^e has had oede. 

2 Bis, Cr. L., 651. I People r. Brown, 47 CaU, 460. 

HI. 226. I so 42 Aio. B., 953. 

Anstine tr. People, 110 IIL, 24S. t si jy Adolph* k Helie, 816. 

Beg. r. Beedland, 4 Fast, and F., 967. | *S Boeriua, Beois., 247, 
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Bomanst Damhouderius said : Vim tn liim fieri inteM- 
ffitvr quando mulier magnA damore mpioravit cdiei^ur opsm et 
nuwilium. 'I'here also modern legislation, a cesse de dSfinir les 

g reuves, et de lier Uh jugee par dee prieomptions Ugdleet (q)*^ 
ut these rules are still considered to be a valuable guide to 
magistrates in the admimstration of Criminal Justice, d’utiles 
prwautions recueillies par Vexpirience pour conduire a la 
eouverte de la 


78. It is often that a person with his full consent enters into 

a certain relation with another, which gives 
Obligation to have an to both a new status, involving several 
act done does not involve eights and duties in rnspect of numerous 

that act. during the continuance of that relation, 

and sometimes even after the relation has 
come to an end. The consent to the entering into that relation 
does not involve a consent to the doing of all the acts which 
have to be done, and he has to put up with, in the discharge of his 
obligations resulting from that relation. The contrary has some- 
times been maintained. Thus Pollock, C. B., in Morgan v. Bavey^ ” 
observed that “ the cases have established that where a relation 
exists between two parties, which involves the performance of 
certain duties by one of them, and the payment of reward to 
liim by the other, the law will imply, or the jury may infer, a 
promise by each jKvrty to do what is to be done by him.” The' 
correct view appears to be that the implication or inference 
in such cases is of an obligation of doing what is to be done, but 
not of a promise of which the consent is an essential constituent. 

Tlie question has arisen often in regard to the duties in- 
volved in and resulting from the marital relation. Thus in 
Beg. V. Clarencefi it was contended that the wife must lx; 
deemed to have consented to the marital intercourse 'with the 
husband, as it was imposed upon the wife by the marriage con- 
tract. Pollock, B., in speaking of the case of a man having con- 
nection with his wife as distinguished from that with another 
woman, said : — ** It is done in jmrsuance of the marital contract 
and of the status which was created by marriage, and the wife 
as to the connection itself is in a different positioa from any 
other woman, for she has no right or jxiw’er to refuse her con- 

i ^) Hftf oeased to define the proofs, and to tie the Judges to legal pTesumptSons. 
f) Useful preoantioos oollectM hj experience for helpin the discoFery of trath. 


I ■* d Hurl. &; N., 276. 
n Q. B. D.| 28. 


rV* Adolphe A HeliOi 815. 
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sent. As is said by Lord Hale in his Pleas of the Crown ‘ By 
their mutual matrimonial consent and contract the wife 
hath given up herself in this kind unto her husband, which she 
cannot retract.’ ” The contention was, however, not accepted. 
Field, J., said : “ There may be many cases in which a 

wife may lawfully refuse intercourse, and in which, if the 
husband imposed it by violence, he might be held guilty of 
a crime. Suppose a ANdfc for reasons of health i^used to 
consent to intercourse, and the husband induced a third person 
to assist him while he foi'cibly perpetrated the act, would any 
one say that the matrimonial consent would render this no 
crime ? And there is the great authority of Lord Stowell for 
saying that the husband has no right to the person of his wife 
if her health is endangered.” The question was fully dis- 
cussed , however, by Hawkins, J., who said : “ By the 

marriage contract a wife no doubt confers upon her husband 
an irrevocable privilege to have sexual intercourse with her 
during such time as the ordinaiy relatioTis created by such 
contract subsist between them. But this marital privilege 
does not justify a husband in endangering his wife’s health and 
(pausing her grievous bodily harm, by exercising his marital 
privilege when he is suffering from venereal disorder of such 
a character that the natural consequence of such communion will 

be to communicate the disease to her In my judgment 

wilfully to place his diseased person in contact with hers 
without her express consent amounts to an assault. It lias been 
argued that to hold this would be to hold that a man who suffering 
from gonorrh<ca has communion with his wife might be guilty 
of the crime of rape. I do ]iot think, this w'ould be so. Rape 
consists in a man having sexual intercourse with a woman 
without her consent, and the marital privilege being equivalent 
to consent given once for all at the time of marriage, it follows 
that the mere act of sexual communion is laAvful ; but there 
is a wide difference betw'een a simple act of communion which 
is lawful, and an ^t of communion combiiied with infectious 
contagion endangering health and causing harm, which is 
unlamul. It may be said that assuming a man to be diseased, 
still as he cannot have communion with his wife without contact, 
the communication of the disease is the result of a lawful act, 
and, therefore, cannot be criminal. My reply to this argu- 
ment is that if a person having a privilege of which he may 
avail himself or not at his will and pleasure, cannot exercise it 
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Consent cannot extend however to the other consequences 
of tlie act. In regard to them, Kessler adds : So Aann man 
hochstens noch von einem Zulassen des Erfolges reden. Dae 
Wollen Miissen” all er moglichen Folgen, wenn man die Ursache 
tcolle, welches Bodenbxk^ls gleichwerthig mit dem Wollen 
behauplet^ ist, wie ll'dlschner zutreffendbemerkt,ein6 Vergewalti- 
gung des BegriffsS*’ Kessler goes on to observe that it is even 
possible that A to prevent B*s success in the bet may do 
something to prevent the shot, which he has consented to, 
really taking effect, Awh dann wiirde nach wie vor cins wegen 
Einwilligung des Verletzten siraflose Sachbeschddigung vorliegen. 
Es wiirde aher g^^gen den Sinn der Sprache sein, in diesem b'alle 
zu behauptm, A habe die Zer stoning der Sache, die zu hindern 
er thdtlich hemUht gsicesen ist . gewollt, oder auch nur in dieselbe 
eingewilligt. Even the necessary consequencc^s of an act 

are, however, really separate from that act, and therefore the 
consent to the consequences is really only a result of the 
consent to the act by implication, and uot* identical with 
the consent to the act itself. jGs darf aber auch ein Wollen des 
mrletzenden Erfolges nicht in die Dejinitio7i aufgenommeti 
werden. 


Strictly speaking, there can indeed be no consent to the conse- 
quences of an act as distinct from the act. Mann im strengen 
psycologischen Sinne ein Ereigiiissuberhanpt nicht wollen kaniif''^ 
and in speaking of a consent to the consecjueiiccs, the e.vpression 
is understood in its popular metaphorical signification. 

Thus understood the doctrine is generally agreed upon. For 
example, in The Reg, v. Clarence Field,.!., said; “ Had 
then, the harm inflicted upon or occasioned to the prisoner’s 
wife been one of the consequences of an ordinary natural and 


(/) Wo can, at most, speak of his having taken into oonshleration the possibility of 
the event. The being bound to ^ill all tho possible coDse<|nonccs vt^hen wc will the 
cause, which Budenbock maintains as equivalent to willing, is, as Hiilscliner oorroctly 
remarks, a violent use of the conception. 

{u) Even now, as before, there would be misohief which would not bo penal on ac- 
count of the oon.sont of the injured party. It would )jo, however, against the sense of 
the language, to maintain in such a case, that A had willed or even consented to the 
destruction of the thing, fvhereas be had actually given himself tronblu to prevent it. 

(n) A willing of tho injurious consequences dare not, however, oven be taken into 
the dc&nit ion (of consent). 

(to) In the striot philosophical sense, wo cannot at all will an event. 


Kess. Einw., 25. 


I 22 Q. B. D.,68, 
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healthy connection, or had she known or had reasonable 
grounds for thinking that her husband was in a diseased con- 
dition, her consent to the consequences would, I think, be 
implied, and so no offence would have been committed. In the 
same way I think that, if a man knowingly consorts vith a 
prostitute who gains her livelihood by promiscuous intercourse, 
it may well be implied that he accepts all the consequences. 
Also, had the prisoner in this case not been aware of his 
condition, his act would not have been malicious or an assault, 
for, as be would have had no reason to suppose that his wile 
would do other than consent, he would have a right to act 
upon the implication.” 

In some cases, the doctrine has been carried too far. 
It has, for instance, been held that where it is an offence 
to take a girl out of her parents’ possession against their 
will ; if they have encouraged her in a lax course of life, the 
encouragement will be deemed to be a consent sufficient to bar 
a prosecution. Thus in R. v. Primelt,^ the Chief Justice in 
summing up to the jury said, “ that if the mother bad by her 
conduct countenanced the daughter in a lax course of life, by 
permitting her to go out alone at night and to dance at public 
houses, this was not a case that came within the intent of the 
statute; but was one where what had occurred, though unknown 
to her, could not be said to have happened against her will.”' 
The acquittal in Reg v. Frazer^^ also proceeded on the same 
principle, Pollock, C. B., observing, that “ a father is bound to 
take reasonable care of his child, and this man’s conduct in 
regard to the management of his daughter causes a doubt as to 
whether she really was taken away against the will of the 
father.” These cases are, however, not so much of real implied 
consent, as of a presumption ot consent, which like all other 
'presumptions of fact may be rebutted. 

80. The application of this doctrine is recognized to its fullest 

extent in the law of contracts. Thus a 
Recognition of the consent given to a Railway Company to 
implied consent to con- jjg ^gg gf ^ certain land for a right of 

in aw o carry consent with it to 

the company draining and overflowing 
the land in the proper use of that right, though not to its 
being negligent in the construction or maintenance of the 

a® 1 P. * P., 61. 1 ** Kemp. ». Railroad Oo.,156 Pa. S». 

8 Oox.0.0.,446. I A80. 
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way.** In North and West Branch By. Co. v. Swank,** it was 
held that an agreement between a landowner and a Railroad 
Company to sell the latter a right of way across the premises of 
the former would cover all damages of whatever sort, suffered 
by the landowner, all for which he was legally entitled to com- 
pensation. The same principle was recognized in Hoffeditz v. 
Sofithern Penn. B, d' Min. Co.** 


In Updegrove v. Penn, S. V. B. Co.,** the agreement for 
the release by the plaintiff in favor of the By. Co. of a right 
of way expressly released the Company from all claims for 
damages by reason of the taking and using of the land for 
the railroad, or by reason of the construction and main- 
tenance of the said railroad on and over the said land. The 
plaintiff claimed damages on the ground that some of his 
land was repeatedly overflowed and rendered unfit for cultiva- 
tion, by reason of the construction of a ditch and culvert by 
the Railroad Company, which, he aUeged, threw upon his land 
water which would otherwise not have flowed there. The trial 
judge instructed the jury, that these ditches and culverts, and 
this discharge of water is the result, the necessary result, of the 
construction of that road.” This instruction was upheld, with 
the remark that “ a release of the right of way to a railroad 
company would be a vain thing if the company is to be subse- 
quently subjected to litigation for every injury or damage 
resulting to the property by reason of the construction of the 
road,” and that *‘all these matters are supposed to be in 
the contemplation of the parties when the company pays its 
money for the right of way and obtains a release therefor.” 


81. Nor is it in the law of contracts only that the implied 

consent to the consequences is recognized. 
Recognition of the jg recognized equally in the law of 

qnences in law of torts, ‘o*’**’- I* “‘"8 tn some cases been held 

that a voluntary spectator, who is present 
merely for the purpose of witnessing a display, must be held 
to consent to it, and suffers no legal wrong if accidentally 
injured without negligence on the part of any one.** even if 
the show be unauthorized, as he takes the risk;** but such 


consent would, of course, not be presumed in the case of n 
person going on the highway. The contrary has sometimes 
been held even in regard to spectators,** but the non-liability 


89 jifclCinn v Pittsbargh V. & C. 
By. Co., 147 Pa. St., 5. 

105 Pa. St., 555. 

1139 Pa. St., 264. 

«« 182 Pa. St., 540. 


Waixol V. Harrison, 87 111. App., 
823. 

Soaulon 9. Wedger, K)6 Mass., 462. 
Dowell V. Qntbrie, 99 Ho., 658. 
Bradley v, Andrews, 51 Vt., 580* 
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in their case is based on the general principle of taking a dan- 
gerous risk. Sir Frederick Pollock on the same principle, in 
bis work on Torts, says : ‘‘If I go and watch a firework<maker 
for my own amusement, and the shop is blown up, it seems 
1 shall have no oiuse of action, even if he was handling his 
materials unskilfully.” 

The decision in llott v. Wilkes,^^ proceeded on a similar 
principle. It was held in that case, that a trespasser having 
knowledge that there were spring-guns in a wood, although 
he was ignorant of the particular spots where they were 
placed, could not maintain an action for an injury received in 
consequence of his accidentally treading on the latent wire 
communicating with the gun, and thereby letting it off. 
The case is no longer an authority, as setting spring- 
guns, except by night in a dwelling-house for the pro- 
tection thereof, has been made a criminal offence ; but as point- 
ed out by Sir Frederick Pollock, “ it has not been doubted in 
subsequent authorities that on the law as it stood, and the facts 
as they came before the court, it was well decided.** The 
principle of the decision was explained most clearly by Bayley, 
J., who said : ‘< It is sufficient for a party generally to sayj 

there are spring-guns in this wood ; and if another then takes 
upon himself to go into the wood, knowing that he is in the 
hazard of meeting with the injury which the guns are calcu- 
lated to produce, .it seems to me that he does it at his own 
peril, and must take the consequences of his own act. The 
maxim of taw, volenti non fujun'a, applies ; for he volun- 
tarily exposes himself to the mischief which has happened. . . . 
The case of a man keeping-on his own premises a furious dog, 
or bull, is to a certain degree analogous to this. Suppose such 
a person were to give a notice that in his premises there is a 
furious bull, and that it is dangerous for any person to enter, 
and a wrong-doer, who had read this notice, enters, and the 
bull attacks him, it is clear that he could maintain no action 
for the consequences of bis own act. So, also, if a trespasser 
enters into the yard of another, over the entrance to which 
notice is given, that there is a furious dog loose, and that it is 
dangerous for any person to enter in without one of the servants 
or the owner. If the wrong-doer, having read that notice, and 
knowing, therefore, that he is likely to be injured, in the ab- 
sence of the owner enters the yard, and is worried by the dog, 
(which in such a case would be a mere engine without dis- 
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I 8. B. & AM., 804. 


166 


DOOTBINB OB' OBVIOUS BISES IN ENOLAMU. 


[B. sa. 


cretion,) it is clear that tiie party could not maintain any action 
for the injury sustained by the dog, because the answer would 
be, as in tliis case, that he could not have a remedy for an 
injury which he had voluntarily incurred.” So also Holroyd 
J., said : “If the''placing of the spring-guns be not of itself an 
unlawful act, and only becomes so in respect of the conse- 
quences which result from it, the party who so enters, with 
full knowledge of the danger, is himself the cause of the mis- 
chief that ensues, and falls within the principle of law, volenti 
non fit injuria. ; for as he knew that the spring-guns were 
placed there, he can have no right of action for an injury which 
resulted from his own act alone.” 


82. The doctrine of obvious risks by a servant or workman 

Doctrine of obvious 1*" principle of 

risks in Cncrl&nd. inipll6(l COUSOnu to tll6 COnS6QUGllOGS« 

It would be unjust in any case, that one 

who freely and voluntarily assumed a known risk for which 


another was, in a general sense, culpably responsible, should 
hold that other responsible in damages ior the consequences 
of his own exposure. Thus in Woodley v. Metropolitan Bitt- 
trict By. Go.,** Oockburn, 0. J., in the Court of Appeal said : 
•‘That which would be negligence in a company, with reference 
to the state of their premises or the manner of conductino' 
their business, so as to give a right to compensation for an 
injury resulting therefrom to a stranger lawfully resorting to 
their premises in ignorance of the existence of the danger, 
will give^ no such right to one, who being aware of the danger, 
voluntarily encounters it, and fails to take the extra care 
necessary for avoiding it.” So also in Thomas v. Quarter- 
mciine,** Bowen, L. J., citing the maxim volenti non fit injuria 
said ; “ The duty of an occupier of premises which have an 

element of danger upon them reaches its vanishing point in 
the case of those who are cognisant of the full extent of 
the danger, and voluntarily run the risk.” 


The correctness of the general proposition is admitted on 
all sides, the difference of opinion being only as to its appli- 
cation, as to whether there is an actual incurring the risk 
in any case, and if so, whether the incurring is voluntary. 
In regard to the fact of incurring also, it appears to be 
agreed upon that it is not equivalent to, but involves 
something more than knowledge; and that mere know- 
a person of the real state of things may not be a 

3 Bx. D., 884. I 43 IS q. 
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ooDclusive defence in an action by that person for an injury 
caused to him in that state. As referred to in S. 19, it 
has been repeatedly held that the maxim is not scienti non fit 
injuria, but volenti. There was no difference of opinion 
in regard to this point among’the Judges in Thomas v. Quarter- 
maine. Lord Esher, M. R., considered that there was nothing 
beyond knowledge in the circumstances of the case to excuse 
the defendant from the effect of his negligence. Bowen, L. J., 
also observed that it was “ no doubt true that the knowledge on 
the part of the injured person wliich will prevent him from 
alleging negligence against the occupier must be a knowledge 
under such circumstances as leads necessarily to the conclusion 
that the whole risk was voluntarily incurred. There may be a 
perception of the existence of the danger without compre* 
pension of the risk : as pvhere the workman is of imperfect 
intelligence, or, though he knows the danger, remains imper- 
fectly informed as to its nature and extent. There may again be 
concurrent facts which justify the inquiry whether the risk 
though known was really encountered voluntarily.” He added, 
howev^er, that “ where the danger is one incident to a perfectly 
lawful use of his own premises, neither contrary to statute nor 
common law, where the danger is visible and the risk appre- 
ciated, and where the injured person, knowing and appreciating 
both risk and danger, voluntarily encounters them, there is,, 
in the absence of further acts of omission or commission, no 
evidence of negligence on the part of the occupier at all. 
Knowledge is not a conclusive defence in itself. But when it 
is a knowledge under circumstances that leave no iivference 
open but one, viz., that the risk has been voluntarily encoun- 
tered, the defence seems to me complete. . . Knowledge is not 
conclusive where it is consistent with the ficts that, from its 
imperfect character or otherwise, the entire risk, though in one 
sense known, was not voluntarily encountered ; but here, on' 
the plain facts of the case, knowledge on the plaintiff’s 
part can mean only one tiling. For many months the 
plaintiff, a man of full intelligence, had seen this vat — 
known all about it — appreciated its danger — elected to 
continue working near it. It seems to me that legal 
language has no meaning unless it were held that know- 
ledge such as this amounts to a voluntary encountering 
of the risk.” Fry, L. J., also took the same view, and speaking 
of the willingness of the plaintiff to assume the danger, 
said ; “ This willingness, if assumed with full knowledge, may 
lessen or remove any duty of the employer to the employed. 
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and may thus prevent the arising of any ciiise of action, 
though in the discharge of the work undertaken the workman 

may have been guilty of no negligence The duty which 

a master owes to one servant may be quite different to that 
which he owes to another : it m^iy vary with the knowledge, the 
experience, the skill, and the powers of the workman. In the 
present case I think that the master owed no duty in respect 
of the vat in question towards a workman who voluntarily 
continued to work on the property with a full knowledge of 
the defect and of the danger thence resulting.” 

In Yarmouth v. France** Lopes, L. J., took the same view, 
saying: “His constant complaints may be regarded as 
evidence of his thorough appreciation of the risk he was 
incurring and of his willingness to incur that risk rather 
than relinquish liis employment. After complaining he 
remains in the service for a long time, knowing the risk 
and knowing that no steps had been taken to prevent its 
continuance. This is more consistent Avith his acquiescence 
in a disregard of his complaints, and with a willingness 
to incur the risk, than with the contrary view.” It was 
the contrary view, however, that prevailed, as Esher, M. 
R., and Lindley, L. J., concurred in it. I’he latter said : 
*' if in any case it can he shewn as a fact that a workman 
agreed to incur a particular danger, or voluntarily exposed 
himself to it, and was thereby injured, he cannot hold his 
master liable. But, in the cases mentioned in the Act, a work- 
man who never in fact engaged to incur a particular danger, 
but who finds himself exposed to it and complains of it, cannot 
in my opinion be held as a matter of law to have impliedly 
agreed to incur that danger, or to have voluntarily incurred it 
because he does not refuse to face it : nor can it in my 
opinion be held that there is no case to submit to a jury on 
the question whether he has agreed to incur it or has volun- 
tarily incurred it or not, simply because, though he protested, 
he went on as before.”(C7) 


(C) la Ifemhery v. IT. ’■'* L'trd^ H»ilsbiiry and B mm well held tha^ the 

plaintiff hail assumed the risk, Che former observing that the man obviously encountered 
a known risk which he had onoounfcered for a period of seven years, and therefore he was 
not eQtltlt)d to recover, upon the ground that he was voluntarily incurring the risk — he 
knew that the risk existed ; and further, he w.is himself doing the very thing which caus- 
ed danger and ultimately injury to himself. The decision did not proceed, howeverf on 
that ground. 


19 Q. B. a, 647. 


I 


14 App. Oas.^ 168. 
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All these cases were under the Employers’ Liability Act > 
1880, and it was argued in them that the application of the 
rule of the voluntary assumption of obvious risks was excluded 
by that Act. The argument did not prevail however, and 
it was held in all of them that the defence based on the 
maxim volenti non jit injuria was not affected by that 
Act, Thus in the case of Thomas v. Quartermaine, Fry, 
L. J., expressed it as his opinion that the statute was 
intended to place the workman in the same position as a 
stranger lawfully on the property by the invitation of the 
occupier, but in no higher or better position ; that the maxim 
volenti non jit injuria would apply under apposite circum- 
stances to such a person ; and that' consequently it applies 
under the like circumstances to a servant suing under the 
statute.” 


83. The same doctrine is recognized in the United States 

also. As a general rule, it is considered 
Doctriiio of obvious there that a servant who knows that his 

employment is dangerous in any given 
particular, whether proceeding from 
defective machinery, defective methods of work, insufficient 
help, the negligence of fellow-servants, or any other cause, 
accepts the risk of being hurt by reason of such cause or 
danger, and if hurt cannot recover damages, whether the 
danger was a natural incident of the employment, or arose 
from the negligence of the master. It is not even considered 
material how the servant acquired his knowledge, the rule 
being held to be that where the servant knows the default 
of his master in providing defective or unsuitable or 
dangerous machinery or appliances, but nevertheless volun- 
tarily enters upon the employment, or after acquiring such 
knowledge continues therein, the maxim, volenti non jit 
injuria applies, and there can be no recovery of damages 
from the master for any hurt to the servant arising from 
such default.^” The rule has been held to apply often in 
ca^es of an unguarded well, scuttle-hole, or shaft, descending 
from the floor of a manufacturing or business establishment, 
of overhead railway bridges, and unblocked rails, as well 
as in those of laborers employed in and about an excavation 


Truilior Philadelphia B. Go., 
187 Past., 148. 

Baltimore B. Co. r. Stiokeri 51 
Md., 47. 


Goal Creek Mining Go. r. Davis, 
90 Tcnn., 711. 

Hogele r. Wilson, 81 Pao. B.| 469. 
IjBk Pierre v. Ohioago B. Go.. 99 
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ia earth, sand or gravel; and chiefly id case of exposed 
machinery. 

Thus in Fitzgerald v. Cminecticut Biver P. Co. the Court 
said : “ It is well settled that a servant assumes the obvious risks 
of the service into which he enters, even if the business be ever 
so dangerous, and if it might easily be conducted more safely 
by the employer. This is implied in his voluntary undertaking, 
aud it comes within a principle which has a much broader 
aeneral application, and which is expressed in the maxim, 
volenti non Jit injuria. Ihe reason on which it is founded is, 
that whatever may be the master’s general duty to conduct his 
business safely in reference to persons who may be aflected by 
it, he owes no legal duty in that respect to one who contracts 

to work in the business as it is The rule of law, briefly 

stated, is this: one who knows of a danger from the negligence 
of another, and understands and appreciates the risk therefrom, 
and voluntarily exposes himself to it, is precluded from 
recovering for an injury which results from the exposure.” 

As to the nature of the assumption of risks, the court 
observed : “ One does not voluntarily assume a risk who 
merely knows that there is some danger, without appreciat- 
ing the danger. On the other hand, he does not necessarily 
fail to appreciate the risk because he hopes aud expects to 
encounter it without injury. If he comprehends the nature 
and the degree of the danger, and voluntarily takes his chance, 
he must abide the consequences, whether he is fortunate 
or unfortunate in the result of his venture.” 

The doctrine of obvious risks was well explained in Sullivan v. 
India Mfg. Co.*^ in which the court said: “Though it is a part 
of the implied contract between master and servant (where 
there is only an implied contract) that the master shall provide 
suitable instruments for the servant with which to do his work, 
and a suitable place where, when exercising due care himself, he 
may perform it with safety, or subject only to such hazards as 
are necessarily incident to the business, yet it is in the power of 
the servant to dispense with this obligation. When he assents, 
therefore, to occupy the place prepared for him, and incur the 
dangers to which be will he exposed thereby, having sufficient 
intelligence and knowledge to enable him to comprehend them, 
it is not a question whether such place might, with reasonable 
care and by a reasonable expense, have been made safe. His 
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assent has dispensed with the perforniance» on the part of the 
master, of the duty to make it so. Having consented to serve 
in the way and manner in which the business was being 
conducted, he has no proper ground of complaint, even if 
reasonable precautions have been neglected.” So also in Leary 
V. Boston R. B. Co.,*^ Devens, J., said : “The servant assumes 
the dangers of the employment to which he voluntarily and intel- 
ligently consents, and while ordinarily he is to be subjected 
only to the hazards necessarily incident to his employment, if 
he knows that proper precautions have been neglected, and 
still knowingly consents to incur the risk to which he will be 
exposed thereby, his assent dispenses with the duty of the 
master to take such precautions.*' 

In O'Maley v. South Boston Gaslight Co.,®* the Court 
said : “ Tiie doctrine of assumption of the risk of his employ- 

ment by an employee has usually been considered from the 
point of view of a contract, express or implied ; but as applied 
to actions of tort for negligence against an employer, it leads 
up to the broader principle expressed by the maxim, volenti 
non Jit injuria. One who, knowing and appreciating a danger 
voluntarily assumes the risk of it, has no just cause of 
complaint against another who is primarily responsible for the 
existence of the danger. As between the two, his voluntary 
assumption of the risk absolves the other from any particular 
duty to him in that respect, and leaves each to take such 
chances as exist in the situation, without a right to claim any- 
thing from the other.” The duty violated in this case was a 
statutory one. The Court in overruling the contention that 
the doctrine of obvious risks would not apply to such a duty 
said: — “It would be an unwarranted construction of the 
statute, which would tend to defeat its object, to hold that 
laborers are no longer permitted to contract to take the risk of 
working w here there are peculiar dangers from the arrange- 
ment of the place and from the kind or quality of the machinery 
used. We have no doubt that one may expressly contract to 
take the obvious risks of danger from inferior or defective 
machinery, as well since the enactment of this statute as 
before.” 

The same has been held still more recently by the Supreme 
Court of Massachusetts in Goodridge v. Washington Mills 
Co.,' and by the New York Court of Appeal in Knisley 
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V. Pratt? To sustain a right of action by the employee in 
such oases, it is necessary to hold that where the statute 
imposes a duty upon the employer the performance of which 
will afford greater protection to the employee, it is not possible 
for the latter to waive the protection of the statute under the 
common law doctrine of obvious risks. The New York Court, 
however, regarded “this as a new and startling doctrine, 
calculated to establish a measure of lial)ility unknown to the 
common law, and which is contrary to the decision of Massa- 
chusetts and England under similar statutes.” It was 
contended in this last case, “ that the Factory Act is passed to 
regulate the employment of women and children, and imposes 
upon the employer certain duties, and subjects him to specified 
penalties in case of default ; that a sound public policy requires 
the rigid enforcement of this Act, and it would contravene that 
policy to permit an employee, by implied contract or promise, 
to waive the protection of (he statute.” This contention was 
overruled, and the court said : We think this proposition is 

essentially unsound, and proceeds upon theories that cannot 
be maintained. It is difficult to perceive any difference in the 
quality and character of a cause of action, — whether it has its 
origiu in the ancient principles of the common law, in the 
formulated rules of modern decisions, or in the declared will of 
the legislature. Public policy in each case requires its rigid 
enforcement, and it was never urged in the common law action 
for negligence that the rule requiring the employee to assume 
the obvious risks of the business was in contravention of that 
policy.” 

84. The main question in these cases of the assumption of 

risks is, as already observed, whether the 

th^v^antarine9s*of the particular case volun- 

asLm^ioa oTrisks, * because a consent of the workman or 

labourer to the injury resulting' < to him 
will be implied only if the assumption is such. The word 
voluntary, as generally used, implies merely the absence of 
coercion. Thus voluntary appearance in judicial proceedings 
before a foreign tribunal operates in some cases as a waiver of the 
jurisdiction of that tribunal over those proceedings ; and a 
person is said to appear voluntarily if he does so without 
duress of person or goods.’’ An acknowledgment is generally 
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said to be voluntary, when it is made without coercion.* 
In particular cases and particular classes of cases the word has 
a somewhat narrower or broader signiSoation. Thus in regard 
even to acknowledgment, a voluntary acknowledgment has been 
held not to be equivalent to that made by a married woman 
“ of her own free will and 'accord, without fear, constraint or 
persuasion of iier husband.”* The question as to when a pay- 
ment is voluntary has been already discussed in S. 61. In 
cases of accident insurance, a voluntary exposure to obvious 
risks of injury implies conscious intentional exposure, some- 
thing which one is willing to take the risk of. * It is not 
such exposure as men usually are going to take such ns 
is incident to the ordinary habits and customs of life 
but ‘‘ something beyond the ordinary, or a wanton, a piece 
of gross carelessness, as we would term such in our designa> 
tion of a person’s conduct in tiie usual walks of life.”* 
In cases of the assumption of obvious risks by a servant 
or workman, a very restricted construction lias been put on 
the word voluntarily, and almost any reasonable fear is held 
to exclude voluntariness. 

I 

In Woodley v. Metropolitan D. R. Co.,^ Cockburn, C. J., in 
his judgment, indeed, said : “ With a full knowledge of the 
danger, he (Woodley) continued in the employment, and had 
been working in the tunnel for a fortnight when the accident 
happened. .... If he becomes aware of the danger 
which has been concealed from him, and which he had not 
the means of becoming acquainted with before he entered 
on the employment, or of the want of the necessary means 
to prevent miscliief, his proper course is to quit the em- 
ployment. If he continues in it, he is in the same position 
as though he had accepted it witli a full knowledge of 
its danger in the 6rst instance, and must be taken to waive his 
right to call upon tlie employer to do what is necessary for his 
protection, or in the alternative to quit the service. If he 
continues to take the benefit of the employment, he must take 
it subject to its disadvantages. If a man chooses to accept 
the employment, or to continue in it with a knowledge of the 
danger, he must abide the consequences, so far as any claim 
to compensation against the employer is concerned. Morally 

* Brown v. Farran, 8 01iio« 158. j ^ Manufacturers* Accident Indemnity 

* Scott Vk Simons, 70 Ala., 857. | Co. «• Dorgan, 58 Fed. Rep, 945. 
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speaking, those who employ men on dangerous work without 
doing alt in their power to obviate the danger are highly 
reprraensible, as 1 certainly think the company were in the 
present instance. The workman who depends on his employ- 
ment for the bread of himself and his family is thus tempted to 
incur risks to which, as a matter of humanity, he ought not to 
be exposed. But looking at the matter in a legal point of 
view, if a man, for the sake of the employment, takes it or 
continues in it with a knowledge of its risks, he must trust to 
himself to keep clear of injury.” 

A stricter view appears to have been taken in subsequent cases. 
Thus in Yarmouth v. France* Lindley, L. J., said ; “ If no- 
thing more is proved than that the workman saw danger, 
reported it, but, on being told to go on, went on as before in 
order to avoid dismissal, a jury may in my opinion properly 
find that he had not agreed to take the risk and had not acted 
voluntarily in the sense of having taken the risk upon himself. 
Fear of dismissal, rather than voluntary action, might properly 
be inferred. A fortiori might the jury properly come to such 
a conclusion if it was proved that the workman was told by 
his superintendent not to mind, and that if any accident hap- 
pened the employer must make it good. Such an additional 
circumstance would go far to negative the inference that 
the complaining workman took the risk upon himself.” 

In Thrussdl v. Handyeide^* Hawkins, J., also said : It is diffi- 
cult to say, where a man is lawfully working, subject to the 
orders of his employers, and to the risk of dismissal if he dis- 
obeys, that if, after asking for and failing to obtain protection 
from the danger caused by other people’s work, he sufiers 
injury, the n)axim Volenti non jU injuria applies. It is 
true that he knows of the danger, but he does not wilfully 
incur it. Scienti, as was pointed out in Thomas v. Quarter- 
tnaine and in Yarmouth v. Frame, is not equivalent to 
Volenti. It cannot be said, where a man is lawfully en- 
gaged in work, and is in danger of dismissal if he leaves his 
work, that he wilfully incurs any risk which he may encounter 
in the course of such work, and here the plaintiff had asked 
the defendants’ men to take care. It is different where there 
is no duty to be performed, and a man takes bis chance of the 
danger, for there he voluntarily encounters the risk. If the 
plaintiff could have gone away froipi the dangerous place 
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without incurring the risk of losing his means of livelihood, 
the case might have been different; but he was obliged to 
be there ; his poverty, not his will, consented to incur the 
danger.” 

In Memhery v. Great Western By. Co.t Lord Bramwell 
proposed to base his decision on a very liberal constiuction of 
the word “ voluntarily’*; on the' view that voluntariness can be 
excluded only by physical constraint, and that where a person 
can take his option to do a thing or not, to do it and does it, 
he does it voluntarily. He said, “ 1 hold that where a man 
is not physically constrained, where he can at his option do a 
thing or not, and he does it, the maxim applies. What is 
volens ^ willing ; and a man is willing when he wills to do a 
thing and does it. No doubt a man, popularly speaking, is 
said to do a thing unwillingly, with no good will, but if he 
does it, no matter what his dislike is, he prefers doing it to 
leaving it alone. He wills to do it. He does not will not to 
do it. 1 suppose nolens is the opposite of volens, its negative. 
There are two men, one refuses to do work, wills not to do it; 
and does not do it. The other grumbles, but wills to do it, 
and does it. Are both men nolentes, unwilling ? Suppose an 
extra shilling induced the man who did the work. Is he 
nolens^ or has the shilling made him volens ? There seems to 
be a strange notion, either that a man who does a thing and 
grumbles is nolens, is unwilling, has not the will to do it, or 
that there is something intermediate between nolens and volens, 
something like a man being without a will, and yet who wills. 
If the shilling made him volens, why does not the desire to 
continue employed do so ? If he would have a right to refuse 
the work and his discharge would be wrongful, with a remedy 
to him, why does not his preference of certain to an uncertain 
law not make him voUns as much as any other motive ? The 
master says, here is the work, do it or let it alone. If you do 
it, I pay you ; if not, I do not. If he has engaged him, he 
says, 1 discharge you if you do not do it ; I think I am 
right; if wrong, I am liable to an action. The master says 
this, ‘ the servant does the work and earns his wages, and is 
paid, but is hurt.” ’ The other lords did not, however, concur 
in that view, Lord Herschell expressly declining to express 
any opinion on the point, and the case being decided on other 
grounds. 


Ap. Oaj.» 187* 
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85. Hr. Mayne observes that ** the mere fact of an adult 

placing himself under treatment in a 

Consent to an act im- surgical ease would carry with it an im* 

plies consent to every- p|ied readiness to submit to everythine: 
thing necessary to do f. . « ° 

that act. that was necessary for a cure. “ It is on 

this very principle that an agent, having 
authority to do an act, lias authority to do every thing lawful 
which is necessary in order to do that act.” Authorizing a 
person to do an act is, so far as this question is concerned, 
consenting to his doing that act; and it is a general principle, 
even if the authority be impliedly conferred, that it must 
involve an authority and onssnt to do everything necessary to 
effect the purpose for which the agency was created. 

On the same principle, it is sometimes maintained that a 
consent to an act or event implies a consent to what is done to 
bring on that act or event. Ortmann even goes so far as to 
broadly maintain that 9ver die Wirkung will, muss auch die 
Ursache wollenS*^ “ This is no doubt condemned by Kessler, who 
says ; man kann den Erfolg wollen in dem Sinne, in welrJiem 
dies irgend von dem Erfolge einer fremden Handlung gesagt 
werden kann, ohne in dessen IlerbeifUhrung einzuwilligen. 
So mancher von Zahnweh Geplagte icill den kranken Zahn gerne 
los sein ; damit hat er noch Idngst nicht in das Ausziehen einge- 
willight.^’'^^^ No jurist, however, has maintained that by con- 
senting to a consequence we do not consent to its cause, when 
that is the only and inevitable cause of that consequence. It 
will be almost absurd to say that a consent to certain papers 
being burnt, does not imply a consent to the application of n 
lighted match to them ; or that a consent to a person shooting 
does not imply a consent to his pulling the trigger with intent 
to shoot. 


86 Consent of a person to an act shall not necessarily be 

, , implied merely from his not taking steps 

Consent not implied prevent the doing of it. Remaining 

passive intentionally to an act likely to 


(a;) Who wills the effect mast also will the cause. 

Of) We oaa will the coaseqaences, In the sense in which this can in any way be said 
of the oousequences of another person's act, without consenting to the bringing about 
of that act. Thus many a person troubled with toothaohe, wills to ^ rid of the diseased 
tooth ; he has therewith, however, by far not consented to the drawing out of it. 


1* Goltd. A. XXV, 118. 
Eest. Einw., 26. 


Mayne Or. L. 400. 

S. 188, Act IX of 1872. 




•- M ] CONSENT NOT IMPLIED FEOM NON-PBBVENTION. 


t«ke place, after knowledge of that likelihood, and thus 
allowing it to proceed, with a view to the discovery of the 
oftender or of the evidence of the offence does not import a 
consent to that act. Any presumption of consent that the 
passivity might warrant would be rebutted by the object with 
which the passivity was adopted ; and it would indeed be strange 
to infer consent to an act from conduct directed exclusively to 
the punishment of tiiut act. 


It will be the same, even if the information of the intended 
commission of the offence is communicated by one of the 
real confederates of the person who commits the offence. This 
generally takes place in cases of contemplated burglary, 
when the owner of the house in which the burglary is 
proposed t() be committed, on receiving information, only 
takes steps to secure the offenders in the very commission 
of the offence. And it has been repeatedly held that if a 
person knows that a burglary is to be committed in his house, 
and merely fakes no steps to prevent if, but lies in wait to 
catch the burglar, he is not to be deemed tu consent to the 
entry.*® 


Thus in 'rhompnun v. State , it was held that the fact that the 
owner upon being advised of the intended burglary made no 
effort to prevent it, but provided a force to secure the arrest 
of the burglars, did not involve a consent to the entrance, and 
would not affect their criminality. Jn this case, stress was 
laid on the circumstance that the owner had not made any 
agreetnent with the confederate giving the information by 
which he was to bring the burglars to his house. The 
rule will be the same, even if there is such an agreement. 
Where a man to whom the persons who had planned the 
burglary of a store communicated their plan, informed the police, 
and was advised tu continue in the plot and keep the police 
informed, and the police with the consent of the owner of the 
property secreted themselves in the store on the night when 
the burglary was to take place and captured them; it was held 
that no inducements were offered to them to commit it, nor 
were they encouraged to commit the same, and tlie mere con- 
sent of the owner of the property, to the police occupying 
the store in order tu arrest them did not constitute a consent 
to the entry.*® 


State r. Covington. 2 Bailey, 660. 18 Ind., 386. 

Stater. Sneff, 23 Neb., 4H1, Teoido r. Morton, 4 Utah., 407. 
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In The Empress v. TroyluJcho Natli^ the accused asked the 
proprietor’s godown-keeper to take out more goods tlian had 
actually been sold through the firm with Avhich the accused 
was connected, telling him that the profits would be divided 
between them ; and the godown-keeper having obtained the 
owner s permission assented, and the accused was arrested 
taking out the excess goods by the police, who had been com- 
municated with, and the High Court upheld his conviction 
for abetment ot theft under section Jackson, J,, in his 
judgment observing, that ** the circumstance — that OAving 
to the property being removed with the knoAvledge of the 
owner, the technical offence of theft had not been commit- 
ted— does not save the prisoner from the consequence of the 
abetment.’* There appears to have been no argument on 
behalf of the accused before the. High Court, and the ques- 
tion as to whether consent could be implied from knowledge 
was apparently not discussed, and the observation in regard 
to there being no theft was a mere dictum : and in the face 
ot the general consensus of opinion, such a knowledge 
alone could not, in the circumstances be held to import 

consent, and mere knowledge of the owner is quite immaterial 
for theft. 


^ In (xermaiiy the high authority of Binding is against this 
view, and he considers that there is in such cases an express 
consent^ to the taking away of the thing though not to its 
appropriation, and therefore there will be no theft but onlv 
untcrschldcfunn (embezzlement).^’^ The Aveiglit of opinion 
appears, ‘however, to be against him ; and Olshausen, in liis 
Commentary^ on the German Penal Code,^^ observing that 
a mere handing over of a thing is not to be deemed a consent 
to its removal by the receiver thereof, adds : ehensowenitj 
ist jede Nichtverhtnderung der Wegnahme mif /jxistimmung 
identisch^Q') and gives the following illustration in support 
of the rule, Der Kaufer eiuer (iuanlitat Spreu suchteden mil der 
Zuniessiing heauftragten Arheitev zu reranfasscu. ihm stait 
dessea Raps zttzumessen ; letzterer gtug im Ei Hvcrstdndnissc 
seines Herrn soiveit durauf ein^als er es geschchen liesSt dass der 


(*} Still l6fiB cftn tlic UQu-proTcntlon of fttVAjr bo idouticftl witb couscui* 


I 11 Bind. Norm., CSS. 

• ‘ P. 880. 


® 1. 1*. R.| 1\ . Oul.) 306. 
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Ktivfer des Bapses sick hemd^ohtigte ; e^' erfolgte Yerurthei- 
lung des Kaufcrn wegen Diebstcdd 


There appears to be a difference on the point among 
Italian jurists. Paolo says, potere agire di furto anche colui 
che essendo preaente al furto che si commeteva a suo danm 
prohiherc potuit et non prohtbuii. Francesco Carrara admits 
che V (innuenza tacdfa c presunta del proprietario fa cessare 
il ftirto, perchc, mpponiamo la ipotexi che chi prendeva la 
rohti arcMe ragione di credere che il proprietario comen tisi^e.^ 
lie added, however, that this did not destroy the general 
rule which recv^gnize(J theft even in ahlazione (removal) commit* 
ted in the presence of the proprietor. 


Consent to an act not 
im}>lied by providing 
fncilitios for it to catch 
the doer. 


87 . The rule goes much beyond mere passivity. No con- 
sent will be implied, even if a person 
learning that a crime is to be committed 
against him, instead of trying to prevent 
it, lays traps to catch the offender. These 
traps are nsiially laid by pruvidingfacilities 
for the commission of the crime. As observed by Dr. 
Wharton, the circumstance of the owner laying a trap, such as 
putting out lights or lessoning the difficulties of entrance, does 
not preclude a prosecution for burglary.®* If one simply’ 
leave marked property in such a position that if stolen, it 
can be identified ; or if, while keeping hk door fastened, 
he j)jit out the lights and collects a party of armed friends, 
to seize the expected burglar ; the existence of such traps 
forms no defence. The fact tlnit facilities for committing 
an offence are afforded, or even that tem]>tations to its 
cotimiission are put in the way of the offender by one who 
is seeking to entrap him, will not affect the question of his- 
ouilr, or ndieve him from legal responsibility for the 


on me. 


The pnioUtisor -»f fi quantitij of husks sought to persuade the liiliourer ont mated 
^sitll the iTioasiiriiig out of it to givt' him vapeseed instead. The latter, in understanding 
with hi'^ nuistor, allowed this to take place, so that the purohasiw poesesfeed himsolf of 
Iho rnpesced, and the purohager was convictrtl ot* theft, 

(//) Th(‘ assent tneit nn<l presumetl of the i>roi)noior preventctl (the taking;) being 
theft as we assume the hypotliesis that he who took the thing had i-oaeon to believe that 
the proprietor would coneoiit. 


** Onrr. Prog., Art. 2034 (u). 


I I Whart. Or. L., 164. 
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The leading case in support of this view is The King 
V. Eggintor?^ in which the owner of a property, on being 
informed by his watclitnan that he had been solicited to take 
part in a robbery of the master’s house, toid the servant to 
go on with the business and consented to his opening a door 
leading to the front yard, and also marked all the property he 
left in the place where the robbers were expected, to come 
with a view to apprehend them, and this conduct of the owner 
was held not to negative the offence, on the ground that he 
only gave them a greater facility to commit the larceny than 
they otherwise might have had ; and that this could no more be 
considered as an assent than if a man, knowing of the intent of 
thieves to break into his house, Avere not to secure it with the 
usual number of bolts ; that there was no distinguishing 
between the degrees of facility a thief might have given to him ; 
that Boulton (the owner) never meant that the prisoners 
should take away his property.” 

Referring to that case, Stephens in his Digest of Criminal 
Law,®* gives the following illustration as a correct statement 
of the present law on the subject. “ A instigates B, C’s 
servant, to help A to steal money in C’s desk. B tells his 
master, 0. C, in order to detect A, tells B to go on with the 
business, and so arranges matters as to give A and B opportu- 
nities to break open the desk and take the money. This is 
theft in A.” 

It has often been held that where the owner of certain pro- 
perty on learning that an attempt is to be made to steal it, should 
leave it exposed or place it in some position in expectation that 
it will be stolen from there by one whom he suspects to be a 
thief, he shall not thereby be held to have consented to the 
unlawful taking of the property.*® In Reg v. Ady^^ the defence 
was that the prosecutor, a clergyman, had gone to a magis- 
trate with the accused, knowing well who he was, and simply 
for the purpose of entrapping him into the commission of an 
otience, and of making evidence to support a case against him. 
Patteson, J., said however, “ If the ilefendant did obtain the 
money by false pretences, and knew them to be false at the time, 
it does not signify whether they intended to entrap him or not.” 
In R, v. *® overtures were made by a person to a 

** Leach G. C,, 913, I Lyone, Car, & M., 217. 

»» P. 257. I 7 Car. & P.,140. 

■8 1 0. AK., 195. 
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servant of a publican to induce him to join in robbine his mas* 
tor’s till. The servant communicated the matter to the master, 
and by his direction, some weeks after, opened a communication 
with that person, in consequence of which that person came to 
the master’s premises, w'liere the servant had, by the master’s 
direction, placed some money marked by the master, in order 
that it might be taken up by the thief, and it being so taken up, 
the offence was lield to be larceny. 

The same rule is acted upon in the United States also. 
Thus, in Williams v. 8tate^ Bleckley, J., observed : ‘‘It 
seems to be settled law that traps may be set to catch the 
guilty. Opportunity to commit crime may, by design, be 
rendered the most complete, and if the accused embrace it 
he will still be criminal. I’roperty may be left exposed for 
the express purpose tlxat a suspected thief may commit liimself 
])y stealing it. The owner is not bound to take any measures 
forj security. He may repose upon the law alone, and the law 
will not iiKjuire into his motive for trusting it.” In StcUe v. 
Jansen, a detective having disclosed to the .police the i)lace 
of an intended burglary, the proprietor of the building, upon 
the direction of the police, left the rear-door, usually locked 
iind baiTed, imfastened, but closed, and in the night the 
accused with the detective entered that door, the accused lifting 
the latch and opening it, and he was arrested by the police 
and the proprietor lying in wait inside, and it was held tlxat 
there was no such consent to the entrance as to negative 
the offence of burglary. 


The same was held in State v. Stiekney^^ in which tlie 
appellant perstmally performed every act which was essential 
to the burglarious breaking ; and .lolinston. .1., in deliveiing the 
o])inion of the Supreme Court of Kansas, said : “ The fact that B 
was Avilling to assist in and facilitate the detection and arrest 
of a criminal does not amount tr> a consent to the commission 


of the crime, nor Avill the mere fact that there was a detective 
with and apparentl}' assisting appellant in the commission 
of the crime constitute a defence. ... If the outside lock was 
broken by appellant, and an entry effected by him with the 
intent to commit crime, he cannot esca|)e responsibility by the 
mere fact that the inside bar Avas not fastened, nor because the 
owner of the building was lying in Avait to discover and 
apprehend the criminal,” In Staie v. Duncan , it was held 


>» 66 Qa. 891. 
so 28 Kan., 498. 


01 58 Kan., 808. 
0* 8Kob.,66S. 
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tyt. where one had been notified of a design to steal his goods, 
he, nather ratifying nor suggesting, might, in order to detect the 
thief, direct an agent to encourage the design and afford 
facilities for the completion of the crime ; and that such 
facilities would not affect the criminal liability of the thief.^^’ 
In Pigg v. State, ^ it was held that if the design was origi- 
nated bv the thief, and the owner mei*elv afforded an 
opportunity and provided for his discovery, the guilt would 
be complete. 


The same view appears to be taken in European countries. 
Francesco 'Carrara refers to a case in Germany in which 

a' 

a shopman, informed of the contemplated theft of his property, 
rather than prevent it fiicilitated it, and the highest court helil 
that there was no theft, as /7 7adr<> .n impadvonivn delle cew 
aJtrui mentre il proprieftirio I'olem che cost fosse. ^J'hc 
Italian jurist, however, <loes not concur in that view, and 
says JE rero che nel tpoineiito del furto i! propriefario rojera 
che uuo del I odd rtihai^se. Ma lo coleva per pole re denunziare 
VcdtrOffarlo ptmice e ricuperare le cos sue : di/m/ue Vaninio di 
ahhandonare il possesso in Ini non vifti, e si scambia la. volonfii 
di portare il ladro alia pena, col consenso alia distrazione del 
possesso e del domtnfo, Xon tnaneavano dumpie gH es/renii 
ohietthn del furto: e non manenvano gli sfremi subieftirl^ 
perchi' il ladro niente snpeva che il padrone to/lerasse il rid>a- 
mento per poi denunci a r! o . D'alfronde II dubbin c in termini 
risolufo dad a 1. 20, C. de furfis ; su! fondamenfo della ipiale 
Struvio^ alia regola del conxenso del padrone ajipone la limi- 
tazione nisi dominus ideo patiatnc peri contrectafionem of in 
ipso facto t'urem deprehendat. llguale problenta potrebhe pro- 
<i in tenia di adidferio e crederei con identica soluzione. 


(.4) The decision in Allen r. State *•'’ is jif»t ajorainat tin’s ^iew, as in that oaso not 
only was the key, with which the look wa*^ opened, furni‘'hed by the iiifuiter to the 
NfTvant directly for the purpose of furthering the scheme for the robbery frrmi the locked 
room, but the servant had turned the bolt ; and the acquittal proceeded on t he ground 
that there was no breaking actual or eonstruotivc. 

(h) The thief took possession of the things, while the proprietor wished that ho 
should do so. 

(c) It is true that at the moment of the theft, the j)ropriolor wished that one of ilw 
thieves should steal. He wished this, howiJver, in order to be nblo to ilonounce the other, 
to have him punished, and to recover his own things. The intention of giving 
possession was therefore not present, and the will to bring the thief to punishment is 
mistaken for consent to the transfer of possession and ownership. There >vore not wanting 
therefore the objective essentials of theft, and there wore not wanting likewise th(* 


Ryntagma Juris Civilig exercilat: 
48. lib. 47, tit. 2, B. 15, p, 75f». 


40 Ala., 334. 
n * 43 Tex , 108. 

3® Carr. Prog., 8. 2034 (nj* 
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88. Even creating an upportuuity for the commission of-au 

act is not an implied consent to that act. 

Creating opportunity Thus Dr. Wharton says : “ When to the 

imply consent to it. Constitution ot an offence it is necessary 

that it sliould be conunitted without the 
consent of the party assailed, it is no defence that opi)ortunities 
for the consummation of the offence, were offered by Grovern- 
inuut or by prosecution. Exposing of marked goods, by their 
owner, to a supposed thief, has been repeatedly held not to bar 
a prosecution for larceny.” 

It has thus been held, that it is no defence to an indictment 
for soliciting a servant to rob his master, that the servant 
stiuglit out the defendant with the ex])ress jmrpose of receiving 
a solicitation, that the defendant might be convicted.®^ So 
also, when; a ])erson. having heard of the ])ractice of a highway 
man to rob a eertiiin stage accompanied it in a post-chaise for 
the jmrpose of apprehending him, and when he came up, and 
j>reseuted a weapon hud demanded money, gave him some ; 
and then with a weapon which he carried for that purjjose. and 
with the assistance of the passengers of the stage, captured tlie 
rohher, and it was held that the offence of romKjry was com- 
mitted.'’® 

4 

The same lias been held rcjieatedly in the Dniteil States. 
It has thus been held there, tliat merely furnishing ojiportu- 
nities to commit larceny, for the purpose of enti*a]>ping the 
one w'ho jirovcs guilty will not prevent his conviction.*' 
If a man is suspected of an intent to steal, and another, to 
try him, leaves his property in his w^ay, which he takes, he is 
guilty of larceny. But it would not be so, if the master had 
<lirected the servant to deliver the property to the thief, instead 
of funiishing facilities for liis arriving at the jilaco where it Avas 
kej>t. In People v. /fansebnan, “ a jxilicc! officer for the 
jmrjioso of discovering the person Avho had been committing 
some crimes, feigned drunkenness and pretended to fall in an 


• ubjeolivc essoutials, the thic'l: tlul not know lliat the owner tolerated tlie theft only 
ill onler tt> dcuotince him. The doubt In moreover solved in the terms of 1. 20 Chapter oii 
TIieEt, oil the grouutl of which Slruvio to the rule of the consent of the owner adds the 
Jiiiiitatiuu, unleas tlie owner allowetl the removal to take place, so that he might seiao 
the thief/* A similar question can be raised on the subject of adultery, and I believo 
with a similar solution. 


I Whart. Cr. L., 104. I Nordeu*s Case, Fost.. 139, 

as Uog, t,. Quail, 4 F, & F., 1076, | *o Vamer v» StatOi 72 Ga,, 740, 

Dodge r. Brittain, Meige, 84. 
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alley in a drunken stupor, and while so Ijdng in a perfectly 
conscious condition, a person whom he had not suspected 
came up to him and took some money out of lus pocket, he 
making no I'esistance, it was held tliat there Avas no such 
consent as to prevent the taking being larceny. The Court 
said : “ We do not think theTO is such consent, where there 

is mere passive submission on the jrnrt of the owner of the 
goods taken, and no indication that lie wishes them taken, and 
no active measures of inducement employed for tlie purpose 
of leading into temptation. 

It is outlie same principle, that sending decoy letters is held 
not to imply a consent to their being taken by the person to 
whom they are addressed, and who takes them. It has been 
repeatedly held, that the circumstance of the letter stolen 
being a decoy letter, is no defence against a charge of larceny.^* 
Thus, in Jieg. v. Gardner, " an officer in Postal Department 
intending to try the honesty of a post-mistress, sent a letter 
by post, addressed to a fictitious jierson and a fictitious 
street, putting two marked coins in the letter, so as to ^lass 
her hands. Her taking out the marked money was held to 
be larceny. And it ivill be so, even though the letter may, on 
account of the maimer of its posting^® or otlierwisc, not 
constitute a mail letter, and its stealing, tlierefore, may not be 
punishable as the larceny of a mail letter.®® 


There was a ditference among Kouiau Lawyers on the 
point. Gains ■*' said, that, “ if Titius solicit my slave to steal 
my projierty, and convey it to him, and my slave inform me of 
it, and I, wishing to detect Titius in flae^rante delicto, jiermit 
my slaA'e to convey my goods to him,” there would be no theft, 
as I consented to his dealing with my property. Tliis Avas in 
accordance with the opinion of the jurists of the Sabinian 
School. Dlpian’s opinion was, however, different, and Justinian 
finally decided that there Avas no consent in such cases. And 
Kessler points out that it Avill make no difference in the law 
that the person solicited is a servant and not a slave, adding 
Ich iriirde kein Bedenken tragen, ihn ah Dieh zu hestrafen. f"’ 

i^r) 1 would bare no scruple to pnniib him as u thief. 


70 Cal., 460. 

^3 United Slates r, Foyc 1 Curt. 

0. c., m. 

United States r. Cottingham. 8 
Blatohf., 470. 

1 Car. & K., 628. 


Beg. r. Shephard, Dears C. C. 
606. 

United States v. Hathews, 35 Fed. 
Rep., 890; Connor r. People, 18 
Colo., 87 B. 

III., 8. 198. 
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89. Consent will not be implied from encooieg^ng . or even 

co-operating by agents in the doing of a 

Eomura^g or criminal act mth a view to the discovery 

d&S^he d“ “does of the offender, so long ^ the doer is 
not imply consent to it. not mduced or urged to the act by the 

person against whom the act is done, or 
by his agent. Thus, if the owner, in order to detect a number 
of men in the act of stealing, directs a servant to appear to 
encourage the design, and lead them on till the offence is 
complete, so long as he does not induce the original intent, but 
only provides for its discovery, after it is formed, the crimin- 
ality of the thieves will not be affected. “ In 7?e^. v. 
Bamien, ** a person was convicted of feloniously making dies, 
though he got them made by a person, who, before making them, 
applied to the mint, and received instructions to make them. 
In Gom. V. Hollister*'’ Brown had informed the chief 
of Police and Spencer, into whose pay office the robberj’ was to 
be committed, of the purpose and plan of the alleged confeder- 
ates, and of the time they had fixed for the consummation of the 
offence, and was co-operating Avith the police and the intended 
victims of the plot for the purpose of detecting those 
engaged therein ; and it was held, that it did not follow that 
two of the confederates, who, without any suspicion that Brown 
was acting the part of a detective and informer, feloniously took 
and carried aAvay packages of money, were any the less 
guilty of larceny. 

90. Inducing a person to do an act, however, implies a 

consent to the act. It has been repeat- 

inducing a person to ^<Jiy field, that, if the design of an act 
nn net implies consent to ^ . , 

the act. originated uy a person against whom 

the act is to be done or by his agent, 
and is suggested by him to the person w'ho does the same 
merely adopting the suggestion, the latter is deemed to do it 
with the implied consent of the originator." In The King v. 
Egginton, " the Court laid great stress on the circumstance 
that although Boulton, the owner of the things stolen, “ had 
permitted or suffered the meditated offence to be committed, 
he had not done any thing originally to induce it; . . . 
that the design originate with the prisoners ; and that all 
Boulton did was to prevent their design being carried into 


Rex. V, Whittingham, Lei^h O.C. , 
912 ; Comm r. Nott., 185 
1 Car. & K,, 995. 
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167 Pa., 13. 

O’Brien v. State, 6 Tex, App., 665. 
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undetected execution ; which differed the case greatly from 
what it might have be^ if he had employed hia servant to 
suggest the perpetration of the offence originally to the 
prisoners.” 

In People v. McCordt ** the proprietor of a store, with some 
other persons and a detective stationed themselves in tlie store, 
and another person acting as a detective left a window un* 
fastened, through Avhich the accused entered, wlien he was 
arrested, and indicted for burglar}’. He; was acquitted, how- 
ever, on the ground that the crime w’as instigated bv a confi- 
dante of the proprietor with his acquiescence, and the accused 
W’as merely aiding and abetting liitn . Campbell, .1 ., in delivering 
the opinion of the court, said : ‘‘He was not the active agent 
in the crime, but guilty of aiding and abetting Flint, and 
therefore only guilty if Flint w'as guilty. It w’ould be absurd 
to hold Flint guilty of burglary. He did what he w'as expect- 
ed to do, and had no such intention as w’ould hold him 
responsible. It may be true that a person does not lose the 
character of an injured party by merely waiting and watching 
for expected developments. ..... It w'ould be a disgra(5c to 
the law’ if a person who has taken active measures to jwrsuade 
another to enter his premises and take his property can treat 
the taking as a crime, or (]ualify any of the acts done by 
invitation as criminal. What is authorized to be done is no 
w’rong in law’ to the instigator. In this ease, Flint Avas active 
in the matter, and the circumstances are clear tliat it was b}’ 
such authority as Avould exonerate him and his victim from 
criminal responsibility.” 

In Johnson \. State, ‘ the court said : “ The fact of such 
conspiracy once being established, the subsequent consent of 
the owner (or those acting for him) for the conspirators to enter 
the building w'ill not affect tlieir guilt in the least, unless th(‘ 
evidence show’s that Higgins and Garwood, or the detective 
employed by them, suggested the offence, or in some way creat- 
t!tl the original intent or agreement to commit the offence as 
charged.” In Connor v. People, * the scheme to rob the Ex - 
press Company was instigatea by the superiors of H., and 
suggested by him to the person charged Avith robbery, and even 
commuuicjited to the officers of the (’ompany, who consented 
to it, and it was, therefore, held, that tlie offence of robbery was 

I 1 8 Tex,, App,, 598. 

» 18 Colo., 873. 


76 Mich., 200. 
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nut committed. (^) It has been repeatedly held that the employ- 
ment of spies is justifiable only so long as the person thus 
employed “ instigates offences no further than by pretending to 
concur with the perpetrators.” * 

91 . To imply consent on the part of a person, it is not neces- 
sary even, that he should have originated 
Soliciting a person to q£ ofienoe. Here Soliciting 

sent to it. ^ person to do an act will imply consent 

to the doing of the act, even if the idea of 
doing the act should have originated with the person doing it. 
Thus in Williams v. State/ the design originated with 
the thief himself, who, however, was invited to the place, where 
cotton was given him with the owner’s consent by his 
agent ; and Bleckley, J., in delivering the opinion of the Supreme 
Court of Georgia, observed : “ Can the owner directly, through 
Ms agent, solicit the suspected party to come forward and 
commit the criminal act, and then complain of it as a crime, 
especially where the agent, to whom he has entrusted the con- 
duct of the transaction, puts his own liand into the corpus delie- 
ti, and assists the accused to perform one or more of the acts 
necessary to constitute the offence ? Should not the owner 
and Ms agent, after making every tMng ready and easy, wait 
passively and let the would-be criminal perpetrate the offence 
for himself in each and every essential ]>art of it ? It would 
seem to us that this is the safer law, as well as the sounder 
moralitv, and we think it accords with the authorities. It is 
difficult to see how a man may solicit another to commit a 
crime upon his property, and when the act to which he was 
invited has been done, be heard to say that he did not consent 
to it. In the present case, but for the oivner’s incitement, 
through his agent, the accused may have repented of the 
contemplated wickedness before it had developed into act. It 
may have stopped at sin, Avithout putting on the body of crime. 
To stimulate unlawful intentions, with the motive of bi’inging 

(K) Goildard, J., iu delivcrini' llie opinion of the Supreme Court of Colorado, 

Wc do not wish to be understood as intimating that the services of adetective cannot bo 
lepitimatoly employed in the discovery of the perpetrators of a crime that has been or is 
being, committed, but we ilo say that when in their zeal, or under a mistaken tense of 
duty, detectives suggest the commission of a crime and instigate othei'S to take partin 
its ooiiimission in order to arrest them while iu the act, although the purpose may be to 
capture old offenders, their conduct is not only reprehensible, bnt criminal, and ought to 
be rebuked rather than cncournged by the oourts.” 

3 Reg. V, Mullins, 3 Cox, 0, 0. 531 ; 

Queen-Empress u. Mona Puna, I. 

Tj, Pom*, 663* 
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them to pauitthable maturitv, is a dangerous practice. Much 
better is it to wait and see ii they will not expire. Humanity is 
weak ; even strong men are sometimes unprepared to cope with 
temptation and resist encouragement to evil.*’ So also, where 
detectives, who had been working up a case against a person, 
went into a bank, and then went out and told him that they 
wanted more help and solicited him to go in to help them, and 
he followed them in, it was held that he was not guilty of 
burglary, * as the detectives could not be considered in any 
other light, than as the servants and the agents of the bankers in 
commimication with whom they had been acting. 

92 . The question of consent cannot arise in cases where the 

act constituting the oifeiice is dune by 

No question uf consent the person injured or b}' a person who 
where criminal act is actually is, or should be deemed to bo, an 
done by injured person, agent of his. No other person can be made 

liable for tlie acts of the victim or his 
agent.® Any other person can be charged wntlitheact, only as 
his accomplice, and to constitute a iJerson the accomplice of 
another in an offence, it is necessary that there should be an in- 
tentional co-operation in the commission of that offence. There 
can, of course, be no such co-operation w'heu the intention of 
the person doing the act is not to commit an offence, but to 
seciire the conviction of another person for the commission of 
an offence by that act. In State v. Jansen'' Brewer, J., 
observed, that the act of a detective may, perhaps, not be 
imputable to the ddfendtmt, as there is a w^ant of community of 
motive.” The law is quite clear, how'ever, against treating as 
an accomplice a person who participates in an act done by 
another, with a motive the very opposite of that other. 
Thus if one pretending by way of artifice to be an accomplice, 
but believed by the accu.sed to be a real accomplice, performs 
at the instance of the owner of the goods, acts amounting 
to the }>hysical constituents of larceny, the pretended accom- 
plice represents the owmer and not the accused, although the 
accused may have concurred in the acts and thought he 
prompted them, aud therefore the accused cannot m held 
guilty on account of them. Speaking of such an accomplice 
Bleckley, J., in Williams v. State ® observed that “ that jjersoii 
was in mental and moral concert wth the owner, not with the 


^ Speulcn V, Stato, 3 Tex. Ct. App., 
156. 


* State V. Oouglns, 41 Kan-. 618. 
23 Kao*, 466« 


.. 391 . 
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accused. It is incredible that he was engaged in stealing 
during this transaction. There was no guilty taking or carry* 
ins done by him. The defendant is responsible alone for such 
taking and carrying away as were done by himself. ’ The acts 
of the counterfeit accomplice proceeded from the joint will of 
himself and the accused. He, with the owner, was running on 
the line of detection and arrest. The accused had a supposed 
ally, but not a I’eal one. The pretended accomplice could do no 
act, which would render the defendant guilty, for the former 
was nriflking no effort to become guilty himself.” A spy is 
both in fact and in principle entirely distinct from an accomplice, 
and while the latter confesses himself a criminal, the former 
may be an honest man. (*') In liet] v. Despard, “ Lord 
Ellenborough observed, that these persons did not partake of the 
criminal contamination of accomplices who enter into “com- 
munication with the cou8j»irator8 with an original purpose of 
discovering their secret designs, and disclosing them for the 
benefit of the public.” 

Excluding the case of an accomplice, it is a general principle, 
that to convict a person of an offence, it must ajjpear that he 
himself did all tbit was necessary to constitute that offence. 
Thus where no criminal act is done by the person charged, as, 
for instance, the door is t)|)ened and he called to enter by an 
agent of the owner of the building, or the owner’s property is 
given to him by the agent,” though only with a view to secure 
evidence of his guilt, there will of course be no offence. 

On the same principle, a conviction for burglary in a court- 
room was set aside in Saunders v. People, ” in which a police- 
man had on the offender’s request left open the door of the court- 


(F) In ll 9 g. V. liullhis, ® Muule, J., in distingaishing between the two, said : ** Ab to 
P and 1), they were persons who. understanding as they say, that there were dangerous 
desi^s entertained by certain Chartist Societies, joined the meetings, and pretended to 
sympathize with the views of the conspirators, in order that they might communicate 
tneir designs to Oovemment. Tliey joined the scheme for the puipose of defeating 
it, and may be called spies. B, and B, on the other hand, were really Chartists, con- 
curring fully in the criminal designs of the rest for a certain time, until getting alarmed, 
or for some other cause, they turned upon their former assoeiates, and gave information 
against them. These persoos may bo truly oalM accomplices.” And this was quoted with 
approval in ^usen-Bmprfds v. Jcira^hffraw,^Un which Jai’dine, J„ in delivering the Jndg- 
mentof the Court, said: “M appears from his own account to have been the first 
instigator of the present offence ; not merely a spy, who knowing of onminal doings, 
or doings which will culminate in a crime, merely pretends to concur with the per- 
petrators.” 


® 8 Cox C. 0., 580. “ I. li. B., XIX Bom., 

^0 28 State Male, 489. I People v, Collins, 53 Cal., 186. 

88 Mich., 218. 



^90 QUESTION WHERE ACT HONE BT INJURBH mtSON. [g. gg. 

room under lus supeiior’s sanction, with a view that the offender 
ini^lit take away certain bonds from thei’e. In Sanders v. 
State, the i^rosecutor was informed that certain persons were 
coming to his smoke-house on a specified night to steal his 
meat, and he and others concealed themselves near by to watch ; 
the smoke-house door was opened, and the house entered, when 
immediately the parties on watch closed in and arrested 
two of the intruders in the smoke-house. It was claimed 
that Avhat was done was by the consent of the prosecutor, in 
pursuance of a plot arranged between him and one Ellison, 
it was held that if the breaking of the house, or the j*emoval 
of the meat was an act done by Ellison ivith the consent of 
tke prosecutor, and the intruder’s only aided and al)etted him, 
they Avould not be guilty ; but if the plan or plot was only to 
detect the crime, and not bring it about, they would be guilty, 
if in tact they feloniously broke and entered, or with a felonious 
intent, and A\ithout the prosecutor’s consent, I’emoved any part 
of the meat ; that a man might dii’ect a servant to appear to 
encourage the design of the thieves, and to lead them on till the 
offence should be complete, so long as he did not induce the 
original intent, but only provided for its discovery after it Avas 
fijimed ; that if a man AA’as suspected of an intent to steal, and 
iUiother to try him, left property in his Avay, which he took, 
he Avould be guilty of larceny ; but that Avould not be the case, 
if the master had directed the servant to deliver the propert)' 
to the thief, instciid of dii’ecting him to furnish facilities for his 
arriving at the place Avhere it was kept.’® 

In State v. l/ays,'^ a detective Avent Avith the accused to a 
store in the night-time, having previously informed the jx>licc 
of his intention. The accused rmsed the AvindoAv, and the 
decoy entered and handed out some goods to him, and the 
Supreme Court of Missouri held that as the accused did not 
enter the warehouse either actually or constructively, he did not 
commit the crime of burglarv, no matter what his intent Avas. 

It will be the same, even if the communication is not made to 
the master, but a servant in the interests of Ids master communi- 
cates to the police the intention to commit the offence, 
and under the instructions of the police encourages or facilitates 
the commission of the offence. In R. v. Johnsont’’ Maule, 
.1., said, tltat Cole the groom acting under the directions 

1 * Vide 80 Am. Rep., 130 (n), »» 16 S. W. It.. 514. 

»» Kemp V. 8tat», 11 Humph., 8sO »» 1 Oar. * M., 818. 
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of the police must be taken to have been acting under the 
directions of his master ; and that as he not only facilitated 
the commission of the offence, but actually lifted the latch of 
the door, and admitted the offender who entered an open door, 
the latter did not do any act that could make his entrance a 
burglary ; and the acquittal was mainly based on that ground. 

In Rex V. Bigley , a charge of burglary was maintained in 
the Irish Court against certain persons, though the proprietor 
of the house had, on being apprised of their purpose, provided 
a force for their reception, and on their knocking at the df)or, 
himself opened it, whereupon the prisoners rushed in, locked 
the door, and were proceeding further into the house, when his 
men overpowered and secured them. It was contended that 
there Avas neither force m)t fraud in the entrance, as the owner 
voluntarily, and with a knowledge of their intention, had 
opened his door to the prisoners so that a material ingredient 
of the crime of burglary w.as Avanting. The Judges Avere 
unanimous, hoAvever, that the offence was completed ; but the 
decision does not appear to rest on sound principles. 


1 Craw, k D,, 302. 
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CONSENT IS MERELY TO AN ACT. 


[ 8 . 91 , 98 . 


OHAPTEU V. 


The Scope op Consent. 


93. We must now consider the scope and the extent of consent) 

the orhit of its operation, and the extent of 
» mere y to effect. This involves an enquiry as to 

what it is that is consented to, when con- 
sent is given. It must, in the first place, be made clear that 
what is consented to is an act, including in tliat term also the 
intentional omission of an act. Consent cannot be given merely 
to a thing or to a person or to any state or condition of things 
or persons. Strictly speaking there can be no consent even to 
an event or to the consequences of an act, though as observed 
above a consent to them is generally spoken of even by lawyers 
and jurists. The Indian Contract Act Jias, no doubt, defined 
consent as an agreement of two or more parsons upon the 
same thing in the same sense. It is clear, however, from tin; 
context, that the word thing in that definition isused in its most 
comprehensive sense, in which it means rather an act than 
its physical object. 


94. Consent can besides be only to an act of another person. 

It concam^ vielmehr auf nichts mehr und 

toaSeJ’sTt.^*”"' ■»'*‘ni9er ah auf die ITandJini,i 

des Anderen, ’ The very definition of 
consent proposed by Kessler, as erlTurte Uebereinsfimmung des 
Willens etner Person mit der. . . Jiandlnng eines Anderen^^'"^ 

makes it plain that the act consented to must be of another 
person. One may wish for or intend one’s oivn act, but he 
cannot be said to consent to it. SS. 87 and 88 of the Indian 
Penal Code indeed speak of a person’s consent to suffer or to 
take the risk of harm, but to suffer or take the risk of harm 
is not an act, and the consent in such cases is really to another 
jierson doing the act which must or is likely to cause that harm. 


95. The operation of the mind in regard to one’s own act 

^ corresponding to the consent to another 
Distinction between ® - 


will. 


person’s act is designated volition or will- 
.ing. Thus “ will ’”is the state of mind in 


(a) Kothing more or less than the act of the other. 

(b) The declared agreement of the will of one person with the • . • act of another. 


Kess. Einw., 20. 


1 ■ Vide Suprot P. 
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favor of a man doing an act which he intends and decides to 
do, and a man is said tc will one’s own acts as he is said to 
consent to another’s acts. The cause of consent like that of 
will is separate and independent of consent, and a person 
may consent to an act of another as he may will his own acts, 
even though he does not wish for or approve of them. 

This distinction between will and consent was long ignored 
in the English law, and the two ivords often used synony- 
mously. Strange as it may appecar, no distinction was made 
even between the opposition to a person’s will and the mere 
ab.sence of his consent. Thus the Statute of Westminster I 
('h. 13, provided that no man “'should ravish a maiden 
Avithin age, neither bj’ her own consent, nor without consent, 
nor a wife or maiden of full age, nor other woman, against 
her wnll.” Ten years later the Statute of Westminister II, 
Oh. 34, provided that “ if a man should ravish a woman, 
married, maiden or other woman, where she did not consent 
neither before nor after,” he should be punished with death, at 
the appeal of the pirty ; and, likewise, “ where a man ravisheth 
a woman, married lady, maiden, or other w oman, with force, 
although she consent afterward, she should have a similar 
sentence upon prosecution in behalf of the king.” 

Notwithstanding that, however, every standard writer on 
criminal law defined rape as the carnal knowledge of a woman 
bv a man forcibly and against her will ; which clearly indicated 
not merely the absence of consent, but the existence of a will in 
the woman, which should have opposed the carnal knowledge. 

Tliis definition was adopted even by Judges in the Ignited 
States, as well as by some of the Legislatures there. The 
expressions “ without her con-sent,” and “against her will” 
came there also to bo used and imderstood as synonymous with 
each other. In Whittaker v. State, ® Orton, J., observed, “ In 
the law, and in defining the crime of rape, the terms ‘ against 
her will ’ and ‘ without her consent ’ are used convertibly. 
And they are so used in the statutes of many of the States, as 
in Massachusetts, Vermont, Ohio and New Jersey.” As point- 
ed out by Gray, J., in delivering the opinion of the Supreme 
Court of Massachusetts in Com. v. Burke* “ the earlier and 
more weighty authority shows that the words ‘ against h er 
Avill,’ in the standard definitions, mean exactly the same tlung 

■ 60 Wis., 618. I * KB H«S8., 876. 
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as ‘ without her consent and that tlie distinction between 
these phrases, as applied to this crime, which has been 
suffcrestod in some modeim books, is unfounded.” 


This confusion was due partly to the circumstance that 
most of the acts having a leg-al operation and giving rise to 
rights and duties, are of a compound nature, consisting of 
several physical movements by one person or m(.)re, A'iewed 
with reference to the movements of ditferent persons, the act is 
said to be of those jicrsons respectively, and sometimes even 
designated by different Avords. The giving of a thing- by one 
person to another is a taking of it In- that other. Tn cases of 
kidnapping or enticing a ix'rson, there is an act by the person 
kidnapped or enticed which consists generally in going aAvay 
from his guardian’s control. In cases of sexual intercourse, 
there is olten an act by the woman as well as one by the man, 
though there is no special word for the woman’s act. So far is 
the- doctrine carried that AA'hen a person to Avhom a an act is 
deme is passive and does nothing against it, his passivity and 
omission are deemed to be l-ds acts, and designated as per- 
mitting or submitting to that act, corresponcling to duhling 
of the Gcu-man jurisprudence. A person giving or taking a 
thing unconsciously to or from a person is thus said to give 
or take that thing Avithont his ccAu.scnt, Avhen what is meant 
is really only that it is given or taken without a conscious 
volition on his part, or Avithout the consent of the person to 
whom it is given or from aaIioui it is taken. The distinction 
lias con.siderable iinporlance in case of laTceny, Avliich includes 
iiiost of the offences relating to the transfei- of movable pro- 
perty ; the (iffcnce being deemed theft aaIk'D the act is lookcxl 
from tlio point of view of the pcTson taking the thing trans- 
ferre d, and extortion or cheating Avhen the. act is looked from 
the point of A'iew of the pcjrson giving it. Tn such cases, if a 
thing is given to any jxjrson unconsciously and Avithont ach’-or- 
tence thereto, there cannot but baA'c been a wil 1 to ffiA’^c it, 
but there may not have been a cojisent to its taking by any 
person. So also if a f erson takes a thing from another uncon- 
sciouslj’’ and Avitbout knowing of it, be may have taken it 
AA'ithout his own will, but there must liave been consent to his 
taking it on behalf of the giA^er. Similarly in cases of rape, 
Avhile will and consemt arc both operations of the Avoman’s mind 
in regard to the act of intercourse with her, will has reference 
to her oAvn part of the physical movements constituting that 
act, while consent lias reference to the man’s part of those 
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movements, and the intercourse may be rape when there is no 
consent of hers to his part of the act, or when he does it 
against her inclination to her own part of the act. 


06. The distinction between the opposition to will and the 

absence of consent was, however, distinctly 



decision, sjicakiug of the proper definition of the crime of rape, 
said: “ Is it carnal knowledge of. a Avoman against her 
will, or is it sufficient, if it be without the consent of the prose- 
cutrix ? If it must be against her will, then the the crime Avas not 
proved in tliis case; but if the offence is complete where it avus by 
force and Avithouther consent, then the offence proved that was 
charged in the indictment, and the prisoner Avas properly 
convicted.” In Raj. v. Charier Fletcher^ the indictment 
charged the prisoner Avitli having committed the offence of rajie 
against the girl’s aaIU andAA-ithout her consent ; and Pollock, 
0. B., in the judgment of the Court of Criminal Apiieal, 

observed more than once, that there A\ a8 no evidence in the 
case ” to establish either that the connection was against her 
Avill or Avithout her consent.* In the United States also, in 
People V. Crossirell,^ Cooley, J., in delivering the opinion of the 
Sui»reme Court of Michigan, cacu observed : “ We are aAvare of 
no adjudged case that AA'ill justify us in construing the words 
‘ against her Avill’ as equivalent in meaning AA'ith ‘without her 
intelligent assent,’ nor do Ave flunk sound reason Avill sanction 
it.” 


In regard to rape, the distinction is most clearly recognized 
in the Indian Penal Code and the New York Penal Code, 
according to which, rajje may be either against the Avill of the 
female with Avhom the intercourse is had, or without her 
consent." In explaining the distinction betAA'cen these alterna- 
tive expressions, Mr. Mayne says,“ that the phrase against one’s 
Avill “ implies mental opposition to an act Avhich is anticipated 
before it takes place. If a man sudilenly receives an unexpected 
bloAv, he is struck Avithout his consent, but not against his will, 
Avhich he has no opportunity of exercising.” This does not 
appear, however, to exhaust the difference betAveen the two 
expressions, which appear to indicate different conditions of 


Mayne 


» 18 Mich., 437. 

. , * I- P. C., 8. 876 iN. y. P. C.. 8. 878. 

Or. L., 5 81. 


• 8 Cox C. 0., 134. 

• 10 Cox 0. C., 248. 
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things. She may have a Avill for intercourse A\ithout con- 
senting to it, as she may consent to it Avithout having a 
Avill for it, and the intercourse will be rape if there is no 
consent, but not if there is no will. Mere absence of will, 
unlike absence of consent will not constitute rape, as will 
has reference to an act of her ow'ii, and its absence can 
interfere with her acting, or with the nature or legal 
character of her act, without necessarily atfecting the legal 
character of the act of another person which he ex hypothesi 
will do with her consent. It will be different, hoAvevcr, if the 
act consented to by her is done not in the absence of her Avill, 
but against (*. e., in active opposition to) her will, as will 
comes into play immediately prior to her act, and if against 
the act, must from its nature be held to indicate a revocation 
of her prior consent to the act. 

This distinction between the opposition to will and the 
absence of consent is clearly recognized in the Continental 
Codes in regard to other offences also. Thus, in speaking ol’ 
the cognate offence of assault against the modesty of a 
Avoman, R. Garraud says, that la jurisprudence prqiitaiif de 
Vahseme de toute determination precise et Idgale, parait decider 
aujourd'hui que Vattentat (I la pudeur existe toutes les fois 
que Vaate a ktk commis malyri la volonte ou meme sans le 
cotisentement de la victime.^ 

The Continental Codes appesir to make a distinction even 
between the absence of consent and the absence of Avill. Thus 
it appears, that in case of offences directly against the person 
of the individual affected the act to constitute an t>ffence is 
generally lequired to be against the Avill of that indiAndual ; and 
in other cases, in Avhich it concerns only his property the act 
may be an offence ca'ch if it is only without his AAill ; while to be 
an offence against persons other tlian those directly affected by 
it, it need only be Avithout their consent. In the German 
Penal Code, for instance, the carrying away of a female is 
abduction only when she is carried against her Avill {wider 
ihren Willen entfiihrt)',^^ while carrying away a minor female 
with her will may be an offence if she is carried without Avill 
{phne EinwUligung) of her parents or guardian.*^ On the 
other liand, for causing abortion under Art. 220 of the Code, 
if the embryo is expelled or killed from the woman’s womb 

I 11 Art. 236. 

»» Art. ■ “ 


IV, Gar. Dr. Pen., 482. 



S. 97.] CONSENT TO ONE ACT NOT CONSENT TO ANOTHBB. 


Avithout her knowledge or Avill {ohne deren Wissea oder 
WiUen). So also as a general rule, to constitute theft, die 
Aufhebung des Geivahr^ams des Anderen muns ohm dessen 
Willen gefichehen, and not necessarily against her will. 
And it is frequently laid down by jurists that the words ohne 
Willen have not the same signification as wider Willen, and 
that Avhile for abortion it is sufficient that the consent is 
wanting, and it is not necessary that sie ihre Nichteinwilligung 
eriisflich zu erlcennen gegeben habe ; in case of abduction 
Mangelnde Zustimmung geniigt zur Erfiillung des That- 
bestandes nicht}^ 

5)7. It is also evident that consent to one act is not a consent 

to another act, or to anything beyond that 

Consent to one act is o \\rj^cre one person,” says Jaggard 

not consent to another • , • , rr i.i i ‘ ^ 

in Ins work on lorts, 'has consenetd to 

conduct on the part of anothei’, which 

but for such consent Avould be a tort, the conduct must fall 

Avithin the limit of such consent, or liability AvilJ attach. Here 

is applied the general principle that, the authority ceasing, 

the exemption from liability ceases License to do what 

Avould otherAvise be a nuisance or a trespass is, co-extensive 

with the limits of the authority conferred.” “ Thus consent 

to the use of a certain force is not consent to the use of. a 

different force. A consent to ordinary bleeding as a bleeding, 

Avould not be consent to the cutting away of a life artery.” 

Consent to a person entering one part of a house is not consent 

to his entering another part of the house.’® So also consent 

that a physician should conduct an autopsy at a tomb is not a 

license to remove any part of the remains, for example, the 

skull.’" In Fitzgerald v. Caiw,®® the action aa'us for an 

assault by squeezing the plaintifTs tcsticle.s, and it was held that 

the plea of consent AA’ould be tenable, only if the act Avas ho 

other than Avhat the plaintiff’ had reason to supjiose it Avould be. 

On the same principle, a Avoman’s consent to a medical 
operation is not deemed a consent to an act of sexual 

(c ) The deprivation of the possossiou of another mast take plaoe withoat his will. 

\d) She mast seriously have made known her unwillingness. 

(e) Want of consent is not enough for the completion of the act (constituting) the 
offence. 


Olshaus. Komm. S. G. B., 870. 
OlshauB. Komm. B. G. B.; 7^0. 
Olshaus. Komm.i S. G. B., 860. 
P. 202. 


II. Bish. Or. L., 41. 
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assault. In Reg. v. Stanfon^'^ a woman consented to have 
an injection given by her medical attendant, but wliile apply- 
ing that, be commenced sexual intercourse with her, and 
continued it till she, feeling something Avann pressed against 
her person, resisted. He then stopped, and it was held that 
the ottence of rape or assault Avith intent to commit rape had 
not been committed. This decision did not proceed, hoAvever, 
on the ground that coj)ulation Avas not Avithout her consent, 
but on tlie ground that there Avas lu) force, AAdiich was neces- 
sary for both the offences, C!oleridge, J., observing in liis 
summing up, that at most it could only be an attempt by 
surprise to get possession of the ])ers()n of the prosecutrix, 
and that is not an assault with intent to commit a I’ape, but 
is an assault.” 

It has sometimes even been held that a woman’s consemt to 
sexual intercourse Avith a person is not consent to his infects 
ing her In' the act Avith a contagious disease. This Ava- 
the ground of the decisioiv in Reg. v. Bennett , as explained 
in Uegarty v. Shine, ■' and by some of the judg(;s in Reg. v. 
Clareme.^ in this last case, however, the m.'jjoiity (»f the Court 
disapproved of that decision, and the fallacy of the rule in 
its application to cases of this sort was explained by Wills, J., 
who observed that “to separate the act (of intercourse) into 
two portions, as was suggested in one of the Irish cases, and 
to say that there Avas consent to so much of it as did not consist 
in the administration of an animrd poison, seems to me a 
subtlety, of an extreme kind, ^’here is, imder the circum- 
stances just as much and just as little consent to one part of 
the transaction as to the rest of it. No one can doubt that in 
this case, had the truth been known, there could have been 

no consent to even a distant ai)proach of it If the 

conviction be upheld on the ground of the difference betAveen the 
thing consented to and the thing done, the principle Avill extend 
to many, perhaps most cases, of seduction, and to other forms 



Avhich to base a confirmation of the conviction, knowledge 
of his or her condition on the j»art of the person 
affected is immaterial. It is the knoAvledge or Avant of know- 
ledge on the part of the ])erson Avho .suffers from contagion 
alone that is the material element.” Thus Field, J., re- 

I 

I 


*1 IC. & K., 416. 

»« 4 Post. P., 1105. 


‘ 2 L. B. Ir., 278 ; 4 L, B. Ir., 2S8. 
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ferring to the decision in Req. v. Bennett, said : — “ As 1 under- 
stand, that very learned dudge Willes, ne^'er meant to say 
that any fraud must vitiate the consent, but that a consent 
obtained to one act is not a consent to an act of a different 
nature, and if obtained by a fraud as to its nature would not 
render the act lawful.” Referring to the argument, that 
“ connection with a diseased man and connection with a 
sound man are things so essentially different, that the wife’s 
submission without knowledge of the facts is no consent at 
all,” Willes, J., further said : ‘‘It is said that such a case 
rests upon the same footing with the consent to a supposed 
surgical operation, or to connection with a man erroneously 

supposed to be the Avoman’s husband If we are 

invited to appl}' the analogy of the cases in which a man 
has procured intercourse by ])ersonating a husband, or by 
represetiting that he Avas jAerfonning a surgical operation, Ave 
have to ask ourselves whether the jwocnrement of intercourse 
b}' sujApressiug the fact that the man is diseased is more nearl}' 
allied to the la’ocnrement of intercourse by misrepresenta- 
tion as to AA’ho the man is or as to Avhat is being done, or to 
misrepresentation of a thousand kinds in resjAect of which it 
has ncA’cr yet occurred to any one to suggest that intercourse 
so procured Avas an assault or a rape. There are jdenty of 
such instances in which the knoAvledsre of the truth would 
have, made the Auctim as ready to accej)t the embraces of 
a man strickem AA'ith small-pox (»r leprosy. Take, tor example, 
the case of a man Avithout a single good rpiality, a gaol-bird, 
heartless, mean and cruel, Avithout the smallest intention 
of doing anything but possessing himself of the persoji of 
his victim, but successfully representing himself as a man of 
good tamilj’ and connections prcA’entcd by some temporai’y 
obstacle from contracting an immediate marriage, and 
Avith conscious hypocrisy acting the part of a denoted 
lover, and in this fashion, orperhaps under the guise of affected 
religious tervour, effecting the ruin of his victim. In all 
that induces consent there is not less difference between the 
man to whom the, woman supjAoses she is yielding herself and 
the: man by whom she is really betnayed, than there is between 
the man bodily sound and the man afflicted with a contagit^us 
disease. Is there to be a distii\etiou in this respect between 
an act of in tei course with a Avife Avho on this special occasion 
Avould Ixavo had a right to refuse her consent, and certainly 
Avould have refused it had slu; known the truth, atid the inter- 
course taking place under the general consent inferred from a 



OF ACT AlFfiOTSD BF DlFFMBSraF OF 


bigamous marriage obtained by the &lse representatioa that the 
man was capable of contracting a legal marriage ? In such a 
case the man can give no title of wife ' to the woman whose 
person he obtains by the false representation that he is ummar- 
ried, and by a ceremony which, under the circumstances, is 
absolutely void. Where is the difference between consent 
obtained by the suppression of the fact that the act of inter- 
course may produce a Ibul disease, and consent obtained by the 
suppression of the fact that it will certainly make the woman 
a concubine, and while destrojnng her status as a virgin with- 
hold from her the title an<l rights of a wife ? Where is the 
distinction between the mistake of fact which induces the 
woman to consent to intercourse with a man supposed to be 
sound in body, but not really so, and the mistake of fact 
which induces her to consent to intercourse with a man 
Avhom she believes to be her lawful husband but who is none ? 
Man}* women Avould think that of two cruel wrongs the 
bigamist had committe:! the Avorse.” 


98 In fact, the correctness of the proposition that coji sent 

Identity of act how to onc act is not c:onseiu.to another in 
far affected by difference wxer denied, in tho abstract ; all the 
of subjective* and oh jec* (lifleren COS that have arisen in connection 
live incidents. with it being in its application, in the 

determination of the identity of the act consented to. An 

act is not an eleineiitarv notion. In its strict sense, it indeed 

%/ ^ 

denotes a mere bodilv moA'ement, a muscular contraction. 
It is, faiAYc'A'er, immediately pniceded by an exertion of the 
Avill, and accompanied by a consciousness on the, part of the doer 
of the act as to the purpose of tliat exertion ; and botli this 
exertion and consciousness art*, considered as essential con- 
stituents of the act. 8o far is the piijicijAle sometiiiK'S 
carried, that Avhen an olfeuce consists in doing Avithout con- 
sent a certain at:t for a certain purpose', the act is deemed to 
have been done witlnnit consent, unless the consent to the 
doing of the act aa’rs giACn w ith a knowledge tliat it Avould be 
done for that purpose. The (lermaii Penal Code, for instance, 
px’ovides for the punishment of a person, who kidnaps a minor 
unmarried female Avith lun* Avill, yt'.t without the consent of 
her parents or guardian, to briim’ lier to unchastity or to 
marriage audit is considered tliat a/(? EiTkiriUiijxiiui dev 

id zn verstehen als Einwilliguni] in die Entfernung^ ihrer 


s. 237. 


Toehter zum Zwecke der Unzucht o. dt Mh; dermuteh achUezst 
die EinwilUgung in die^Entfemung, unter AusepMues vener 
Zwecke keineeweges die^ Mdglichkeit einer Entfiihrung aus. * ^ 

Most acts are also followed by consequences, connected 
with it in various degrees of proximity and directness. Strict- 
ly speaking, tlie entire chain of physical sequences which an act 
sets in motion is no part of the act. To take the case of a 
person killing by a pistol, the only act of that person is to 
(iontract the muscles of his arm and forefinger in a certain 
way whereby he is enabled to raise the weapon, point it at 
the person killed, and pull the trigger. What follows on 
that, are all consequences. The contact of the flint and steel, 
the ignition of the po>vder, the flight of the ball towards the 
victim, the wound and subsequent death with the numberless 
incidents included in them, are consequences of the act. 
These all, however, are generally treated as a part of the act. 
The burial, the agonies of his relations, the succession to his 
projjerty, the litigatiori between his heirs, and the suicide t)f 
one of them for dismissal of his claim, are also consequences 
of that same act, hut they are not treated as a jrart of 
the act. No definite line can be drawm between the conse- 
(|uences Avhich may and which may not be considered as a 
part of the act. However indefinite the ordinary distinc- 
tion between the proximate and the remote conseiprences 
of an act in the ' law of damages, that distinction has no 
importance for determining w'hat consequences of an act 
may Ije considered a part of the act itself, as several conse- 
quences of an act otherwise prt>ximate would be too remote 
for such treatment. The treatment Avill, however, affect the 
identity of an act, as an act with certain of its consequences 
included in it, -will not necessarily be the same with the act 
including all or other consequences. 

There arc other incidents also of an act, Avhich may affect 
its identity. These incidents may have reference to the 
agency, object, instrument, time, locality or any other 
relation. F or example, an act mrist necessarily be done by 
some person, and an act done by one person is apparently a 
different act from that done by another. An act may also be 


(/) The consent of the T^reiits is to be undorstoo;! as tho consent to the taking away 
of thoiv daughter for the purpose of uncln^stity or of marriage; therefore the oonnent to 
the kidnapping, exclusive of thono purpose.s, doe-, not exclude the possibility of abduction. 
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done to or for another person and to or for some object, and 
with one thing or another. And any difference in such person, 
object or thing may affect the identity of the act, and make 
it a different act. These differences have however, not the 
same importance always, and in some cases may be altogether 
ignored from consideration. As observed above in Chapter 11. 
these are different in different branches of law, and in fact vary 
evenfor different matters falling within the same branch. For 
instance, even the identity of the doer is not important in 
certain contracts, and the motives of the parties and the 
quality of the thing contracted for may, generally speaking, be 
unimportant in all. On the other hand, the identitj’^ and 
the motives are of particular importance in criminal law, and 
the quality of the thing affected of first importance in the law 
of torts. Practically, therefore, only those differences are 
held to affect the identity of an act as are of importance for the 
purposes of the particular matter under consideration at the 
time ; and the act is held to be the same, notwithstanding 
differences in till other matters. The important point in such cases 
is whether the differences in an}" case, in regard to the incidents 
which may be considered a part of the act, are sufficiently 
important to affect the identity of the act. If they are not, 
the acts will be considered to be the same, and a consent to 
the one will be deemed to be a consent to the other also, even 
though the two be really different. 

99. Similarly different acts may be so performed at or 

Separate acts liow far i^^ar the same time or place, or to the 
deemed one and the same person or thing that the elements 

of diflerence may have no importance for 
the purpose under consideration, and for that purpose may be 
deemed to l)e one act, as different material articles are in law 
often deemed to be one thing. As observed by Mr. Herman 
in his Commentaries on Estoppel, “the rule is, that all 
acts of the same nature, performed at the sametime, are 
regarded as one act in law.” Thus different purchases and 
dealings running over for years arc often held to constitute one 
purchase and one demand respectively.^® Even the amounts 
due on a book -account, though considerable in number, 
are generally regarded as constituting one debt and one indi- 
visible demand.^ In the law of torts, an act causing injuries 
to different properties or different rights is generally. 

Chanc] Bor. Jiul., 662, 

Chaiid Rea. Jud., 666. 


P. 260 . 
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looked upm as one act, oven though the properties may be 
situate at a distance from each other ; though a different rule 
is sometimes held to apply to injuries to a person, or to di^erent 
l)erson8.^ 


In the Indian Criminal Law, this general rule is expressly 
enacted in a very comprehensive form. The Indian Penal 
Code provides that except where a contrary appears 
from the context, words, which, in the Code, refer to acts done 
extend also to illegal omissions and that the words, act 
and omission denote as well series of acts and series of 
omissions, as a single act and a single omission respectively. 

And this is recognized in every system of jurisprudence. 
Thus the removal at .the same time of several articles from the 
same place constitutes one act, even though the articles belong 
to different persons.®* In i?ey. v. Giddins,^^ twm persons were 
assaulted and robbed of their respective properties at the 
same time, and Tindal, C. J., said that it was all one act 
and one entire transaction. It is but one offence, because 
the act is one continuous act — the same fransaction, and 
the gist of the offence being the felonious taking of the 
pro})erty, it does not appear how the legal quality is in 
any manner affected by the fact that the property stolen, 
instead of belonging to one person, is the several property of 
different persons ; the particular ownership of the property 
having to be charged in the indictment not to give character to 
the taking but merely by Avay of description of the particular 
offence. The same has been held in Slate v. Hennessey^ and in 
State V. Warren, in the latter of which, Robinson, J., in 
delivering the opinion of the Supreme Court of Maryland, said : 
“ Upon principle, it would seem clear that the stealing of 
several articles at the same time, whether belonging to the 
same person or to several persons, constituted but one offence.' 
It is but one offence, because the act is one continuous act — the 
same transaction ; and the gist of the offence being the 
felonious taking of the property, we do not see how the legal 
(quality is in any manner affected* by the fact that the property 
stolen, instead of belonging to one person, is the several pro- 
perty of different persons.*’ In Hudson v. State, ^ Winkler, J. 


Ohand Bob. Jnd^, 631-636. 

S. 82. 

Fulmer v. Com., 97 Pa., 608, 
Wilson V. State, 45 Tex., 76. 
Jackson c. State, 14 Ind., 827 


Lorton v. State, 7 Mo., 55. 
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in delivering the opinion of the court, said : “ That when various 
articles are stolen at the same time and place, the temsaction is 

not divisible, but is one transaction But we must not be 

understood as holding that different articles taken from different 
persons and from different places, as from different rooms of a 
house occupied by diffei’ent persons, would necessarily be one 
transaction ; but, on the contrary, that property thus situated 
would, on proper averments and proof, sirpport different prosecu- 
tions. F or example, if a thief should enter the room of one lodger 
at a hotel, and should there per])etrate a theft, and should 
then pass to the room of another lodger and there commit 
another theft, these would be different thefts.” 

The words referring to time and place are, however, con- 
strued most liberally, projierties in the different rooms of an 

me place. 
“ It seems 
,t different 

times during the same night, all is or may be regarded as one 

burglai'y ** A man may violate the prohibiting statute 

by ‘exercising his ordinary calling’ in a single act. Thereupon 

if he continues to perform like acts throughout the day, does 

he commit more offences than one ? The judicial answer to 

this question is that he does not.” In Creppx v. Durden,^'* 

Lord Mansfield said : “ On the construction of the Act of 

Parliament (29 Car. 2, c. 7.) the offence is ‘ exercising his 

ordinary trade upon the Lord’s clay’ ; and that without any 

fractions of a daj’, hours or minutes. It is but one entire 

offence, whether longer or shetrter in point of duration ; so, 

whether it consist of one or a number of particular 

acts. There is no idea conveyed by the act itself, that, 

if a tailor sews on the Lord’s day, every stitch he takes is a 

sej)arate offence ; or, if a shoemaker or caipenter Avork for 

different customers at different times on the same Sunday, that 

there are so many separate and distinct offences. There can be 

but one entire offence on one and the same dav : and this 

•/ ^ 

is a much stronger case than that which has been alluded 
to, of killing more hares than one on the same day ; killing 
a single hare is an offence ; but the killing ten more in the 
same day will not multiply the offence, or the j^enalty im- 
posed by the statute for killing one.” 

I F, r. Gibeon, CS Mich., 866. 

2 Oowp.610, 


ordinary dwelling-house being considered as in i 
Thus Dr. Bishop, inhisAvork on Criminal Luaa', says:*^ 
to be deemed that if an offender breaks the same house s 


»» P. P. 4M), '179. 
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In W oodjord v. People*^ a 6re was kindled .in a shed to 
burn a number of dwelling-liouses, and an indictment for 
arson (diarging tlieir burning as a single act was sustained, 
even though the several houses (.lould not burn at the same 
instant, and could not occu]>y precisely the same place. 
Church, C. J., observed, “ that if a person should shoot three 
persons by a single shot, a single count for the murder of 

in one*s possession at the same time sevex’al forged bank 
notes of different banks with the intent to pass them as 
genuine, constitutes only one offence.^’ 


the three Avould be good,‘ although they might not all hav 
died at the same time.^^” On a similar principle, havinj 


The rule was attempted to bo carried to an extreme 
length in The (lueen v. Castro,'* in which the indictment 
contained two counts, tho one alleging perjury to have been 
committed at the trial of an action of ejectment in the Court 
of Common Pleas, the other alleging it to have been 
})reviously committed in an affidavit sworn before the Court 
of Chancery relating to the same matter. It was contended 
that the two courts were ancillary to each other, and the 
steps taken in the two formed one proceeding for gaining 
possession of the lands claimed, and that all the false 
statements constituted hut one crime. The contention was’ 
not allowed, however, for reasons given most clearly hy 
Bramwell, 1... J., who observed tliat the point made on 
liehalf of tho plaintiff was, that “if a man brings a suit, or 
several suits, with a view to establish a certain proposition 
which will entitle him to certain property, although he 
may tell an iufittite number of untruths upon bis solemn 
oath or upon more than one solemn - oath, at a distance 
of time from each other, and varied in form as much . 
as they can be, he commits but one perjury, because 
the substance of his statement is this, ‘ I am the person 
entitled to that estate ; ’ and, therefore, that if he says at one 
time under one oath, ‘ I seduced a particular woman,’ it really 
only means, ‘ 1 am the person entitled to that estate,’ and is 
a mere modification of the same statement and a varied way 
of putting it; and that, if he afterwards says, ‘I was placed 
at a particular school,’ that, again, merely means, ‘ I am the 

62 N. S'., 117. -** to similnr effect, Rog. r. Truc- 

** Vide to same effect, Hen i-. State, man, 8 Oar. 4 P., 787. 

Clem. 22 Ala., 9 ; ». State, 42 luff., *» State v. Benham, 7 Conn , 414 

420 ; Womack v. State, 7 Odd., 40'J ** 6 Q. B. D., 400. 

Ooatra, People v, Allbes, 40 OaL 458. 
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person entitled to the estate,’ and is a mere modification of 
the mode of stating the proposition. I really should have 
thought it Impossible that such an argument as that could be 
presented in a court of justice. The counsel for the plain- 
tiff in error were driven to admit that, according to their 
ar«mmont, if a man were indicted and convicted of having 
ramie a false statement upon oath, he would have power to 
make with impunity as many false statements with 
reference to the same subject-matter as ho pleased. It is 
enough to state the proposition to perceive that it cannot be 
true.” It was argued that it would be monstrous that a man 
should be punished twice for what was practically one 
perjury. To my mind it would be monstrous, if he could not 
be punished tAvicc. On the contrary, I think that if, un- 
Avarned by the first prosecution, he persists in the crime of 
perjury by telling fresh untruths, not only ought he to be 
punished again, but he ought to bo punished more than he 
was upon the first occasion. I can understand that if a 
witness at the beginning of an examination said, ‘I am A. B,* 
and at the end repeated the words, there might be injustice 
in saying that he had committed two perjuries ; possibly it 
might be also unjust to charge him with two pei’juries, if he 
had merely repeated the statement at some interval of time. 
But suppose that a witness Avere to say falsely, with the 
view of proving an alibi, ‘ I saw the prisoner upon a certain 
occasion,’ and suppose that he afterwards were to say upon 
his oath that he had not been convicted of felony, Avhen in 
truth he had been so convicted, I see no reason why he 
should not be punished twice for the two distinct false 
matters to which he pledged his solemn oath.” 

Robberies of different individual passengers in a stage 
have been held to constitute distinct offences, though com- 
mitted at the same place and in rapid succession." It has 
also been held that one who harbours several felons, who 
liad committed a joint crime, is guilty of a separate offence 
for each person whom he harbours." 

100. As observed above, several articles are often held to 

be only one article for the purposes of 

Consent to taking of the act having reference to them. Con- 
one artwlc is not gent to the taking of one article is not 

article. ° * Consent to the taking of any other and 

separate article. The question has 

The Queen Vs Bichardiy 2 Q. B, D. 

sa 
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generally arisen in cases in which the other article is concealed 
in the article given or intended to be given, and the person 
giving that article is not aware of the existence of the con- 
cealed article, and has no intention of giving the article 
given with all its contents. In such a case, if the person 
receiving that article,’ appropriates or converts to his own 
use the article concealed in it, the appropriation will be 
•criminal and an offence. There will be no consent to justify 
its appropriation or conversion. The confusion in the 
English law on the subject was due to the circumstance, 
that the common law did not recognize the offence of 
criminal misappropriation, the more serious cases of it being, 
rather than not punished at all, dealt with as larceny. The 
essence of larceny, however, was the taking of a thing from 
the possession of another ammi furandi. The conviction for 
larceny in such cases could, therefore, proceed only on the 
basis that the possession of the thing appropriated did not 
pass to the offender by its delivery along with the article in 
which it was concealed, and that it remained in the possession 
of the giver till its existence became known, when it was 
deemed to have boon taken by the person appropriating it. 

This constructive theory of taking and possession was not 
correct, but it was necessitated by the existing state of the 
law in regard to larceny and misappropriation. It was 
attempted to be justified on the ground that there could 
not be a transfer of tho possession of a thing given 
without a knowledge or consciousness even of its existence. 
The question of the existence or non-existence of consent in 
such cases, came into tho discussion only, as the fact of the 
transfer of the possession of a thing was considered generally, 
though incc.rrcctly,^' not to depend directly on the know- • 
led^e of that thing, but on a consent to its transfer. And 
it was held that there could be no consent to the receipt of 
the possession of an unknown article, as the article was an 
essential part of tho act of receipt, and therefore the act of 
its receipt could not be said to be known while the thing 
was unknown, and thero could be no consent to an act 
which was not known. 

Thus in Gartirryht v. Green , a biu’eau had been delivered 
to a person for repairs, and Lord Eldon, in delivering the 


Vide Supra, S. S. 64, 66. 
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judgment of the Court, said : ** From all the oases in 
Hawkins, there is no doubt, this bureau being delivered 
to the detendant for no other purpose than repair, if he broke 
open any part, which it was not necessary to touch for 
the purpose of repair, but with an intention to take and 
appropriate to his own use what ho should find, that is a 
felonious taking, within the principle of all the modorn cases, 
as not being warranted by the purpose for which it was 
delivered. If a pocket-book containing bank notes was left 
in the pocket of a coat sent to be mended, and the tailor 
took the ])Ocket-book ont of the pocket and the notes out of 
the pocket-book, there is not the least doubt, that it is a felony. 
So, if the pocket-book was left in a hackney coach, if ten 
people wore in the coach in the course of the day, and the 
coachman did not know to ■which of them it belonged, he 
acquires it by finding it certainly, but not being entrusted 
with it for the purpose of opening it, and that is felony 
according to the modern cases.” 

In Merry v. Green , the facts were the same, except that 
the bureau had been sold. It was contended that there 
W'as a delivery along with it also of the money in it to the 
purchaser as his own property, which gave him a lawful 
possession of the money also, and that, therefore, liis sub- 
sequent misappropi’iation of the money did not eonstitute 
a felony. Parke, Jk, who delivered tlu> judgmemt of the 
court, said : “ Though there was a delivery of the secretary 

and a lawful property in it thereby vested in the plaintiff 
there ■was no delivery so as to give a lawful pcsscsision of 
the purse and money. The vendor had no intention to 
deliver it, nor the vendee to receive it ; both w'ere ignorant 
of its existence : and when the plaintiff discovered that there 
was a secret drawer containing the purse and money, it 
was a simple case of finding, and the law applicable to all 
cases of finding applies to this,” 

These cases have been repeatedly approved and followed. 
Thus in (lueeii v. Ashirelf,*° Cave, .T., observed that they 
had established “the principle tliat a man has not possession 
of that of the existence of which ho is unaware. A man 
cannot 'without bis consent be made to incur the res- 
ponsibilities towards the real owner which arise even from 
the simple possession of a chattel without farther title, and 


♦ 0 7 M.& W., (!23. 
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if a chattcil lias, witiiout. his knowleilge, been placed in his 
Custody, his rights and liabilities as a possessor of that 
chattel do not arise until he is aware of the existence of the 
chattel, and has assented to the possession of it. ... In 
Hiy judgment, a man cannot be presumed to assent to the 
possession of a chattel ; actual consent must he shown. 
Now, a man does not consent to that of which he is wholly 
ignorant; and I think, therefore, it was rightly decided 
tliat the defendant in Merry v. Greeny was not in possession 

of the purse and money until be knew of their existence.” 

« 

In Iluthnaaher v. Harris's Adannistrators' it was held by 
the Supreme Court of Pennsylvania that the sale of a drill 
machine, which unknown to the parties contained money 
and other valuables, did not pass title to them, though title 
was passtni to every constituent part of the object of sale. 
Woodward, J., in delivering the opinion of the Court, 
observed that tlio contents of tlie maebino were to be 
distinguished from its constituent parts, and said: “A 
sale of a coat does not give title to the pocket-book which 
may happen to be temporarily deposited in it, nor the sale 
of a chest of drawers a title to the deposits therein. In 
these cases, and many others that aro oasily imagined, the 
contents are not essential to the existence or usefulness 
of the thing contracted for, and not being within the con- 
templation or inteutiou of the contracting parties, do not 
pass by tho sale.” 

101. Consent to an act is sometimes given conditionally, 

conditioned to the act being done only in 
Consent may be con- certain casos, or in the case of certain 

nnv manner. events or acts taking place or not. 

Such consent is the basis of conditional 
and reciprocal contracts. Nor is it wanting in non-contract 
law, in which also a consent to the doing of an act subject to 
certain conditions is not consent to the act, unless and 
until those conditions exist.. Thus in Hey. v. Hands' 
a person was indicted for committing a larceny from what is 
known as an “ automatic box,” which was so constructed 
that, if one put a penny into it and pushed a knob in 
accordance with the directions on the box, a cigarette was 
ejected on to a bracket and presented to the giver of the 
penny. Certain persons put in the box a piece of metal 


> 88F«.,491. 
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■which •was of do raluo, hot which produced the saine effect as 
the placing of a penny would produce. A cigarette was 
ejected which they appropriated; and their conviction fin* 
larceny was sustained. Lord Coleridge, C. J., •with whom the 
other judges concurred, said; " In a case of that class it ap):>ears 
to me there clearly was larceny. The means by which the 
cigarette was made to come out of the box were fraudulent, 
and the cigarette so made to come out was appropriated.” 
So wliere a woman consented to the connection for a small 
sum of money which the man refused to pay, and he then 
had forcible connection with her, it was held to he rajx).^ 


So also if au act is generally done subject to any limitations 
or restrictions, a consent to the act shall be deemed as 
given subject to those limitations and restrictions. Thus, if 
two men were to begin boxing with gloves, one would not be 
justified in throwing aside tho gloves, and striking with his fist. 
Similarly, the players in a fencing match would be bound to 
discontinue the moment the button fell off tho foil of either. 
On the same priuciple, all the recognised rules to a contest 
must be observed, for they enter into the estimate of the 
risk in giving the consent. Where two men arc sparring, 
every blow must bo fair. * And so it is laid down by East, 
That in cases of friendly contests with weapons, which, 
though not of a deadly nature, may yet breed danger, there 
should be due warning given that each party may start upon 
equal terms. For, if two wore engaged to play at cudgels, 
and the one made a blow at the other, likely to hurt, before 
be was upon bis guard, and without warning, from whence 
death ensued ; the want of due and friendly caution would 
make such act amount to manslaughter.” 


102. Even where consent is given absolutely to an act, it 

, will be construed to refer only to the act 
f understood and as usually 

doag. done, ine difference in the manner of 

doing it may be so material as to affect 
the identity of the act consented to, and make the act dif- 
ferent from that to which consent ivas given. Thus a woman’s 
consent to an act of sexual iutercourse, will not justify tho 
intercourse if it is performed in a brutal manner. * On the 
same principle, consent to operate a threshing machine 
with a damper down does not bar an action for damages 


1 


S. V. Long, U3 N. C., 542. 
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resulting from ojicirating it with the damper open in a high 
wind/ Similarly, particijKints in a violent game assume 
only the risk ordinarily incidenfal to their sport, but such 
ordinary risk does not includtj wrongful and intentional 
inflictions of injury.* 

As observed by Mr. Starling in commenting on section 87 
of the Indian Penal Code, ‘‘the consent given b^ng to take 
H certain kind of risk, the amount of risk must not be 
increased, nor the kind thereof changed ; and this involves 
the necessit}’^ that both parties should strictly observe all the 
rules of the game or pastime in which they are engaged, 
though, of course, it is quite competent to eitlier party in the 
course of the game to take upon himself a greater amount of 
risk than he agreed to at first.” So also, consent to 
the performance of a surgical ojjeiation for tlie cure or extir- 
pation of diseas3 will, in the law, justify the use of force ; 
but cannot bar an action by the patient for intentional 
violence or negligence on the part of tlie pliysician. 

103, Consent to an act is not a consent to all the con- 
sequences of that act. The contrary is 
Consent to an not is often maintained on the analogy of the 

ajaences of that act. doctrine relating to intention. An 

intention to do an act is generally held 
to be an intention to produce the natural consequences of that 
aot, and this on the ground of a presumption that every 
person knows the consequences of his acts, and may, there- 
fore, be deemed to have intended them. 

Several Oerman jurists have taken that view of consent. 
Thus Haisclmer says, * I^s Verletzung des Einwillig^mlen setzt 
voraus class dieser die VeHetzung nieht nunciinsekt, sondern- 
mil, beahsichtigt, darum atcch mit dem Bewvsstsein handelt, ste 
Mlbstihiitig zu verursacken, indem er, ein.n Anderen 
cinstiftet uni sick d^jsselben zur Vermrk/ic'iung seiner Ahsichi 
bedientf'^ Rodenbcck goes still further, and says, der Getodtete 

bei der Taifttng eines EinwiUigmden die Seele des Un- 


(f) The iojciry to the cooBeating person presupposes that he not only wishes tfie 
injuiy, but wiliSj intends h, and, therefore, acts with the oonsciousnee? of causing it 
to himself, in as much es he instigates another, and aeails himself ef the same for 
the realization of his intention* 


7 Garrifon r. 0 MTh ]!, 52 M-^. A;ip., 
& 80 . 
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ternelmms, der Tddtende ftur sein Werieeug^^^'* According to 
him when a man wills a cause he must will all the pos' 
sible consequences of it, which even Halschner observes i» 
making violence of the conception. Ortmann on the other 
hand says ”, “ TFier die Wirkung wiV, muss aueh die Uvsache 
wollen These views are not shared, however, by other ju- 
rists. TbuSi Laden says that it is not to be oveiiooked that con- 
sent die Verletzang keineswegs immer mrhatidm ist, wenn der 
VerUtzte in die 11 findlung geuilUgt hat, welehe die Verletzung 
zur Folge gehaht The correct role appears to be that laid 

down by Breithaupt,who appears to think that consent to an 
act is consent only to such consequences of it, as w^ere intended 
by the person giving the consent, and not to such as may have 
occurred to him merely as possible. Thus he in his Work on 
Volenti non jit injuria ” says : W enn nun Jemand in die l^or- 
nahme einer Bandlung tvilligt, welche an undfur sich durchaus 
nicjit verletzend ist, und diesealsdann eine weitere Handlung zur 
Folge hat, dutch welche eine Verletzung ehitritt, so ist kein 
Spielraumfiir die Anurendung unseres Satzes, da der Verletzte 
in die Handlung nur inaoireit eingewilligt hat, ah dieselbe ohne 
eine Vorletzung zuzufdgen ausgefiihrt werden soUte. Oh ihm 
hierbei selbst die Mdglichkeit vorgssehwoht hat, dass fails die 
Handlung anders als in der heahsichtigten Weise zur Ausfiihrung 
kdme, ein ihn verletzender Erfolg eintreten kimnte, ist voUst'dndig 
gleichgiltig, da dieser Erfolg gar nieht beabsichtigt und in 
Folge dessen nach unseren ohigen Ausfwhrungen, eine Einwilli- 
gung in denselhen unmdglich rear. Diese kann aber nur zu etwas 
Beabsichiigtem gegeben vierden und es geniigt durchaus nieht. 


dass der Verletzte sich vieUeieht bewusst war, dass er sick 


durch die Ertheilung der Einwilligung einer Gefahr avssetzt. 
Kessler lays down broadly that Oie EimoilUgung ist hein 
Wollen des Erfolges; but even he admits that wurde A die 
Zerstdrung der Sache nur dann ‘gewollt habtn, wenn^er sie als 
eine sichere Edge des Sehusses vorausgesehen hdite. 


(j) Id caae of ihe killing of a conaentiog person, the peraoti killed i» the aonl of the 
nndertakitig, and the person killing only his tool. 

{It) Who wills the efiect mast also will the oause* 

(l) to tho injary is by no means always present when the iojored person has cou> 
sented to the act, which has caused the injory. 

(m) Consent is not willing the ooosequenoes. 

(n) A would have willed the destrnotion of the thing only when bo had foreseen it as 
a oertaia oonseqaence of the shot. 

Kess Kinw., 24. 

Goltd. A; XXV, 118. 

i(eB9. Kinw. 


Lnden Hanob., 828v 
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CHAPTER VI. 

Effect op Consent. 

104. Consent can only be to an act which i# to be done. The 

„ , , act may have reference to any other past 

to a future act or transaction, but it can receive 

consent only so lun^r as it has not been 
done. The moat important development of consent is continct, 
and a contract is to do or not to do something in future. Even in 
the case of a contract in discharge or satisfaction of a previous 
contract, the act conaentrfd to is that of discharge or satisfaction, 
and not of the previous contract. So alao in the case of a tort. 
Kessler broadly observes that Die Ehiwilliijuni] muss aer Hand- 
lutig voramgehen, and gives as a reason for it, that mir wenn 
dass Interesse schon jyreisgegeheu tear, lonnte es nicht verhtzt 
warden} Breithaupt in his work on Volenti non fit injuria* 
discusses tliis question at length and says : die hetreffende 
Verletzung^ in icelche eingsiriUigt tcird, eine erst beahsiehtigte 
scin muss. Sie darf also noch nicht ansyejilhrt sein^ icenn 
iiberhaupt die dazu gegibene EinmUigung das in Rede stebende 
Bechtsverhiiltniss mit dtm Satze rolenti non fit iniuria §oll in 
Xusammenhang brimjen diirfen. 1st die Uandlung ohne eine 
vorhergegangene Einidlligung begangeti, so ist sie selbst in den 
Fallen, wo das Gesets ausdriicklich bestimmt^ dass durch die 
Einidlligung der verbrecherische Charakter wegfdllt^ dennoch 
stra/bar, wenn auch der Verletzende erkldrt, dass er damit 
einoerstanden ist. Der Stoat hat es allerdings in das Belieben 
des Verletzten stellen wollen, die in Rede stehende Uandlung ale 
ein Delikt entstehen zu lassen, tndem er ihm gestaitete^ seine 
Rechte an dem betreffenden Rechtsgute ganz vach freiem 
Belieben anf einen Anderu zu Uberiraijen.^ sod ass dieser also 
weiter nicht s als sein Rcchtsnachjolger ist. Diese Uebertragung 
muss sich aber nothwendiger fVeise in einem Willensakte dussem ; 
solange dieser noch nicht stattgefunden hat, ist der urspriingliche 
Eigenthiimer immer noch der allein ver/ugungsoerechtigte. 
Hat also demand, solange dieser Rechtszustand nnhdlt, sick 


(a) Connent mast precede the act, 

(&) It ie only ¥fhen the interest had already been saorifioed that it oould not be 
injured* 


^ Kess. Eiiiw. |104. 
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einen Eingriff in diese Ri'chlsophUre dea Audcrn erlauht, so muss 
ernach dem Widen des Staatt's strafbar sein^ wril der in sein>m 
IfecM gesiorte seine Dispositionsbefugniss iibir dass>‘lbe bei 
B-gehung der Handlutuj noch nicht auf ihn iibertrngen hatte. 
Der Staatswille stvllt also diese IJatuilung als sirafbar kin, da 
dieselbe in der Gestalt^ mie sie begangen ipurde, ihres Deli- 
ktscharakters nicht entlieidet ivordm ist. 1st nun eine Hand- 


lung, some sie vorliegt, einmal dui'ch die bestehende liechisord- 
nung, als strafitar hingestellt, so muss sie diescn Char alter fur odle 

Zdtenbehodten Der Fall, wo der Thiiter mit gutemGrwule 

annehmen durfte, dass die Eimrilligung nachtriiglich eUvtreten 
w&rde, und der in Uoffnung darauf die llandlung vorgenommen 
hat, hildet streng genommen keine A usncdtme von deni soeben atifges- 
tel/tcn Primip. Venn trenn die EimeiUigung in dicscmFnlle nach- 
tioglich erfotgt, so ist der Thiiter nicht aus dem hrunde strajlos, 
dass sie noch nach Bigdiung der llandlung ertheilt wurde, 
sondern deshalb, weil der IJandelnde sahon vor der Uegehung 


die Ueherzeugung hatte, dass er im Einversfdndniss mit dem 
Willen des Andern handelte. Es ist als > rechtlich die Situation 


ebeiiso, als icenn die Genehmiijung vorher ertheilt icorden ware, 
Selbit dann, wenn die Kinwilligung tinier diesen Umstiinden 
nach Begehung der That verweigert werden wiivde, mussen 
wegen der bona fdes des 7' kilters die Wirkungen der ertheilten 
Einicilliguni] eintretenl”^ 


(A ) The infury in question whloh is consented to must be one as yet only Intended. 
It dj.rc therefore nave uot yet been committed, if tho ooiment giv^en to it is at all to 
bring the existing Icgnl Htatus into ooniiectio i with the sentence injuria^ 

It' the act has been committed without previous consent, then it is puiiishable even 
in those cases where the law expressly dechircs that the criminal oharacier is removed 
tlirough oonsent, and although the injured person rlochirc^ that he is agreeable to it. The 
State has indeed wished to place it at tiie free will of the injured pei'suti to allow the act 
ill question to appear as a delict (offence), inasmuch as it ])ermits to him to transfer his 
rights to the interest (good) in question quite at his own free will to the other, so that 
this one is nothing else than his sucocssor in law. This transfer must, however, necessarily 
iDHiiifest itself by au external act of will, as long as this has not taken place, tho original 
proprietor h stUl the only one entitled to dispose (of it). If anybody therefore under 
takes an attack against the le^l sphere of another as long as this legal statue still 
continues, so must he be puniwablo aoooi'ding to the will of the State, because the person 
disturbed in his rights, had not yet transferred to him (tlie same) his authuritv of 
disposal eonoerning it (the thing) at the time of the oommission of the act. The will of 
the State therefore lays down the act os punishable, vjb the same in the form in which it 
it was oommitted, had not yet been divested of its character as a delict. If now an act as 
it ^ is present has once be^ laid down by the existing law ai punishable, it must retain 

this ohara^r for all time Siriotly speaking, there is no exception from this prinoi* 

pie just laid down in the case where the doer supposes on good grounds that consent would 
subsequently to given, and on the strength of this undertakes the act. For, if oonsent 
follows in this^ oa»e, the doer is exempt from the punishment noc on the ground that it 
(consent) was given after the commission of the act, but because the acting i>er8on had 
the conviction even before Ihe commission that ho acted in agreement with the will of the 
other. The legal situation is accordingly just the same, as if consent had been givou 
previously. Even when under such oircumstunoeH, eonMent should to refused after the 
commission of the act, there would enter the effect of consent os given, owing to the 
2>ond Jidee of the doer. 
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The principle, however, has special application in criminal 
law. To negative an offence, the consent to the act constit nting 
the same, must have been given prior to the doing of that 
act. An acquiescence or approval of an act alreadj done, 
may be a sanction, a ratification, ora waiver, but strictly speak- 
ing, will not be a consent. It has thus been held that a 
person may be convicted of forgery, though the person whose 
name was forged ratified his act.^ 

The question has generally arisen in cases of rape and of 
assault with intent to commit rape, in which sometimes there 
is an opposition to the assault, but 'during the struggle the 
w'omau softens, and gives consent to the intercourse before it is 
commenced. Consent thus given after the assault, and l)efore 
penetration, is a good defence to the charge of rape }* yet after 
the offence has been completed by penetration, no submission 
or consent of the woman will avail the offender; and consent 
after the intercourse is completed is a fortiori no defence. * 

In Stats v. Ilartiiiaiif ® the consent was given after the 
assault and before the penetration, the intercourse taking 
place with her consent. It was held that the offence of 
assault with intent to ravish had been committed ; “ for the 
consent does not undo what was done before.” Kellogg, J., 
in delivering the opinion of the Supreme Court of Vermont in 
the case, said : It has never been regarded as a legal excuse 

for the consummated offence that the woman consented after the 
fact, and we regard this principle ns being applieahle to the 
case of an assault with an intent to commit a rape as well as 
to the higher offence.” It thus appears to be a settled rule 
that when the offence has been made complete by penetra- 
tion, no remission by the woman or consent from her, 
however quickly following, can avail the man. ' In Wrighf 
V. Stale, ® it was held to make no difference, if '* she assented 
after the fact, or she was taken first with her own consent, 
and afterwards forced against her will.” 

Speaking of husband’s consent in regard to the offence of 
adultery, Mr. Mayne in his work on the Criminial Law of 
India observes, that “ if there was no consent or connivance, 
up to the time the act was committed, then the offence is 


^ Coantee n Slate, 33 8 . W. Bep. 127 
* Reg. t*. Hal lett, 9 Gar. k F., 748. 

^ Com. r. MoDouaUl, 110 JilaBSt, 405. 

® 82 Vt., e07. 


Oom. r. Slattery, 147 Mass., 423. 
State r. Bapm, 41 Minn., 285. 

4 Uumph., 
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compltitei and it is difficult to see how it can be obliterated 
by any subsequent consent.'* 

It has been repeatedly held by the Supreme Court of Iowa, that 
an assault with intent to commit rape is complete in pursnin" and 
seizing a woman with the intcution of having sexual intercourse 
with her, against her will, and notwithstanding her resistance, 
although she subsequentl}' consents.® In the case first cited, 
Adams, J., in delivering the opinion of the Court, observed 
that if the conviction for rape “is prevented by reason of 
evidence of the woman’s consent, yet if, before the consent 
was given, it appears that the defendant used such force 
as to evince an intention to commit rape, the defendant may 
be convicted of an assault with au intent to commit rape.” 

In R-ig. V. Payc, the girl awoke after penetration, but 
W'hile connection was being had with her and before it 
was at an end. She did not then show any resistance, and 
Coleridge, J., instructed the jury that there was not such 
an altseiice of consent throughout as to justify a conviction of 
the offence of rape. In Itioiai v. Peojde,^' it was held that 
there would be no rape if consent was given during any part 
of the act of intercourse.^ In Pomeroy v. State, “ Ilowk, 
C.J., in delivering the opinion of the Court, said : — “ The 
evidence wholly fails to show that Rebecca ever consented to, 
or even had knowdedge of the act of sexual intercourse, until 
after it was fully accomplished. lu such a case the force 
required by the statute is in the wrongful act.” There was 
no ([uestion in these cases of the effect of consent given after 
tlie jienctration, and so far as that question is concerned, the 
observations must be deemed to have been ultra vires. 

105. The above rule is of quite a general application. 

Some confiishm has, however, been in- 

Consent distinguished troduced into the matter by a vague use 

proval. of the word consent for sanction and ra- 

tification in the law of contracts, and for 
waiver in the law of torts. It is the consent of a person on 
attaining his majority, which is generally said to make bind- 
ing on him a contract entered into by him while under 
age. It is the consent of a principal to a contract 
entered into by bis agent without authority from him, that 

> I 8« Hioh., 9)3. 

Vide to nimilar effect, 

State V. Ward, 73 Iowa., 531 

1., 9S. 


State r, Atherton, 60 Iowa, 189. 
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is said to make the contract binding on the piindpal. So may 
a party to a contract be said to consent to its breach, when 
he acquiesces in it, and does not care to sue for damages. 
Even the sufferer from a tort, may waive it or accept some- 
tbiog in satisfaction of it ; and the waiver may, in ordinary 
language, be said to be a consent to the tort, which without 
anything further will bar an action in respect of it. This in- 
correct view of the word consent can, however, find no room 
in the criminal law, as the doctrine of relation back does not 
apply to criminal proceedings.^* Adverting to the distinction 
between Eimcilligung and Fo/ZwiocA/,. Kessler observes” that 
the ratihaUtio mandato oomparatur does not hold good here. 

In the criminal law, a consent given subsequently to an act 
can operate only as a pardon of that act, but that law does 
not recognize the principle even of private pardon. Eine nach- 
trnglich erhh'irte Einwilligung tcurae nur die Bedexitung eimr 
Privatverzeihung haben, wslche das Strafrecht behanntlieh 
principiell nicht respectirt}^^"^ Breithaiipt in his work on 
Volenti non jit injnria}^ thus says that Eine nachtragllch etivavon 
dem Verletzten ertheilte Einwilligung kann eine ■privcUrechtliche 
Wirkung zwischen den beiden unmittelhar hetheiligten Interest 
senten haben, und zwar kann sie den Charakter einer personli- 
chen Verzeihung an sich tre^en, oder sie kann den Thiiter von 
der Pflicht, civilrechtlich Ersatz zu leisten, befreien, hierauf 
heshrankt sich aber auch ihre Wirkung, Kriminell straff ar 
bleibtsie, weil das jus publicum, das privatorum pactis 
mutari nequit sie fur strafbar erkl'drt, und der Deliktscharakter 
ihr durch den Willen des Verletzten auf keinen Fall genommen 
werdenkann.^^^ 

The public have a right to see that penal laws are strictly 
enforced, and it is only in a few exceptional cases that the 
Legislature has left their enforcement to the will of the indi- 
vidual. In India it is only in case of defamation, offences 


(a) A subsequently declared consent would hare only tho sijamificanoe of a private 
pardon, whioh the penal law, as is well known, duos noc respect on principle, 

(() A lubaequcut consent per dhauce granted by the injured onn have an effect in 
civil law, between the directly concerned interested parties, and indeed it may bear with 
it the eburaoter of a personal pivdoi^ or it may release the doer from the obligation of 
making reparation from a civil point of view, but to this alone will it, however, limit its 
effect ; it remains criminally punishable, because public law, which an agreement^ private 
persons cannot change, declares it punishable, and the character of an offence can in no 
case be taken from it by the will of tho injured. 


State V, Hartigan, 82 Vt., 611« 
Kess. Einw., 104. 


Kess. Binw., 104, 
»» T. 22 , 
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relating to breach of contract, and some of the offences relating 
to marriage, that a criminal court cannot take cognizance of 
them without a complaint from some person aggrieved by the 
offence.'^ When a complaint is once made, the absence of 
the complainant does not necessarily result in an acquittal 
of the offender even in the pettiest cases.^® It is only in case 
of trivial offences, punishable with fine only or with imprison- 
ment for less tlian six months, that the complainant may 
withdraw the complaint, but even then only with the permis- 
sion of the court, obtained on shewing that there are 
sufficient grounds for the withdrawal.*® 

The omission in such cases of the individual to take action for 
the punishment of the offender saves the latter from punish- 
ment, but the legal effect of this non-punishment is not quite 
the same with that of the non-commission of the offence, as 
would be the ease, if a consent subsequently expressed could, 
like that previously given, altogether exclude criminality. 
The jjerson aggrieved may also compound assault, tvrongful 
confinement, criminal trespass, and a fe\v other offences, but 
they are all of a private character ; and in case of any aggra- 
vation of the offence of voluntarily causing hurt, there can 
he no compounding without the permission of the court before 
which the prosecution for the offence may be pending. The 
compounding, moreover, does not contemplate mere consent 
of the aggrieved person, but also the receipt by him of some 
consideration or gratification not necessarily of a pecuniary 
character, for dropping the proseontion.*’ 'I’he Spanish Penal 
Code provides that the husband can, at all times, remit the 
penalty inflicted on his wdfe for adultery, by reuniting himself 
anew toiler;** and the French law also appears to be the 
same, 'i he effect even of such provisions is not to remove 
or undo the criminality of the wife. 

Nor is compounding allowed in cases of theft and rape, as 
that generally invoh es an approval of, or what is tirdinarily 
called consent to, a prior offence. This consent, therefore, does 
not affect those offences in any way, and is entirely inoperative 
in their case. Consent could hardly fail to involve a screening 
of the offender from legal punishment, or at least not proceed- 
ing against him for the purpose of bringing him to it ; and a 
consent thus given in consideration of money or other gra- 

** Murray v. The Qneen-Emprees. 

I. L. B., XXI Oal., 118, ' 

»* Art. 860. 


Act X. of 1S88, S8. 19S, 199. 
Aot X. of 1832, B. 847. 

Act X. of 188:, S.21B. 
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tification paid or pi’omised, so far from purging the ofvence, may 
often conjititute a fresh offence ; and it is settled Ie,w, that a 
subsequent agreement to receive cjornpensation for the injury 
caused by the offence will not be deemed such a consent to 
the act constituting the offence, as may affect its criminality.®* 
In cases of theft, even the restitution of the property stole i 
may, in some cases, be an offence in both the giver and tie 
receiver, and the restitution is not recognized in any case 
as affecting or excusing the criminality of the act of theft 
in any way. 


As to rape, the 13 Edw. 1, St. I'c. 34 expressly provided 
that, “ If a man ravish a w'onian, where she neither consented, 
neither before or after, Ayt Judgment de vyet member ; if she 
assent after, yet the king shall have the That sta- 

tute has been I’epealed, but the law remains the same, and 
consent subsequently given does not exculpate the offender. 


106. It is a general doctrine that consent to be operative 
Consent must exist at must exist at the time of the doing of the 
the time ot the act. .ict consented to. It is an ordinary pi’in- 
ciple of (Jerinau Jurists that die Einmlliguitf/ muss nur ^eitder 
Handluny fortdauern.^‘''> Thus Ilreithaupt in his work on 
Volenti non fit injunct says : Erforderlich ist auch, dass encis^ 
ehen der Ertheilung der Einwilligung und der Zuf iigung der 
Verletzung zeitliche Kontinuitat lierrschen muss. Deshalb ist 
eine EinwiUigung, von welcher nieht unmittelhar darauf Gebrauch 
gemacht irird, nicht mehr icirksam; eine Berufung auf dieselhe 
wiirde deni Verletzenden nur in dem Fcdle gestattet sein^ wo die 
Fortdauer der EinwiUigung eTklart wird^'’^ Consent may, there- 
fore, be withdrawn at any time before the act consented to is 
done, and a consent thus v/ithdrawn ■will have no existence at 
the time of the act, and not exclude or excuse the criminality 
of the act. For example, Ortmann says, “ that ein Out durch 
die Etnwilligung in die Verletzung^ bis zum etwaigen Widerruje 
dieser EinwiUigung die Eigenschaft eines gisehUtzten Rechts- 
gates verlierey'* This is a direct result of the principle that 


(a) Consent must continue at the time of the act. 

(ft) It is also neoessiiry that a continuity of time must exist between the granting of 
the consent and the causing of the injury. Therefore the oonsent of which no use is 
made dii*eotly. is no more cffe^vc. A person committing the injury would be allowed to 
rely on it only where the oontiuuify of tiie oonsent bail been declared. 

( e ) An interest through consent to the injury loses the quality of an interest protect^ 
ed by law, until oonsent, as is possiblei be Mdthdrawn. 


State V. Hammond, 77 Mo., 157i I ** Eesi. Einw., 108. 

■»p.8a. 
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tlie con>ent tr» »■ rw- -u doing an act does not give that person 
a rigliL to the doing of that act. Breithaupt in his work on 
Vohnti non jit m/ttna*®says: Wenn nun auch der T hater 
auf Gfund der gehorig ertheilten Einwilligung eeitene dee 
Berechtigten in die Lage versetzt toird, an ihm die Verletzung 
auszufiihren ohne dadurcJi seine Subjektivitdt zu heein- 
trdchtigen, so erhdlt der Erstere jedoch kein absolutes erzwing- 
hares Recht auf Vomahme der Verletzung^ da dassslhe ihm 
jederzeit durch die Zurikknahme der EinvcilUgung meder enJt- 
zogen werden kann. Dieses Rechtes hegiebt sick der Einicilligende 
mit der Ertheilung durchaus nicht, sodass es unricktig ware zu 
sagen, er sei nun auch auf jeden Fall verpflichtet, sich die in Bede 
stehende Verletzung gefallen zu lassen. Respektirt daher der 
Thater einen vor Vomahme der Verletzung etwa erfoigten Wider, 
ruf der Einidlligung nicht, so kann er sich nkJit mehr auf 
letztere bemfen, er ist melmehr mit der poena ordinaria zu 
bestrafen. 

The rule is acted upon in the English law also. Thus, 
where there is evidence tending to show that the prosecutrix 
consented to sexual intercourse Avith a man, but Avithdrew 
such consent before the consummation of the intercourse, the 
man may be found guilty of rape. ” On the trial of a man for 
rape on his step-daughter, a girl of twelA'^e years, and small for 
her age, it was held that it would be rape, if she in the first 
instance consented to the sexual intercourse Avith him, but 
after the commencement of the sexual intercourse, AvithdreAV 
her consent, and he forcibly continued it with knOAvledge of 
her dissent. In Stephen v. State, ^ the intercourse Avas had 
AA'ith a girl above the age of consent, which, in that case, was 
ten years. The court said, that as her passions had not 
arriA’^ed at a maturity to authorize a supposition of sexual 
intercourse with her consent, and her person had been most 
shamefully outraged, the jury ought to seize upon the slightest 
proof of resistance— notwithstanding she may have been 
enticed to give her consent in the first instance — even the 

(tf) If DOW the door on the {^rounds of a properl j given consent on the part of the enti* 
tied person is placed in the position of committing the injury withoot thereby infringing 
his subjectivity, so does, however, the former receive no absolutely enforceable right to 
the undertaking of the injury, as the same can be again taken away from him at any 
time by the withdrawal of oonsent. The consenting person does not at all give up this 
right with the granting of oonsent, so that it would be wrong to say that he was ^un<l 
in every case to allow the injury in question to be committed on him. If, therefore, the 
doer does not respect the recall of oonsent before undertaking the injury, so can he not 
rely upon the latter (oonsent), Leir rather to be punished with the otdinaiy pnnitdiment. 

I State V. MeOafErey, 68 louTit, 478. 

11 Ga., S25. 


•« P. 82. 



•i &M.3 OONSBMT UU6T EXIST AT TBE TIKE OT T9EI) ACT. 

usual struggles of a modest maiden, young and inexperienced 
in such mysteries, to find, in just such a case, that the act was 
against her will, and that the presumption of law was so 
strong as to amount to proof of force. 

In Gennan Law, Eessler goes even beyond this, and 
says die Einwittigung mme unmittdbar vor aer That erkldrt 
werden.^*^ After observing that it is not the withdrawal 
of the consent, but its continuance that 'will require a 
declaration ; he adds that strictly speaking there is neither a 
Wiederruf noch eim Fortdauer der Schfen Einwilligung, 
sondern nur einen einzigen Act der Einwittigung im Momente 
der Handlung.^^*^ 

This will be specially so, when the act is such as can be 
done only in the immediate presence of the person gi'ving the 
consent. To illustrate this, Kessler says, that if A one 
evening to please B, a medical man, expresses his willingness 
to undergo an operation after being given chloroform, by way 
of experiment, and B afraid of A withdrawing his consent, 
administers chloroform to him, while he is asleep in the night, 
and performs the operation, he will not be liable to punish' 
inent according to Ortmann, but that every one will be 
agreed that he ought to be punished. 

Even Kessler admits, however, that an earlier expression of 
consent may have a practical significance so far that ihretwegen 
unter U mstdmlen schon ein bloss passives Verhatten desjenigen, 
der sie abgegeben hat, unmittelbar vor der That sich cds 
ausdriiekliche Einwilligung darstellt, wdhrend dies ohne seine 
voruTigegangene ErUarung nicht der Fall sein wUrde,’^*^ And 
this will be so chiefly if the act consented to may be done in 
theabsence of the consenting person. Thus Kessler says, “ Prak- 
tisch dbgeschwdcht wird die Wichtigkeit dieses Erfordernisses 
bei HandZungen, die in Abicesenheit des EinwiUigenden geachehen 
kdntien, dadurch, dass der gute Qlaube des Thaters an die 
Fortdauer der Einwilligung gleich dieser die Strqfbarkeit aus- 

(g) Condent muHt be declared immcdiatelj before the act. 

(H) Withdrawal nor a continuance of real ooneent, but only a portioiilar act of 
ooneeitt at the moment of the act. 

(0 On account of it, under Oircumstances, the mere paasiTe oondoot of him who has 
giTen it (his consent) directly before the act (consented to), represents Itself as an ex- 
press oonsent, while that without his previous deolnration wDnld not be the caae^ 

Kess. Einw., 109. | *0 Eiess. Eiuw.i 110, | Seii«Siaw«, 110. 
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achliestst. ” And the case will be different if the person who 
had given the consent before, should be present, but 
unconscious. Thus, Kessler says, ^ Der gvie Crlaube an die 
Fortdauer der effecMven Einicilliguufi kommt hier nicht cds 
mdglich in Frctge. Straflosigkeit- Jeann daher nur eintreten, 
icenn der T hater ehrlich nberzeugt war, dass der A ndere bet 
vorhandenem Bewusstaein einwilligen tcurde, 

And the previously expressed consent would not be of import- 
ance as a proof of his good faith, and it would be a strong 
indication to the contrary, wenn er den bloss Schlafenden zu 
wecken unterlaasen hattd’^ ; and if the unconsciousness is simply 
that of sleep, as in the case of the surgical operation mentioned 
in the illustration given above, there would be no question 
that there was no consent. 

107. In matters of civil law, a third person’s consent is 

so netimes essential to the validity of a 

Consent must be of transaction, but this is generally as the 

i^raused! transaction affects some right of that 

person ; or because that i)erson repre- 
sents entirely or partially a party to the transaction, and gives 
the consent to supply or supplement the coiisent reijuired of 
that party. As an instance of the former, a person may by a 
will or deed devise or assign another j)erson’s property to 
some one, and the devise or assignment will not take effect 
without the consent of that person. Nor may a part-owner 
make' a contract in regard to the joint property without his 
co-sharer’s consent. As an instance of the latter, reference 
may be made to contracts by adult minors and insane persons, 
Avhich are not valid unless consented to by their curators or 
committees of management. In certain systems of law, even 
females Avho liave attained majority, re(j[uire the consent of 
their guardians to their marriage, and after marriage the con- 
sent of tlieir husbands to certain contracts affecting their 
property, though the number of these is steadily decreasing. 

(j) The imi^iortAnoc of this I'cquirenicnt will be practically waakened in case of aotsy 
which can take place iti the abnouae of the person oonHonting, inaimur'h as the good 
faith of the doer in the coutiuuanco of consent^ like consent it^l£i exolades peuality. 

(ib) The honest belief in the continuance of effective oousent does not come into 
question here as pof sible. Imniniiity fi'om panishment could) therefore) only eiist, if 
the doer honor. tly convinced) that the other would consent in case of existing 

ooasoiouBueas. 

(Z) When he has omitted to awaken a person merely sleeping. 


** Xem. filftw.i 111. 


Xess* Binw.a 111. 
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This system of representative consent is in case of minors, 
insane persons and others unconscious at the time, recognized 
in the criminal law also, and will be referred to in sequel. 
In section 361 of the Indian Penal Code, the consent of some 
person lemlly authorized to consent on behalf of the person 
kidnapped is mentioned as equivalent to the consent of that 
person himself ; but the legal authority to consent otherwise 
than as an agent (whose consent is really that of the person 
himself) can exist in the case only of minors or insane persons. 
As an apt illustration of the necessity of the consent of a 
guardian to the act of a minor ■ in the criminal law, 
reference may be made to Article 399 of the SpanishPenal Code, 
which provides a punishment for a minor who should 
contract a marriage without the consent of his father or 
mother or of persons who take their place for that purpose. 

Apart from such cases, it is clear, as a general rule, from 
the ver}' nature of consent, that the consent to negative an 
injury must be of the person to whom the harm is caused by 
the act constituting the injury. The act, though directed 
against one person may sometimes cause harm to other 
persons also ; but then it will, as regards each, constitute a 
distinct injury, and the consent of each person will have an 
effect on it only so far as it is an injury against himself. 
Thus seduction of an unmarried girl is an injury to her as 
well as to her father, and the consent of cither cannot bar 
an action for damages by the other. 

In criminal law, this recognition of an act as an offence 
against several persons is not frequent, as the harm caused 
by the act to others than the person directly injured, is often 
of too remote or slight a character to bo taken cognizance 
of by law. The same principle is applicable, however, to 
different offences, when they are recognised by law as 
resulting from the same act as causing injury directly to several 
persons. Thus, sexual intercourse with a married woman, 
may constitute the offence of rape, adultery, or forni- 
cation. 'fhe rape is an offence against the woman herself, 
and it is her consent alone that can prevent the intercourse 
from amounting to that offence. Her husband’s consent and 
even positive help will be immaterial, except so far as it may 
make the husband guilty of abetting the offence. In fact, 
under the present law, a husband having intercourse with his 
wife under a certain age, may himself be guilty of rape. 
The rule is different, however, in the case of adultery, which is 



ooiffinrT litniv tik of 
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ML offisnoe agMnst hasbftiid, and whielli at least in British 
India, can exist only if the husband did not consent to, of con* 
nive at, the intercourse. The woman’s consent in case of it is 
entirely immaterial, the offence being committed, equally 
whether she consented to the intercourse or not ;** though in 
certain systems of law, she will, in case of its being committed 
with her consent, be deemM an abettor of the offence and pun- 
ishable as such. The offence of fornication wherever recognized, 
is neither against the woman nor against her husband, but 
against the society ; and so the consent of both the former 
will be immaterial, and the person guilty of that offence 
punished without any regard to it. 

So also carrying away a young woman may constitute the 
offence of abduction or kidnapping from British India, or of 
kidnapping her from her fither, or of enticing her away from 
her husband. Now, abduction and kidnapping from British 
India are offences essentially against herself, and cannot exist 
if she ctmsented to go and did go with her consent. For 
abduction, it is indeed necessary that she may be compelled 
by force, or induced by deceitful means, to go from any place ; 
and if she consents to go, unwillingness of or even opposition 
by all her relations together, shall not render possible the 
existence of compulsion or of enticement by deceitful means. 
On the other hand, kidnapping her from her father is 
an offence agamst the father’s right of guardianship, and 
cannot exist where she is taken with his consent, and no 
consent by her will prevent such kidnapping from being an 
offence, or excuse its criminality. 

This distinction is recognized in almost every system of 
law. The latter offence was, for instance, in French law, 
particularly called raptus in parentes, as in such a case, la 
personne ravie etait sous la puissance de ses phe et mere, tuteur 
ou curateur ; e'est contre euai que lerapt dtait commis ; et le 
consentement de cette pe^rsonne n'effaqait nuUement le dilit, 
parce que la seduction paraissait ^us odieuse encore que la 
contrainte.** Livingstone’s Code expressly laid down, that “ if 
any female, under the age of fourteen years, be taken away 
from her father, mother, tutor, or other person having legal 
charge of her person, without their consent, either for the 
purpose of marriage, concubinage, or prostitution, it is an 

State V. Sandeni, SO Iowa, 68t. 

Stata «. Donoran, 61 Iowa, S78, 


*• IT. Adolpli. aad Belie, 401, 
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abduction, although the female should consent, and although a 
marriage should afterwards take place between the parties.” ** 

The same is the case in regard to the enticing away of a 
married woman, which is an offence essentially against the 
husband, and it has been held, can exist only when there is 
no consent or connivance on the part of the husband.”' 
The wife’s own voluntary determination to leave the husband 
is, on a charge of that offence, entirely immaterial.® Even her 
willingness and consent, evidenced by her solicitations of the 
man, and actual complicity in going away, are no defence for 
the man.® 

An assault against a woman is recognised as an offence only 
against her, and though it may cause harm to her husband, 
yet his assent is not a defence against an indictment for it.®* 
1'he question has not arisen in regard to other offences, but 
when it arises will no doubt be disposed of in the same way. 
It has thus been held, that on a prosecution of a postmaster’s 
assistant, it need not be sliown that the embezzlement was 
without the postmaster’s consent'**, as the offence beingagainst 
the Government the consent of the postmaster is quite 
immaterial. 

So also trespass in a place of sepulture with the knowledge 
that the feelings of any person are likely to be wounded by it is 
an offence, even though the trespass be effected with the consent 
of the owner of that place. In Queen- Empress v. Subhau*^ 
Knox, J., based that decision on the ground that he saw “ no 
reason for restricting the original meaning of the word (trespass), 
which covered any injury or offence done, and to couple it 
with entry upon property.” It may, however, be justified on (lie 
principle that the consent of the owner could not affect the crimi- 
nal character of the act as against the person whose feelings A^•cl■o 
offended by the distui’bance of graves in that place. 

So far is the principle carried, that a person’s consent can have 
no effect in regard to any projierty after the cessation of his in- 
terest in it, as he would not bo the person injured by any act then 
done to or in ixjsjicct of that property. Thus it has been held, that 
the consent of a person will not defeat an indictment for larceny 

s® Art. 468. St-itP r. rojlniul, C. Eu., Iffl. 

*’ Queen o.Sriuiotej ro.liloo 1 W, II. Puiirt r. United SU tei, 163 U. S., 

Or., 4S. 663. 

Tht Queen r. Eumtiraiiami, 8 M. T. L. B., XVllt All.. 

H. 0. B., 881. 
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committed aftei* his death of what was his property, as he 
will not be the person who will then be aflFected by it.‘* 

In the English law, larceny being an offence essentially 
against ownership, it ina}' be considered a general rule, that a 
person taking a thing from another who is merely in charge 
of it, and thus has no power to make a valid transfer of it, may 
be guilty of lai’ceny. The principle is recognized in the Ignited 
States also. Thus iii/SW<? v. MeOarteti,*^ it was held that the 
fact of the accused having obtained the property by consent 
of a person entrusted with it by the owner, under such 
circumstances as rendered the custodian guilty of embezzle- 
ment, would not prevent the accused from being convicted 
of larceny. So where the cashier of a bank was charged 
with embezzling, abstracting and wilfully misapplying the 
moneys and funds of the bank, with intent to injure and 
defraud the bank ; it was held, that in order to disprove the 
averment of intent, he could not prove that his taking the 
funds and using them in stock specuktions were known to 
and sanctioned by the president and some of the directors 
of the bank, and that his dealings therewith were intended 
for the account and benefit of the bank, and believed by him to 
have been sanctioned by them, although there was no resolution 
of the board of directors authorizing or sanctioning them.^* 

In English v. State a horse was taken away from the 
possession of a person, who was not the owner but held it for 
him, and the Supreme Court of Texas held that the taking if 
without the consent of either of them, might constitute larceny'. 
This does not appear to bo generally accepted as coi-rect. 
Thus the Revised Saxony Penal Code of 1868" expressly 
enacted that, Sind Jnhaber mid Eigentlunner verschiedene Per- 
soneUt so sch/iesst schon die Einwilligmig de.'s Einen von Beiden 
den Begrif des Diehsiahls aus.’”^ And it is a general rule, that 
where two persons stand in the position of the owner, the consent 
of even one of them, will prevent the taking being larceny. 
Thus where the indictment connected A, B, and 0, wdth the 
ownership and possession of property, two of whom were special 
owners, and the jury was charged to convict if the taking was 

without the consent of A, B, or C, or either of them, the 

(a) If the po 88 en«or and the proprietor are different persons, the consent of one of tlic 
two will already exclude the oonceptiou of theft. 

Sneed r. State, 4 Tex. App., 514, I *4 U. S. v. Taintor, II Blatchf., 874. 

17 Minn., 76. | *5 15 g, Rep. 649. 

Art. 272. 
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instruction was held to be wrong, as authorizing conviction if 
any one of the three failed to oonsent.^^ Where the real owner 
is not known, however, the person in possession will be deemed 
to be the heir, and his consent will bo sufficient to negative 
larceny. Thus where the owner of a heifer was unknown, and it 
was taken from the possession of a person, on whose premises 
it ranged astray, it was held, that he would be the person 
injured by the theft, and his consent woidd be necessary to 
prevent the taking being a theft." 

In India theft is an offence essentially against possession, 
and the consent of the person in possession to the taking 
of the thing will prevent the taking being larceny. The 
possession of wife or servant on behalf of the husband or 
master is deemed to be the possession of the latter himself, and 
therefore if his property is taken from the possession of the wife 
or servant, the consent of the latter will not be sufficient to 
avoid the criminality of the taking. Thus, as a general 
rule, the consent of a wife to the removal of her husband’s 
goods does not affect the criminality of the I’emoval, unless 
the goods are such as may be deemed to be hers, or 
in her 2)ower of disposal. So the illustration*"^ attached 
to the definition of theft in the Indian Penal Code^” 
provides as follows: “A asks charity froiii Z’s wife. She 
gives A money, food, and clothes, which A knows to belong 

^ her husband; Here it is probable that A may conceive 
that Z’s wife is authorized to give away alms. If this was 
A’s imiu'ession, A has not committed theft.” On the other hand, 
the illustration*"^ runs: “A is the paramour of Z’s wife. 
She gives A valuable property, which A knows to belong 
to her ^ husband Z, and to be such property as she has not 
authority from Z to give. If A takes the property dis- 
honestly, he commits theft.” 

The same has been held in the case of a servant also. Thus 
in Reg v. Hanmanfa'^ the consent of a Government Inspector 
of forests to the removal of wood by a person from a forest 
in his charge was held not to affect the offence of theft com- 
mitted by that person on account of the removal. Melvill, 
J., in delivering the judgment of a Division Bench of the 
Bombay High Court, said : “ The fraudulent consent of the 
Inspector does not affect the case against those concerned in 

Woods V. State, 20 Tex. App., 400. 1 Spruill v. State, 10 Tex. App., 695 

JoncB r. Stftte, 28 Tex. App., 42. | S. 878. 

I. L. B,, I Bom., 010. 
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the dishonest removal of the wood. The Inspector was a 
servant of Government, and the wood was in his possession 
on account of Government. The possession of the Inspector 
was, tlierefore, the possession of Government, and a consent, 
which he was not authorized to j?ive, cannot be construed in 
favor of the accomplice of his breacli of trust into the consent 
of Government. *’ 


This is in accordance Avith the general principle that the 
consent to the removal of a thing to exclude criminal 
liability must be of the person who can dispose of 
that thing. Thus fiiidorff in his Commentary in the 
German Penal Code ' says : Jetiock muss der einmlli-gende 
InJudter Dispos'd ionshefugniss hahen. Deshedb v'urde Diehstahl 
angenommen, ohipohl einmitdem VerLauf hetrautes Kind Wcuiren 
aus dem Laden der Eltem imentgeltUeh hingegehen hatte. Die 
Wegnahme lann auch dwell Vermittslung Dritter cds W errzeiige 
{^Kinder, Unzureehnungsfdhige oder (let'iusehter) geschehen, in 
irelchem Fade der sie lienutzende cds Weignehmender erseheint.^"^ 


108 . Wliatever inat'^ be the legal effect assigned to consent in 

case, consent will produce that effect, 
Effect of consent not howsoever it may have been given. The 

motive with whicli consent is given in any 
case is immaterial. It mav have been 
given with the greatest reluctance, and still it w ill have the same 
ett'ect.* A maid-servant reluctant to the point of tears consented 
to an examination by a physician, at the mpiest of her mistress, 
to see if she was with child, and it was held that she could not 
recover for it.® If the view here advanced is correct, Mr. iVfayne 
can hardly be right in observing in his work on the Criminal 
Lvw of India, ‘ that “an umvilling consent is not a consent at 
all.” Nor has he cited any authority in support of that view\ 

The (jue.stion in regard to the effect on consent of 
motives for giving it arises most often in cases in which 
absence of consent is essential to an offence ; and to secure 
acquittal on a charge of such offence, it will only be necessary 


(//) The po.4.so.'<«or who o iiisentH must, however, have the authority to di8|>oso, li 
was therefore considercil to bo theft, althou.i;h a ohild entrusted with the sale had 
pivon away goods from the shop of the jmrents free of ehargo. The removal may also 
tahe place hy moans of third parties as tools ( childrcu, incapable or dcocivod persons ), 
in which case the person making itse of lh(?m appears a.s the remover. 


1 P. 621. 

* Ojuners v. State, 47 Wis., 623. 
Reynolds v. State, 27 Neb., 90. 
People V, Morrison,* 1 Park. Cr. 
tt., G26. 


AnschickR r. State, C Tex. Ct, 
App., 524. 

latterr. lliaddcll, 50 L. J. Q. B., 
44S. 

* P. 802. 
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to show that there was consent. Thus where a person 
found in possession of stolen property, said that he would 
rather be whipped than stand a chance of being sent to jail ; 
and on his earnest entreaties a person gave him a few stripes 
with a switch and I'eleased him; it was held not to be an assault, 
even though ho was afterwar<ls judiciall)’ punished, and had 
given his consent only with a view to be saved the punishment 
for his offence of theft.® 

This principle ofteti comes into oj)eration in what are 
called decoy cases. It is held in them, that even though 
consent is given to a criminal act- merely with a view to 
the detection of its doer, the act will be deemed to have been, 
consented to, and on that grou nd to be free from criminality 
Thus where a prisoner of war was allowed to go beyond the 
limits of his parole for the detection of a person who was 
supposed to have been instrumental in the escape of several 
other prisoners from the same place, that person was held not 
to have committed any offence, by assisting that prisoner to 
escape out of the limits of his parole,® as there was no escape or 
intention to escape in that case. So if the owner of a property 
consents to another person taking that property with a view 
to prosecute thsit person, there is no theft, as for theft it is 
necessary that the property should be taken without the owner’s 
consent Nor can robberv be held to have been committed, if 
the victim and another person arrange that the former should 
meet the latter and the offender at a certain place, and go 
through the form of being roblied ft)r some purpose of their 
own.' And Avliere several persons arranged among them- 
selves that two strangers should be procured to rob one of 
them who should be stationed at a designated place in the 
highway for that purpose, Avith a aubav to obtaining the reward 
offered for the apprehension of robbers, the court held that no 
robbery had been committed,® as the jAroperty would nothaA’e 
been taken in such a case without the consent of the person 
robbed. In such oases, if the owner give up the property 
demanded to the person demanding it with threats, not on 
account of the fear created by them, but with a view to secure 
his conviction, there will be no offence committed,® even apart 
from the question of consent. 

3 StAto V, Beck, 1 Hill, 363. r. Fuller, Rms. & B*, 406. 

" Bex. V, Martin, Bush. & B., 190. People v, Gardiner, 25 N, Y. (Hupn.), 

^ People r. Gluiigh, 69 Cal., 438. 1072, 

^ Bex r. SCoDaniel, Fosteri I3'li 
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Similarly if certain property is delivered to a person by a 
servant by the master's directions with a view to fix the 
guilt on him, its taking by that person cannot be larceny,’® 
us the taking in such a case is with the master’s consent, and 
there is something more in the giving than rendering facility 
to the commission of the oftence. The acquittal in Re<j. v. 
Laicrance “ proceeded on the supposition, that the deed had 
oeen given by the owner’s clerk into the prisoner’s hands, and 
the Recorder directed the jury that they should acquit the 
prisoner unless they were satisfied that the clerk did not 
deliver it in his hand, but that he might be found guilty “ if 
the deed was laid by the clerk on the table and taken up by 
the prisoner.’* This distinction has not always been respect- 
ed however ; and in The Queen v, Middleton, Rramwell, B., 
observed, that “ it is impossible to say that there was a taking 
here sufficient to constitute larceny, because the money was 
picked up, but that if it had been put in the prisoner’s hand 
there was not such a taking.” 

In Williams v. StcUe,^^ the agent of the owner of a cotton 
plantation informed him that the accused would come that 
night to take some cotton, and the owner said ** let him 
have it, and I will be there at the getting,” and on taking up 
his position with armed friends he told the agent to bring the 
accused from the wood a short distance off whore the accused 
then was. The accused came and had just moved with a 
basket of cotton the agent gave him, when halt was ciiod, and 
throwing away the basket, he mn away. The court held that 
as the cotton was delivered by tin; agent there was no theft, 
and Bleckley, J., said : “ There was no trespass committed 
in the taking. There was no taking without the owner’s 
consent. True, the consent was given for a purpose quite aside 
from any design to part with the property, but, if given at all, 
and the intended larceny was cut off as soon as the owner 
could, after delivery, cry halt, and fife off the guns, what 
taking was there which could, with any truth, be said to be 
without his consent ?” 

In Dodge v. Tiritfain, ’■* the Supreme Court of Tennessee said : 

Receiving goods, with the owner’s consent, from his servant, 
is not larceny, it being of the essence of the offence that the 


Kempv. State, 11 Humph., 320. 4 Cox 0. 0., 4S8. 

State Chambers, 6 Ala., ^5. S G. C. Bcs., 56. 

State V. Covington, 2 Bail. L., 509. ^3 55 Gn., $91. 

■ ,83. 
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goods be taken against the will of the owner invito domino." 
In Dodd V. Hamilton, a slave was sent with some money to 
a certiiin place where the owner of the money and others 
were lying in Avait, and the slave was approached by a third 
person who was seized by the owner, and the money found 
lying on the ground, without any evidence to show that such 
person intended to take it, the Court held that even if it had 
been found in his possession it would not be lux*ceny, because 
the owner had consented to its passing into his possession. 

Tlie decision in Eetf. v. Williams, “ appears to be rather 
against this view, as there a person was convicted of theft of 
some coin, on the ground that he had made propositions to a 
bar-tender to rob the master’s till, and the matter being 
communicated to the master, he dii'ected the servant to send 
for that person and carry out the design. That person came 
to the shop, and according to the agreement he had made, 
pretended to purchase drinks, and was given by way of an 
excess of change by the bar-tender, the coin which he took 
up as soon as out of the tender’s hands, and a part of which 
was marked. 


XVllWTXCAl.^vl 

of the doer of the act. 


109. In the law of contracts, an expression of consent 

has operation from tho moment it is 
expressed, though in some cases it may 
be withdrawn before it has come to tho 
knowledge of the person for whom it is 
meant. The same doctrine is held to apply generally in 
the criminal law also. The mention in that law is everywhere 
of the existence or non-existence of consent ; and never of its 
communication to, or its knowledge by, the person acting on 
it. In India, the consent of the owner of the goods taken 
was assumed to be sufficient to negative the offence of theft,' 
even though it was not known to tJie person taking them, and 
had been given merely to secure his conviction.'^ Eminent 
German jurists have agreed with that view.'® Authority 
is not wanting, however, in favor of tho opposite view also. 
Thus Bbhlouand -Talirke point out that the very ground of the 
application of the doctrine Volenti non Jit injuria to such cases 
is that der dolus Seitens der Thiiters ausgeschlossen wird; d. h. 
durch die ihm hekannte Einwilligung setzt er sich nieht in Wider- 


Taylor’s N. 0., Term Eep., 31. I The Empress v. Troylukho Kath 

It) 1 Cor. & K,, 195. I L B., lY, Oal«, 866. ’ 

Schiitze Lchrb., Art;. 88 & 85 Anm. 8. 

II« Bind. Norm.y 658. 
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sprueh zu der SuhjecMvitat des Verletzten}'***^ Kessler maiutiiins 
that there is no complete consent to a person doing 
anything before its communication to that person, that “ die 
nock nicht zar Kenntisx des Adressdten gelangte EinmlUgnngs- 
erkliirung keine Wirkung Imhen darf; ja dast^ sie iiberhnupi 
noch keine Erkliirung^ sondern nur der erste Schritt zu einer 
sohhen 


To illustrate the x’ule, lie gives the following example: A 
in his hunting grounds is often troubled by a dog of a neigh- 
bour B, which comes over there, the law not allowing a dog so 
doing to be shot. He therefore sends a message to B, asking 
him to take more care of the dog, as otherwise A will shoot the 


dog at the next opportunity. B tells the messenger that he has 
nothing to do with the dog, and A may kill the same. The mes- 
senger scarcely leaves B, Avhen B regrets the reply, and sends 
another messenger to w’ithdraw it. The messenger of B over- 
takes A’s messenger on the way, but in the meantime A has 
in his anger shot the dog. If the disjiosal of the dog in ques- 
tion were a civil trausaetion, the ({uestion whether the dog 
had been shot before or after B made his statement to the first 
messenger would be of imjKirtance according to the doctrine 
concerning the concluding of contmcts between absent parties. 
Da hisr aber cirilreehtliche Gesichispunkte nicht in Betracht 
kommen, ist A nnter alien Utnsflinden f ur sfrafbar zu erkliiren, 
Seine Straflosigkeit wtirde dein Zicecke des Gesetzes, den 
Eigenthiimer davor za sichern, dass ohne seinen Willen seine 
Sachen von Unbefugten zerstdri irerden, schnurstracks zuirider- 
laufenS"^ ** 


And so far is the doctrine carried by him, that he does 
not consider it enough that the consent shoidd have come 
to the knowledge of the jierson acting on it, but must have 
so come with the will of the person consenting; die Einwilli- 
gungserkldrung muss nicht nur zu Ohren des Thalers gekommeln, 


(2») Doles excluded on tbe part of the doer : that le, through the consent 
known to him, he does not plaoe himself in opposition to the subjeotirity of the injnr^ 
pcinon. 

(ffi) Ihe dedamtioii of will urhioh has not yet reached the knowledge of the person 
nddro. tsed can have no effect ; and that it is indeed not at all a deoUratiou but only the 
first step to it. 

{ti) Here, however, the point of view of civil rights does not come into considenition, 
(and) A is under all oircumatan'jos to be declared punishable. His immunity from 
punishment would run directly counter to the objeot of law, which ia to secure for the 
owner, that without his will his things should not destroyed by any tme unauthorized . 

■*’ Breib, Yolen., 2l. I Kess, EinXv., 106« 

** Kess. Einw., 107. 
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tondirn amh an iJin (ferichiet geteesin sein, And according 
to him, this follows from tibie character of consent as a Dispo- 
sition* a/Rtes,^^ and from the object of the penal law. Tnus 
he adds : ** Spricht jetnand seine EinwiUigung aus, aber unfer 
der Vorauesetsung., dass der in Aussicht genommene Thdter die* 
nicht erfahren werdot so liegt iiberhaupt keine EintoiUigungy 
sondern nur das Reden von einer solehen vor. Die etvca auf 
Grand eines Mnierbrnehten derartigm Geredes voUfUhrte 
That bltibt strafbar. Hat frmlich der Thdter im gaten Qlauben 
an eine far inn bestimmte EinmUigtinpscrkldrung gehandeltf 
so ist er selbstverstdndlich strafios, aber nicht toegen vorhandener 
EinwiUigung^ sondern wegen mangelnderi dolus. This view 
of Kessler does not appear to be correct however. Even 
Breithaupt here parts company from him, and in his work 
cn Volenti non Jit injuries says: Warumin dem Falle, wo 
der Thdter durch einen Dritten Kenntniss davon erh'dlt, dass 
ein Anderer emstUch sich mit der verletzung einverstanden 
erkldrt hat, bei Zufugung derselben der dolus weniger ausgesch- 
lossen sein soli, als in dem Fall, wo dem Thdter die EinwiUigung 
unmittelbar zugeht, crscheint uns nicht recht einleuchtendS ^ 

110. In cases in w’hich the absence ofa person’s consent 

Mere belief as to ab- to an act is the gist of an offence, mere 
■ence of consent not ignorance by the offender of the consent 
equivalent to its ab- tQ ^^t will not be sufficient to make 

that act an offence. It is necessary that 
the act should really have been without the consent of the 
person against whom it was done, and the absence of whose 
consent formed the gist. This has generally been held in 
larceny cases, where the owner sometimes consents to a person 
taking away his property, with a view to the discovery of the 


[ti) The deolaration of consent most not only have come to the eare of the doer, bat 
ahoald also have been intendt-d for him* 

(;?) Act of disposal. 

(4) If anybody declares his consent, but under the supposition, that it will not reaoh 
the doer in view, there will be no consent at nil, but only a talk about it. An sot dona 
on the strenafh cf a rumour of that sort cirried to the doer, remains punishable. If 
the doer has of course acted in the honest belief, that the deolaratlon m consent was 
intended fur him, ho shall natumlly bo free from punishment, but not on aocoaat#f 
consent having been given, but because there would be no dolan (criminal intent). 

(r) It docs not appear c'cai to 11.4 wh v didus should bo less ezoluded in a case where the 
doer h is received iiiformntion from a thiixi party that another has seriously declared 
himself to be agreeable to an iujuiy, than iu the case where consent is directly given to 
the doer* 


Kess, Einw.| 107* 


I Kess. Eiiiw.» 107. 

•• P. 26. 
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offender, and the proof of his guilt. There is no offence com* 
mitted in such cases on account of the tnking, even though it 
is taken with a full belief that the owner is not aware of, and 
a consenting party to, the taking. The person taking may be 
morally as guilty as if the owner had not consented, but a 
necessary ingredient of legal guilt will be wanting, and no 
offence will have been conamitted in law. 

The weight of opinion in the Roman law also was in 
ffivoiir of that view. Pomponius, who professed to belong 
to the subjective school, indeed maintained that there was 
theft committed when the person removing the thing 
supposed that the proprietor did not consent to the removal, 
and he thus found theft in the opinion or belief of the 
person acting, even when there was no theft in reality. 
Gaius laid down, however, sed et si credat aliquis invito domino 
se rem contrectare domino axdem volente id Jiat, dicitur furtum 
non fieri, Ulpian held the same, and Justinian also required 
for theft the actual absence of the proprietor’s consent. In 
modern Italy, Francesco Carrara has also taken the same view, 

and says ; intqno punire dove ristdta che del delitto man- 
carono gli estremi, elapena fondare sopra un sospetto o sopra la 

sola intemione.** He further obseiwes E tanto necessario 
al furto il dissenso del proprhtario che Ulpiano alia {1. 40, s. 8, 
ff. de fartis') fa la ipotesi ai alcuno che abbia ruhato ad aUri una 
cosa credendo che egli non volesse msntre infatto era contentis- 
smo ; e decide essere non furto.*'** 

In Williams v. State, ^ Bleckl^*, J., observed, that “ if the 
property was delivered by the owner’s direction, and with his 
consent, it can make no difference legally, although it does 
morally, that the accused did not know of such direction and 
consent. Suppose the owner, instead of acting by his agent, 
had acted in person and delivered the cotton from his own 
hands, the defendant not knowing him to be the owner, but 
believing him to be another thief and a confederate with 
himself m the supposed larceny, would not an essential clement 

l^al larceny be wonting ? ” 

{$) It ia vnjuft to puniah where it reaul^ that the ee4eiUiilfl of the offence are 
wanting, and (equalljr eo) to the pimUbmeat on eunpicion or mere intention. 

(f ) So neoeeeary ie the dissent of the proprietor to tlieft» that Dlpian in treatin? of 
theft gWe^ the ciee of one who had robbea another of a thing believing that he did net 
with it, while in faot he was most contented, and decides that it is not theft. 


Gars. Prog., Art. S084 (a). 


Oarr. Prpg , Art. fWd. 
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Similarly it has been held, that if a man be robbed by his 
own consent, even though the robbers do not know of his 
consent, there is no crime. This is supported clearly by the. 
decision in Bex v. MeDanid^ in which the consent was not 
known to the persons enticed to a certain place on the highway 
to rob one Solomon, yet they were acquitted on the ground 
that they took his mjney with his consent. This decision 
was followed in United States v. Whittier^^ in which Judge 
Dillon observed : ** There is a class of cases in respect of 
larceny and robbery, in which it is held that, where one 
person procures, or originally induces the commission of 
the act by another, the person who does the act cannot 
be convicted of these particular crimes, although he supposed 
he was taking the property without the consent or against the 
will of the owner.*’ 

111. The same view is taken generally in British India 

Belief of absence of kidnapping and rape, it is 

consent how for deemed iiecessary that there should be no con* 
eqniralent to consent in sent. For wrongful restraint and com* 

pulsory labour it is quite as necessary that 
the person restrained or compelled should not be agreed to it. 
Nor can there be adultery or the enticing away of a married 
woman, if the husband is a consenting party to the intercourse 
or enticing. For ciiminal force also the absence of consent has 
been made a statutory essential, though for assault it may not 
be so. Any gesture or preparation may constitute assault, 
provided ** it will cause any person present to apprehend that be 
who makes that gesture or preparation is about to use criminal 
force to that person,” and the apprehension will depend not 
so much on the absence of consent, as on a belief of its 
absence. 

Under the Indian Penal Code, it is not necessary, 
however, to constitute theft that the article taken should 
be moved without the consent of any person, but that 
it should be moved aith an intent to take it out^ of the 
possession of any person without ihat person’s consent. 
The question in India, therefore, in regard to theft is 
not of the absence of consent, but of the existence of an 
intention to take without consent, for which, of coarse, a 
belief of the absence of that intention will be sufficient. This 
view is borne out not only by the language of the definition. 


•• 1 Foitt., 131. 



1^6 M»T.TKF Of ASSEKCE OF COKSSKT IN INDIA. 

but also bj illustrations (m) and (n), in both of which 
the criminal act of taking a thing is said not to be an 
offence, if the person taking it believed that he had implied 
consent to its taking. These illustrations appear beyond 
doubt, to refer to the cases in which there is no theft, because 
there is a belief as to the existence uf consent ; the real 
existence of consent not being referred to, and therefore 
treated apparently as immaterial. In the same way, in 
illustration (o), a pei*son taking valuable property cf his mis- 
tress’ husband from her, believing her to have no authority 
from the husband to give it, is said to commit tbeil, without 
any reference to the real &ct of her having authority or not. 
In all the three illustrations, the offence of the person taking 
the property is made to depend exclusively on the belief of that 
person as to the owner’s consent, and not on the existence or 
non-existence of the consent. 

And this view is in accordance also with the direction in 
which all criminal law is advancing, the direction of replacing 
the objective elements of an offence with the subjective, and 
substituting the feelings and ideas of the doer of the act for 
the conditions of the things to, and the circumstances in, 
which the act is done. Even in countries in which the com- 
mission of theft depends on the absence of consent, and not 
merely on the absence of a belief in its existence, a bond jide 
belief in its existence will also negative the offence. Binding, 
who on principle declares it to be mdifferent in case of offences 
relating to property whether the consent is declared before or 
after, says that hei jeder errmrteten Eintcilligung der Vorsatz 
und somit atteh die Bechts, widrigkeit au/geJumn 


(tt) In vfkry oMa of eziiAoted oouMit, the wiongfal intention end eocxvdingl}' the 
UUcditjr a lemoTei). 


It dindt Norm., 580. 
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fear or misconception of 
fact is not conaent in 
criminal law. 


Objective I)is<)UAtiFiCATioN8 or Consent. 

112. It has been stated above in S. 14 that there can be 
Consent caused by consent to an act which is not known 

to the person consenting, and in S. 25 
that consent will not to deemed to be 
sufficient fur the purpose of the law of 
contracts, if it is not free, but has been induced by coercion, 
undue influence, fraud, misrepresentation or mistake. The 
principle underlying that statement is of a general application, 
and may be said broadly to apply in the case of non-contract 
law also. In S. 67 a reference n»s be<>n made to its effect in the 
law of torts. Nor is it less applicable in the law of crimes. 
'J'here are similar provisions recognized as aflecting the adequa- 
cy of consent in the criminal law. The exact character of these 
provisions is dificrent in different countries ; to some extent, 
because increased experience and the more humane ideas which 
are coming into recognition every day are leading gradually to 
fresh developments in them. Starting from the original Roman 
and Common law notion that the consent of a person to an act is 
a complete justification of it as against that person, practical 
requirements of justice have introduced one exception after an- 
other, so that the notion is now restricted to rather narrow limits. 
It has come to be generally considered as settled that consent 
obtained by force (including fear), or by a mistake (including 
fraud) as to the nature of the act consented to, is altogether 
inoperative, while the law is not quite settled as to the eflect 
on it of undue influence or mistake as to matters incidentally 
connected with the act. Speaking of consent as avoiding the 
criminality of acts causing bodily injuries, Stephen in his Digest 
of Criminal Law' observes that effect belongs only to a consent 
freely given, and that consent is said to be given freely wh^ it 
is not procured by force, fraud, or threats of whatever nature. 

113. This principle as to the effect on consent of fear og 

misconception is recognized to its fullest 
Gnifral recoipition extent in the Indian Penal Code, which 

hdkn Sde? * brolly provides, that *«a consent is not 

such as 18 intended by ai^ section of tfi is 
Code, if the consent is given by a person under mr of i:o}ury, ot 


* Art,2M. 
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under a misconception of £u:t.’* It has sometimes been attempted 
to narrow the application of this principle by restrictiog it to 
offences, of which the absence of consent has been expres.^ly 
made an essential constituent, and bj' excluding from its 
operation offences, certain constituents of which can exist only 
hi the absence, of consent. Reference has been made in S. 7 to 
some such offences, as having the absence' of consent for their 
essential constituent. Thus there can be no wrongful restraint 
or confinement of a person who consents and is willing to stay 
at the place where he is. Nor can an act be an assault or 
insult to a person, if it is consented to by that person. 

It is contended that in such cases, actual consent will be 
sufficient to avoid the criminality of the acts constituting 
those offences, and that the provision of the Indian Penal Code 
negativing the consent caused by fear or misconception will 
have no effect in regard to such offences, as in their case 
consent cannot be deemed to be intended by any section of the 
Code. Mr. Mayne thus observes,^ that “ many childi’en under 
the age of twelve are perfectly aware of the nature of such acts, 
and willing to submit to them,” and “ in such a case, although 
this willingness could not supply the element of consent, it 
would negative the idea that such an act would cause either 
fear or annoyance.” So also, aft r observing that an act of 
indecency committed by one male with another, unless 
amounting either to attempting or abetting an offence under 
S. 877 the Code, if consented to by that other with full 
knowledge, will not be an offence, he says® “and the infancy 
of the consenting party would make no difference.” He 
further adds that consent also negatives the possibility of the 
act intended being a crime under S. 854 of the Code. 

There appear to be no sufficient grounds, however, in 
support of this view. Nor is there any reason for so radical a 
difference in the treatment of offences, which are all agreed 
so &r that the absence of consent is an essential constituent of 
theirs, and which differ only in the circumstance that in some 
of them, that constituent is recognized expressly by statute, 
while in others it has not been considered necessary to do so, 
as its force rests in tiie nature of things. The controversies in 
regard to the effect of a minor’s consent on assault against her 
could not have escaped the attention of those, who took part 
at different times in the framing of the Code ; and the words 


• Mftyne Or. L., 581. 


I • Ifayne Or. L.| 588a 
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** intended by any section ” appear to have been used delibe- 
rately instead of “ mentioned in any section,” as though consent 
is not mentioned in the definitions of wrongful restraint and 
assault, it cannot be said not to have been intended by them. 
Mr. Collett also, in bis Comments on the Indian Penal Code, 
dissents from Mr. Mayne’s view on the ground, that "an indecent 
assault without consent must necessarily cause injury, fear, or 
annoyance to its object, and where that object is legally incom- 
petent to consent, what has to be alone regarded is the wrongful 

It may be urged that there is no Jegal incompetency to 
consent on the part of any one, though the consent by 
certain persons and in certain circumstances is not considered 
adequate in certain branches of law. This very inadequacy, 
however, constitutes an incompetency ; and the provision 
as to the effect on consent of fear or misconception, and 
in fact even of the subjective disqualifications of consent 
referred to in tHe next chapter, may be taken to be most 
general, and without any reserve or limitation. 

114. The general proposition in the Indian Penal Code as 

to the effect of fear or misconception on 

Kiiowiedjye by person con.sent, is qualified by the important 

fear or miscouceptiou. p6rson uOlTIg til6 BCt KDOWS) or bu 

reason to believe that the consent was 
given in consequence of such fear or misconception.” This 
qualificative proviso is a recent development of the general 
principles relating to consent. The Common law did not 
recognize it in any shape. It was a general rule of that law 
that a party to a contract was not bound to see that the 
other party was not under any mistake ; and that so long as 
he did nothing to cause the mistake, he was able to enforce the 
contract as entirely valid. For example, in Smt^A v. Hughitt* 
Blackburn, J., observed that he agreed "that even if the 
vendor was aware that the purchaser thought that the article 
possessed that quality, and would not have entered into the 
contract unless be had so thought, still the purchaser is bound, 
unless the vendor was ^ guilty of some fraud or deceit upon 
him, and that a mere abstinence from disabusing the purchaser 
of that impression is not fraud or deceit ; for, whatever may 
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be the case in a court of morals* there is no legal obligation 
on the vendor to inform the purchaser that he is under a 
mistake, not induced by the act of the vendor.’* 

Courts of equi^, however, have for some time recognized 
the importance of the vendor's knowledge that the purchase 
is under a mistake, even though the mistake has not been 
induced by any act of his. Thus Anson in bis work on Con* 
tracts* says, that “a series of equity cases illustrate the rule 
that when one man knows that another understands his 
promise in a different sense to that in which he makes it, the 
transaction will not be allow'ed to stand.*’ Even if the courts 
of Common law recognized the contract in such a case, they 
would only award damages for non ‘performance ; the courts of 
equity would, however, always decline to compel specific per- 
formance of them. Thus in Webster v. CecU^ the latter 
refused an offer of the former of £2,000 for certain plots of 
land, and intending to ofier them for £2,100, by a clerical 
error offered them for £1,200. Webster accepted by return 
of post, and on Cecil attempting to correct the error sued for 
specific performance. This was refused, however, as Webster 
bad merely snapped at an offer which he must have perfectly 
well known to he made by mistake. The decision in Garrard 
v. Frankel^ and in Harris v. PeppereU* proceeded on the 
same principle, on the principle “ that the Court will not 
hold the plaintiff bound by the defendant’s acceptance of an 
offer which did not express the plaintiff’s real intention, and 
which the defendant could not, in the circumstances, have 
reasonably supposed to express it. ” ** 

On general principles, it. is clear that a person who gives 
consent to the doing of an act has no right to complain if 
that act is done, even though injury accrue to him from its 
doing. There is no reason, at least, why a person, who, 
relying on the consent so given, does an act, should suffer 
simply because it turns out that the consent was given 
under a fear of injury or misconception of fact. In such 
a case, even if it were a question merely of a civil wrong, 
of the two persons, both innocent, the one who 
gave the consent would suffer, rather than the person 
who acted in reliance on that consent. It may well be 
different, however, if the vice or rather the defective 
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cbaract* r of the consent is knowingly caused by op even 
known to the person, who, knowing of the vice or defect, 
acts on that consent. A person who knowing that the 
consent is defective or bad, acts on it cannot claim to have 
acted innocently, cannot claim the exemption that he would 
have had if he had acted without such knowledge. So far 
as he is concerned, consent may well be deemed not to 
have existed, and his act dealt with as if there were no 
consent. 


115. Nor is this provision, in its application to the criminal 

Recognition of the peculiar to the Indian Penal Code, 

prevision in English The importance of a knowledge of the 
criminal law. consent having, in any case, been caused 

by fear cr mistake, is recognized in the English criminal 
law also. Thu?, in lloscoe's work on the Law of Evidence 
in cririilnal cases, it is said : “that the true rule must 
be, that where the man is led from the conduct of the woman 
to believe that he is not committing a crime known to the law, 
the act of connection cannot under such circumstances 
amount to rape. In order to constitute rape there must, it 
wouhl appear, be an intent to have connection with the woman 
notwithstanding her resistance.” In the case of Rejj. v. Urrj/t 
tried at Lincoln Spring Assizes, 1873, the above passage was 
approved of by Denman, J. In Reff. v. Thurhorn,^ Parke, B., 
observed that the guilt of the accused must depend upon the 
circumstances as they appeared to him. 

So also in The Queen v. Glarence^^ Field, J., observed ; 
“The actual circumstances were that the prisoner, knowing he 
had a foul and infectious disease upon him, and that the infec- 
tion of his wife would be the natural and reasonable consequence 
of intercourse, solicited intercourse. He also knew that his 
•wife consented to it in ignorance of his condition. Under these 
circumstances, I think that her consent to the intercourse in 
fact was giv'en upon the implied condition that, to the knowledge 
of the prisoner, the nature of the intercourse was that to which 
she had bound herself to consent and had been accustomed to 
consent, i.e., a natural and healthy connection. But the 
intercourse which the prisoner imposed upon his wife was of a 
different nature — one which, in all probability, would commu- 
nicate to her a foul disease, and to which the jury have found 
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that she ivould not have consented had she known the 
state of his health. It seems to me, therefore, to follow that, 
the mere consent of the prisoner’s wife to an act, innocent iii 
itself, and in no way injurious to her, was no consent at all to 
what the prisoner did, and moreover that he obtained such 
consent as she gave by wilfully suppressing the fact that lie was 
sulfering IVom disease ..... The result, therefore, at which 
1 have aiTived is, that there was no consent in fact by the 
prisoner’s wife to the prisoner’s act of interconrse, beoanse 
although he knew, yet his wife did not know, .‘ind he wilfully 
left her in ignorance as to the real nature tiiul chai’acter of 
that act.” 

116. Apart from this qualification ns to knowledge, the rule 

prcscrilxid in the Indian Penal Code is of 
Coernon and frmid imjst comin’cheiisive churaftcr. Under 

consent. general words, tlie consent ()cmg 

vicious wiien it is given under fear or 
misconception of fact, it will he immaterial wliat is the cause of 
the fear or misconception, and if it ]ia» been ^•ansed by any 
person, whether the pei'.sou doing theactiii reliance on it or any 
other is the cause of it. Nor anil it he material iu cither 
case, whether the fear or misconception has lieen caused know- 
ingly or wilfully, maliciously or fraudulently, with intent to 
injure any persem, or merely to please oneself. Coercion and 
fraud will thus often prevent consent induced by them from 
being consent for the jmrposes of the Code. This )s not 
absolutely necessary, however, because even a pei'sou employing 
coercion, or practising fraud onunothe-r, and thereby indneing 
that other’s consent, inav not know that th.at other Ins been 
frio:htL*ne(i oi* misled, niJ<l in dtdiinlt of siu*Ii kn(»\vle(l<»x" tli(‘. 
consent induced by and on aitcount of the said fright and 
misleading, will not be vitiated, or iu any way reiKkred 
inadequate. 

J17. F ear as a cause of the vitiation of consent is not 

really different from duress and coenaon, 
Fear may be caused which reference hasalreadv been made 

^ ’ as affecting freedom of consent, iu the 

law of contract.^. Consent is generally said to bo <'aused by 
duress, but really that is only a remote cause of consent, being 
an immediate cau.s;! of the fear whicli it creates, and Avliicli in 
its turn causes the consent. In some cases duress and eoerdfin 
may cause a enus-jut directly and without creating fear, but 
the consent in that case will be only apparent or physical, a 
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mere external indication or declaration similar to that of 
consent, produced by physic il causes quite independent of 
all real will. The framers of the Indian Penal Code have, in 
speaking of consent caused by fear, only used a correct • 
expi’ession to designate the consent, held to be not free in 
the law of contracts, as resulting fr<.)iu duress. 

The present sigtiification of the term duress in the law of 
contracts is explained above in S. 25, and is much the same in 
the law of crimes. Here also it is not restricted to actual 
violence but includes menaces and threats ; and a woman’s 
consent caused by them to a man having intercourse with her 
or taking her property will not prevent the intercourse and 
tlie, taking from being rape and tlieft respectively. Thus in 
V. Coleridge, J,, said that if the submission of the 

girl (aged ten years') to the intercom se wiih her was not 
voluntary, but the, result of fear, the intercourse would be rape. 


In fact consent to sexual intercourse induced by threats 
has often been held to be equivalent even to the force 
required to render (be intercourse a rape,’* and in Don Moran 
V. Christianey. C. .1., in delivering the oinnion 

of the Court, pointed out that ’‘the reiiiiireinent of force 
would bo satisfied bv anv sexual intercourse to which the 
^voirinn may liave been indiieed to yield, only through the 
constraint ])roduced by the fear of great bodily harm, or 
danger to life or limb, Avhic’h the prisoner has. for the ]mrpose 
of overcoming her will, caused lier to apprehend, as the coiise- 
(pienc.e of lier refusal, and without which she would not 
have yielded.’’ AVe think,” went on the learned Judcfe, 
“ it is well and jwoporly settled that the terms, ‘ by foive,’ do not 
necessarily imply the positive exertion of actual jdiysical force 
in the act of compelling submission of the female to the sexual 
e(nuicction ; but that force or violence threatened as the result 
of non-compliance, and for the purpose of preventing resistance, 
or extorting consent, if it be such as to create a real apprehen- 
sion of dangerous consequences, or great bodily harm, or such 
as in any manner to overj)ower the mind ot the victim so that 
she dare not resist, is, and upon all sound principles must be, 
regarded, for this purj)Ose, as in all respects equivalent to force 
actually exerted for the same purpose”’.” 
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The same was held in State v. Ruth^' in which the Supreme 
Court of Kansas said ; “ The court declared that the force 

necessary to constitute the crime of rape might he mental or 
physical force, or both combined, and that if a person by 
threats, or by placing a female in fear of death, violence or 
bodily harm, induces her to submit to his desires, and while 
under this influence mvishes her, this is as much a forcible 
ravishing as if a person, by reason of his superior strength, 
would hold a woman and forcibly ravish her. We understood 
the court to simply mean that the act must be committed, 
either (1) by physical force against the will of the female, or 
(2) wira her acquiescence procured by threats or violence. 
On the contrary, the court was asked to declare that the 
offence charged could not be committed unless there was the 
utmost reluctance and the utmost resistance on the part of the 
female. The distinction between the two theories is broad and 
well-defined. Under the former, acquiescence, induced by 
mental terror and fear of violence, supersedes the necessity of 
physical resistance. Under the latter, there must be actual 
physical resistance. The female wlien assailed must persist, 
though she knows resistance will be. vain ; she must fight,, 
though she may believe this course will bring upon her other 
and perhaps greater violence ; she must cry aloud, though 
she knows no relief is near ; she must arouse her sleeping 
infant sisters to be witnesses to the outrage, though she 
knows they can render her no aid. Under the former, the 
force may be either actual or constructive, while under the 
latter it must be actual. The weight of reason and authority 
is with the view of the court below'.”^® 


The same view is taken by French jurists. Thus, R. Garratid 
in his treatise on French Penal Law, says,*® Qus cstte forme de 
conirainte, qui risuUe de menaces de nature a insyirer a la 
victime de fattentat la crainte s6rieuse et immediate d’exposer 
sa personne ou celle de ses proches a un mal considerable et 
present, puisse et doive etra assimiUa, en legislation, d la 
contrainte physique elle-m^me, c’est ce que nous admetfrions 
volontiersJ-'*^ Doubts were sometimes felt there as to the 


(a) We willingly admit that ibis form of oonetraint, by menaoea of ancb a nature as to 
inspire tbe victim of tbe assault with a serious and immediate fear of exposing her person 
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correctness of placing moral violence on the same level with 
the material, and of admitting that a female consenting to 
surrender herself to a man, under the pressure even of the 
gravest menaces, can claim to have been violated by him, as 
there was no special provision in that behalf in the Code 
Penal. The Code, however, did not contain any definition 
of rape, and it appeared also difficult to believe that it 
was intended to leave without repression the carnal inter- 
course obtained by means of grave menaces but without 
the employment of physical violence. B. Garraud expresses 
it as his opinion as well as the general opinion of jurists and 
judges, that it is just that among the circumstances w'hich 
take away her liberty, the employment of moral violence like 
that of physical violence, is provided for and punished by the 
French Law. In speaking of abduction, he further observes,** 
that menaces which constitute a moral constraint are a form 
of private violence, and there is no doubt that their use ought 
to be assimilated to that of physical violence itself, if they are 
such as to weigh over the will of a minor with a force which 
he has not been able to resist. 


one 


118 . Nor are even direct menaces or threats necessary. 
_ , , - Fear so long as it is of an iinury may 

bc.n caused by any tl.ing ir ool 
dition of things. It will vitiate consent 
even when it is a result of one’s own dependent or 
subordinate position, or of the power and influence of 
another over oneself. Thus it has been held that a woman’s 
consent to the intercourse, when induced by the influence 
of a person in ivhose power she feels herself, is not 
a defence against a charge of rape.** 


So also the non-resistance by a young pupil to an act of 
outrage on her modesty by her schoolmaster on her person 
■will not exculpate him on a charge of indecent assault.** 
In Beff V. JoveSt*^ a father was indicted for rape of his 
daughter, and Channel, B., held that as he had established a 
reipn of terror in the family, in consequence whereof the 
daughter remained passive, and did not resist him, he was 
guilty. In Bailey v. Com.,^* it was a stepfather having 
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authority over lis daughter, who was charged with the offence 
of rope on her, and Lacy, J., in delivering the opinion of the 
Supreme Court of Virginia, observed that “ though a man 
lay no hands on a woman, yet it by an array of physical force 
he sp overpowejs her mind tliat she dares not resist, he is 
guilty of rape by having the unlawful intercourse.” 

119. There has been some conflict of opinion even as to the 

character of the injury, a fear of which 

jury caustg ffar. consent. In the case of Stoic 

* V. Until, ^ it w'iis held that fear would 

negative consent only when the injury causing the fear should 
be so serious, that by fear and terror, the power of volition 
and physical resistance is wholly lost. Dr. Wharton ssiys,*^ 
“ where the woman is insensible through fright, or where she 
ceases resistance under fear of death or other great harm 
(such fear being gauged by her own caj)acity), the con- 
summated act is ra 2 >e.®'’” 


The Xew York Penal Code ju’ovidos that tliroats to prevent 
resistance t(» the intercourse will make the iiit<;reourse I’ape, 
only when they are of immediate and great bodily harm, which 
she has reasonable cause to believe wtll be inflicted n])on her.‘“ 
The California Penal Code enaets the same, but the immediate 
and great bodily harm there must be such as is “accompanied 
by apparent power of execution.’’** 

The language used in some of the cases is not distinct, but 
there appears to have been entertained a notion that to vitiate 
consent, a fear of ordinary violence Avill not be sufficient. 
Thus in V. Stat:,^^ Somerville, J., in delivering tlic 

opiniou of tlie Snjjreme Court of Alabama said : ‘‘An ac(juicscence 
obtained by duress, or fear of personal violence, will avail 
nothing, the law regarding such submission a.« no consent at all. 
If the mind of the tvoman is overpowered by a display of j)hysica I 
force, through threats, expressed, or implied, or otherwise, or 
she ceases resistance through fear of great harm, theconsuinma- 
tion of unlawful intercourse hy the man would bo rape.” in 
Croghan v. Stoic,’'' Cole J., observed, that “ if the cireumstances 
show that this consent was obtained by the use of force, and 
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the woman’s will was overcome by fear of personal injury, then 
the crime becomes one of higher degree.” In Bailey v. Ci 
Lacy, J in delivering the opinion of the Court, observed that 
“ a consent induced by fear of bodily harm or personal violence 
is no consent.” 


In some cases it has been directly held that threats of mere 
prosecution or of loss of re})utation will not nullify the con- 
sent. ■’* There appears to be no case, however, in which fear 
of injury to proj)erty has been held not sufficient to vitiate 
consent in the criminal law, though, considering the nature of 
things, this may well have been so. Mr. Starling, in his 
work on the Criminal law of India, observes that ‘ Although 
it is not so stated, it is surmised that there must be fear of 
injury to the ])erson, and not to property ; for the consent to 
be given i*^ apparently ])art of a contract.''® ” This statement is 
supported mei'cly by a reference to the effect of duress of goods 
on consent in the early English law of contracts, which has 
been explained above in S. 2'.h In the Indian Penal Code, the 
t(!rm injury is, Ijowever, defined t(; denote any harm Avhatever 
illegally caused to any person, in body, mind, ri'putation. or 
property ; and there appears to be no sufficient I’eason for any 
limitation of the term. P'ear of illegal loss of honor or 
projterty may therefore evidently be sufficient to make consent 
ino]>erative for the purposes of the Code. 

120. The injury, a fear of which Avill nullify consent, must 

Four mu^t be of some bowever consist of some harm other than 
linrin other than that that contemplated to result fi*om the act, 
contemplated from the the consent to which is in question, 
act consented io. Starling tlius savs: Fear must be 

“ of an injury other than that Avhieh it is supposed will be the 
result if a pro] K)scd course of trentmeiit isailopted, au injury other 
than that which may be the natural result of the state t!)e ])atient 
is in. It must, in fact, ba the cousecpicnce of a threat of injury 
to be done, external to and uiiconuected with the injury AvhicU 
may be suffered.”®* 

In the United Stares, this has been held directly in Strang 
V. People/^ in which the threat was that if she would refuse, he 
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would taks her to a place whence she could never jjet back ; 
and this decision was approved of in Don Moran v. People.^ 


criminal law. 


121. The provision as to the vitiating effect on consent of a 

miconception of fact, laid down in the 
Scope of miBconwp- Indian Penal Code, goes much beyond 

tion of fact in Indian . i . • i • j.i i c ^ i 

that recognized in the law of contracts. 
The language of the provision is most 
comprehensive, and there are no restrictions in the Code as to 
the nature of the misconception or of the fact to which it 
should relate, such as are expressly laid down in the Indian 
Contract Act, with reference to the effect of mistake on 
consent in the law of contracts. No distinction is made even 
between a unilateral or bilateral misconception, nor between 
a mistake of the person giving the consent himself, and 
between one induced by the party who acts on the consent, 
or by a third person. 


Mr. Nelson, in his commentary on the Indian Penal Code, 
referring to the expression “ misconception of fact, ” observes 
that “ it means a misconception consequent upon a wilful 
misrepresentation made to the consenting party.” Such 
a misrepresentation may indeed lead to a misconception, but 
there ajipears to be no sufficient reason for restricting the 
misconception to that consequent upon a wilful misrepresen- 
tation, as there may certainly be a misconception without 
even a word being uttered to the consenting party by 
any one. 


The question of the construction of the expression appears 
to have arisen only in the case of Queon v. Punni Faffan/a*'' in 
which the consent to be bitten by a snake of a certain ))ersoii, 
had been given under the belief that tliat person could heal a 
snake-bite wound or Avard off its effects ; and it was held to be 
given under a misconception of fact, Jackson, J., even observing 
that the consent was noi such as could satisfy the require- 
ments of Exception 5 of s. 300 of the Indian Penal Code. 
“ The consent of the coolies to be bitten,” said the learned 
Judge, “is in my opinion, under the law, no consent, because 
it was founded on a misconception of facts, and the prisoners 
knew that the consent was given in consequence of such 
misconception. Tlie coolies believed that the jugglers had 
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power by charms to cure snake-bites. The jugglers pretended 
that they had such power, when they had no such power, 
and the consent to be bitten was given by the coolies only 
under the misconception that the jugglers possessed some 
such power. The jugglers then knew that the consent of 
the coolies was given under a misconception of facts as to 
their power over snakes.” 

This decision favours a broad construction of the expression. 
It is difficult, however, to think that the provision as to 
misconception can be taken in its literal broadness. Thus 
construed, the misconception of a person giving a thing to 
some one as to tlie quality or value of that thing or as to the 
means or position of that one, shall make the latter guilty of 
theft by negativing the consent of the giver. So also, a 
misconception as to the health or habits of a man with whom 
an adult widow consents, on account of that misconception, to 
have sexual intercourse or to go anywhere, shall make him 
guilty of rape or abduction. It may even be argued that if 
the provision were intended to be understood so broadly, there 
could be no occasion for retaining in the definition of rape, 
the fourth clause relating to the intercourse with a woman' 
by personation of her husband. The provision in the Indian 
law concerning misconception should evidently be so construed 
as not to involve any such consequences ; and in restricting . 
its construction and scope, help may evidently be taken with 
the greatest advantage from the general practice of the 
English courts. 


122. In the English criminal law, the question of the 

effect of mistake on consent has arisen 
Effect of mistake on orenerally in cases of larceny, rape, and 

miiial law. assault. Ih IS considerably complicated, 

however, by such constituents of those ■ 
offences, as are not required in the Indian law, or as have no 
bearing on consent. Thus, larceny has reference mainly to 
the property in things, as theft has to their possession. Besides 
the gist of larceny is the taking of another person’s property, 
and it is quite as necessary for it, that the taking should be 
ammo furandi as invito domim, and that the animus must 
exist at the time of the taking, the acquittal often proceeding 
on the ground of its non-existence at that time. So also in 
cases of rape, the requirement of the absence of consent is 
only a recent substitution for that of the existence of 
force, and most of the decisions turn on the ground of the 
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oarlier requirement. Nor is the absence of consent a sine quA 
non of the offence even at present, as sexual intercourse may 
often be rape, even when it is had with the consent of 
the woman. The conception of assault also in England 
is essentially different from that in India, and it is 
often maintained that the absence of consent is not an 
essential element of assault in the English law. Tiiese 
circumstances are to be carefully borne in mind in drawing 
any inference from the English cases as to the effect of mistake 
on consent. 


128. To speak more particularly of larceny cases, in which 

the question has arisen most frequently, 

Effect of mistake on strictly speaking, there is hardly room, 
consent in larceny , ^ _ 

^ when a person gives a thing to another, 

for a talk of his consent to that other 


taking that thing. In French law, the question of consent 
does not directly arise in such cases, it being held that there 
is no theft in them, as the first essential constituent of that 
offence is sotistraction' or Contredatio, the taking away of the 
thing the object of the offence, is wanting. It is a general 
rule of French law, that there can be no soustraction of a 
thing which is given; as A. Blanche states^* in general words, 
that for soustraire it is necessary la prendre, Venlever, la 
ravtr from its lawful possession ; and when the thing has been 
>)smis3 (delivered), without necessity by him or by any other 
person to him who appropriates the same, it is not apprehen- 
dh, it is not soustraite, it does not become the object of a theft. 
The Court of Cassation has repeatedly laid down that there 
is no soustraction, in the precise and legal sense of that word, 
in cases where the thing a dte remise volontairement par le 
proprietaire alapersonne inmlpee.^'^^ Nor is it considered ma- 
terial that the thing is delivered only for a short time or even 
for a momentary purpose, and to be returned after that time 


Thus the Court of Gaasation in acquitting Bordet *■ who had received and re- 
tained a bill of one hundred francs from a workman who had seen it fall from the pcxiket 
of a coat sold and delivere*!, said that the appruhcmUm of the object stolen not having 
taking place on the part of the person who later on appropriated it, the character of 
theft disappeared. 

(a) Has been voluntarily delivered by the proprietor to the offender. 


V. Blanch. Etud. Trat 63fi. j ** On 11 th July 1862. 

V. Blanch, Etud, Prat. G28, 
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or purpose to the person having it. This was the case in the 
prosecution against Prost to whom Dotte had given a twenty 
franc piece to -see at his convenience, and who finally refused to 
return it alleging that it was not Dotte’s. He was convicted 
,on the ground that Dotte n’a conssnti h se disister de la posses- 
sion de la piece d'or que Prost avait desiri examiner, qu'il ne la 
lui a pas abandonnle, mime temporairement, qu'il s'est 
borni d une simple remise sous ses yeux et sous la condition 
implidte d'une restitution immediate, (c) The conviction 
was quashed, however, on the ground that that would give 
to the word soustraction a sense difterent from its legal one, 
and identify it .virtually with retention which differed essen- 
tially from it, the Court of Cassation laying down that a 
remise volontaire de la chose, quelle que soit sa duree, exclut 
necessairement le fait dela soustraction, **(d) and that the act 
imputed to the offender in that case was more than a retention . 

The decision is different, however, when the delivery is not 
voluntary ; but necessary, as for example, when a debtor on 
pretext of offering payment of the money due from him, asks 
for a production of the titre constitutif of bis obligation, or for 
tlie receipt of the amount he is going to pay, and afterwards 
fraudulently refuses to restore that as well as to pay. The 
Court ot Cassation in Paris has in such cases held that though 
there is no soustraction and therefi>re theft in the sense of Art. ’ 
37ff, when the thingtakenaway has been delivered, even momen- 
taiily but voluntarily, by the proprietor, to him who has taken 
it to appropriate it to himself ; it is otherwise when the 
delivery is necessary and forced, telle que la communication 
an dehiteur du billet ou de la quittance qu'il vient d' acquitter, 
in which case the possessor of the title does not really 
dispossess himself of it, but only places it before the eyes 
of the debtor; as such delivery is often indispensable to the • 
making of the payment, and there does not result from it 
any fault which may be imputed to the possessor ; and that, 
therefore, tlie debtor who possesses himself of the billet or of the 
receipt, and who takes it away, commits a true soustraction.*'^ 
The correct view appears to be that tliere is no delivery in 

■ . . ~ .i . — I. — . I. . I. I 

(r) hail consented to abandon hia possession of the piece of g^ld only at Prost had 
desired to examine it, that he had abandoned it only temporarily, that he bad limited 
it only to a simple delivery under his eyes, and under the implicit condition of an 
immediate restitution. 

(d) Voluntary delivery of the thing, whatever its duration may be, necessarily excludes 
the act of soustraction. 


** V. Blaucli. Ktuil. Prut. 027. 
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sach a case, but only a production or exhibition of the docu- 
ments j and the debtor is no more in possession of them than 
a traveller at an hotel is in possession of the spoons and forks 
he may be using at the table d'hdte. 

The usual shape the question has assumed is whether 
the giving of a thing to a person involves a consent to his 
taking it, when the giver is under a mistake as to the 
identity of the person to whom it is given or as to the nature 
of the thing given itself. The correct answer to this must, 
of course, be in the negative. The analogy of the law of con- 
tracts ought to be deemed applicable in such a case, and in 
fact the question of the transfer of the thing thus given is one 
to be determined mainly by that law. If I give a thing to A, 
mistaking him for B, even apart from law, and as a matter 
of mere common sense, 1 cannot be deemed to consent to B 
taking that thing. So also if 1 give to A one thing, mistaking 
it for another, common sense dictates that I cannot be held to 
consent to A taking the thing given. There can be no con- 
sent in such cases, though on account of my mistake I may 
sometimes be estopped from alleging my non-consent. 

It has sometimes been held that in such a case, even 
if the property is received with a knowledge of the 
mistake, there is no larceny. Thus the cases of v. Adams, 
and Rex v. Atkinson*’’ appear to have been decided on the 
ground that an intention to pass the property, though in- 
operative, and known by the prisoner to be inoperative, 
is enough to prevent the crime from being larceny. In 
Reg. V. Middleton** also, it was contended that if the owner 
having power to dispose of the property intended to part 
with it, that would prevent the crime from being larceny, 
though the intention was inoperative and no property passed. 
Cleasby, J., actually took that view, and in his dissentient 
judgment said ‘‘ The cases show, no doubt, beyond 
question, that where the transaction is of such a nature that 
the property in the chattel actually passes (though subject 
to be resumed by reason of fraud or trick), there is no taking, 
and therefore no larceny. But they do not siiow the con- 
verse, viz., that when the property does not pass there is 
larceny. On the contrary, they appear to me to show that 
where there is an intention to part with the property along 

*" II. Ruas, Crimea, 260. I ** 2 C. C. Rce., 38, 

*» 2 Ka»t P. C , 079. j ‘ " a 0. U. Roa , 08. 
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'with the possession, though the fraud is of such a nature as 
to prevent that intention from operating, there is still no 
larceny. This seems so clearly to follow from the cardinal 
rule that there must be a takiug against the will of the owner, 
that the cases rather assume that the intention to transfer 
the property governs the case, than expressly decide it. 
For how can there be a takiug against the will of the owner, 
where the owner hands over the possession, intending by 
doing so to part with the entire property.” The majority of 
the judges dissented, however, from that view, and observed 
that they ” ought not to feel bound by two cases (cited 
above) which, as far as we can perceive, stand alone, and 
seem contrary both to principle and justice.” They 
considered that in almost all the cases on the subject, the 
property had actually passed, or at least, the court thought 
it had passed ; and said : ”It has been often decided that 
where the true owner did part with the physical posse«Bion 
of a chattel to the prisoner, and therefore in one sense the 
taking of the possession was not against his will, yet if it 
was proved that the prisoner from the beginning had the 
intent to steal, and with that intent obtained the possession, 
it is sufficient taking.” 

124. The conviction in some of these cases proceeded on 
, . the gitjund that the giving w'as by an 

Effect of de ivery y agent who had no authority to give the 

* thing to the pet son to whom it was 

given, and ■whose giving therefore could of course not imply a 
consent on behalf of the owner to the taking of the thing by 
that person. Thus in Bex. v. Longstreeth, Longstreeth was 
convicted of larceny for taking delivery of the chests of tea 
consigned to Creighton from a porter in the employ of the 
carriers, who had authority to deliver them to Creighton alone, . 
and to whom Longstreeth pretended to be Creighton. As 
a natural result of this principle, wherever the agent’s 
authority on account of the nature of the agency or otherwise 
was held to be general and co-equal w'ith the owner’s, as 
in the case of Reg. v. Jackson,^ a delivery by the agent 
was held sufficient to pass the property in the thing given, 
and to avoid a conviction for the larceny of that thiog. 

The leading case in favor of this view is that of Beg. v. 
Prince, * in which the wife of Henry Allen received from the 

I > 1 Mood. C. C., H9. 
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cashier of a Bank certain money which her husband was enti- 
tled to receive, by presenting to him a forged order of payment 
fi-om the husband. Bovill, C. J., said that the bank clerk 
had a general authority to part with both the property in and 
possession of his master’s money, on receiving what he believed 
to be a genuine order.” Blackburn, J., said “where the 
servant has an authority co-equal with his master’s, and parts 
with his master’s property, such property cannot be said to 
be stolen, inasmuch as the servant intends to part with the 
property in it. If, however, the servant’s authority is limited, 
then he can only part with the possession, and not with the 
property ; if he is tricked out of the possession, the offence so 

committed will be larceny The cashier holds the 

money of the bank with a general authority from the bank 
to deal with it. He has authority to part with it on receiving 
what he believes to be a genuine order. Of the genuineness 
he is the judge ; and if under a mistake he parts with money, 
he none the less intends to part with the property in it, and 
thus the offence is not, according to the cases, larceny, but an 
obtaining by false pretences.” The learned judge himself 
added, however, that “the distinction is inscrutable to my 
mind, but it exists in the cases.” It is further to be borne in 
mind that the mistake in this case was not as to the identity 
of the person or the thing, but as to the right of the wife to 
receive the money, and this distinction has special importance, 
because, as explained above in sections 58-60, while a mistake 
of the first sort prevents a transfer of the thing given, a mistake 
as to the motive receives no legal eflect whatever.® 

In Reg. v. Middleton* also, no doubt, Bovill, C. J., 
Kelly, C. B., and Keating, J., did not concur in the view of 
the majority, and supported the conviction on the ground that 
the clerk Avho delivered the money had only a limited authority 
to part with it to the person named in the letter of advice, and 
therefore no property passed to Middleton, and he obtained the 
possession animo furandi. Bovill, C. J ., in delivering his own 
and Justice Keating’s decision, said : “ In all these and 

other similar cases, many of which are collected in 2 Bussell 
on Crimes, 211 to 215, the property was considered to be taken 
without the consent and against the will of the owner, though 
the possession was partm with by the voluntary act of the 
servant, to whom the property had b^n intrusted for a special 
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putpose. And where property is so taken by the prisoner 
knowingly, with intent to deprive the owner of it and feloni- 
ously to appropriate it to himself, he may, in our opinion, be 
properly convicted of larceny.” He added, however, that “the 
case is very different where the goods are parted with by the 
owner himself,, or by a person having authority to act for 
him, and where he or such agent intends to part with 
the property in the goods ; for then, although the goods be 
obtained by fraud, or forgery, or false pretences, it is not a 
taking against the will of the owner, wMch is necessary in order 
to constitute larceny.” Kelly, C. B., distinguishing the case of 
B, V. Prince on the ground of the decision in R. v. Longstreetht 
said that the latter “ decision governs the present case, and 
conclusively shows that if a servant delivers to the wrong per- 
son a chattel which it was no part of his duty and which he 
had no authority to deliver to any but the owner, and the 
receiver takes it, knowing that it is not his own but belongs to 
another, and animo furandi, such receiver, although tbe deli- 
very is made in the ordinary performance of the duty of the 
servant, is guilty of larceny.” 

I 

The mistake in this case also was really not as to the identity 
of the payee or as to the money paid, but as to the payee’s right 
to receive that sum of money, and therefore the decision is not 
relevant to the present controversy. The fallacy of the principle 
underlying the views of tlie three judges was exposed, however, 
by the other judges who held that the authority of the clerk was 
general, and if wie views of the three judges were right. Middle- 
ton Avould be entitled to an acquittal.® Bramvvell, B., thus observ- 
ed: ‘‘ It is said that here the dominus ■was invitus ; that the 
dominus'w&s not the post-office clerk, but the Post-Master-Gene- 
ral or the Queen ; and that therefore it Avas an unauthorised act 
in the post-office clerk, and so a trespass in Middleton invito 
domino. I think one ansAver to this is, that the post-office clerk 
had authority to decide under Avhat circumstances he would part 
with the money with which he Avas intrusted. But I also 
think that for the purposes of this question, the laAvful 
possessor of the chattel, having authority to transfer the pro- 
perty, must be considered as the dominus within this rule, 
at least when acting bond fide. It is unreasonable that 
a man should be a thief or not, not according to his 
act and intention, but according to a matter which has 
nothing to do with them, and of which he has no know- 
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ledge. According to this, if I give a cabman a sovereign for 
a shilling by mistake, he taking it animo fur andi, it is no 
larceny ; bat if 1 tell my servant to take a shilling out of my 
purse, and he by mistake takes a sovereign, and gives it to 
the cabman, who takes it animo furandi, the cabman is a thief. 
It is ludicrous to say that if a man, instead of himself paying, 
tells his wife to do so, and she gives the sovereign for a 
shilling, the cabman is guilty of larceny, but not if the 
husband gives it.” Brett, J., likewise said: ' ‘‘Where there is 
a delivery of the goods by the owner there can be no felony 
if the owner intend to part with the property in the goods, 
however fraudulent the means by which such delivery was 
procured. When the delivery is made by a servant or 
agent of the owner, and the servant or agent has an antbority 
to pass the possession of and the property in the goods as if 
the owner were present, the same rule is applicable as if the 
delivery had been made by the master. But if the delivery 
be by a servant or agent whose authority is limited, extending 
only to pass the possession and not to pass the property, 
then the proposition applicable is that which applies when 
the master delivers only the possession and not the properly. 
Although the servant delivers the goods, intending to pass 
both possession and property, the prisoner may be convicted 
of larceny if he obtained the delivery by fraud ; just as if by 
fraud he obtained delivery from the owner who intended by 
such delivery to give possession only, and not to pass the 
property. I cannot agree with a judgment which decides 
that even though the clerk had a general authority to part 
with the possession of and property in the money, an authority 
equal to that of the Postmaster-Greneral if he had been pre- 
sent, and even though the clerk intended to part with the 
possession of and property in the money, yet that the prisoner 
was properly convicted. I think that such a judgment is 
founded upon and enunciates a wrong proposition of law. 
But if the clerk had only a limited special authority to part 
with only the possession of the money entrusted to him, or a 
limited special authority to part with the property in a 
different sum from that which lie delivered to the prisoner, 
or a limited special authority to part with a similar 
sum to that which he delivered to the prisoner, not to the 
prisoner, but to another person ; then 1 am of opinion 
that the prisoner, upon the assumption that the other parts 
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of the definition of larceny were proved, Was properly 
convicted of taking the money without the consent of the 
Postma8tei>Gteneral, and properly convicted of larceny. •• 
...... But he bad authority to part not with any specific 

money, but with any of the money entrusted to him to any 
one of all the persons who should properly present a genuine 
warrant. That seems to me to be a general authority. To 
all such persons he had authority to . give possession of the 
money, in order that they might keep it, that is to say, he had 
authority to pass (o all such persons the possession of and the 
property in the money which he handed to them. It seems to 
me, therefore, that as to passing the possession of and property 
ill the money which he should deliver, he had a general autho* 
rity to deal with the money as if in the place of the owner.” . 

In India, this question of the agent’s authority to give could 
arise only in case of the thing given having been in the posses* 
slon of the wife ; clerk or servant, but on account of the 
different requirements of the offence of theft, the commission’ 
of tliat offence depends quite as much on the receiver’s belief as 
to the authority of the person making the payment asou the 
existence of that authority. 


Mistake as to the 
identity of the person^. . 


123. There has been, indeed, an acquittal in some cases of 

a mistake as to the identity of the person 
who receives the thing or of the thing 
received itself, but only when the re- 
ceiver of the thing had no knowledge of the mistake at the time 
of its receipt. The acquittal, in those cases, proceeded not on 
the ground that there was consent to his taking the things 
but that there was no taking or no animus furandi at the 
time of the taking. And this is the rule whatever the nature of 
the mistake, provided the mistake is such as to prevent the trans- 
fer of the property in the thing given and taken. To take first, 
the case of a mistake as to the identity of the person, because 
in the criminal law, unlike the law of contracts, such mistake 
has always a particular importance. The leading case in 
regard to such mistake is that of Rex v. Macklow, * in which a 
letter containuig a draft for £10 odd, meant for a certain 
person, was delivered by mistake to another person of the same 
name, who appropriated it, but was on an indictment for larceny, 
acquitted on the ground that he had no animus furandi when 
he received the letter. In v. Baviss, ^ the &ct8 werq 
much the same, and Erie, J., directed the jury that if the pri- 
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loner, at the time of receiving the order, knew it was not his 
property bat the prop^y of another person of known name and 
address, and nevertheless determined to appropriate it wrongful* 
ly to his own use, he was guilty ol larceny. He added, however, 
teat, in his opinion, the prisoner had not received it, until 
he had discovered by opening and reading the letter 
whether it belonged to him or not, and “ that the law of 
larceny laid down in respect of articles found, was applicable 
to the article here in question.” The accused was thereon 
eonvicted, but the Court of Criminal Appeal quashed the 
conviction on the authority of JRex.v. Mucklow, So also in 
The Queen v. Flowers^ * a bag of money to be nven to a certain 
person was, by inadvorteuce, given to ano^r person, who 
took it, knowing of the mistake, yet his conviction for larceny 
was quashed ; though rather on the ground that the Recorder 
had directed the jury that if the prisoner innocently received 
the money and afterwards fraudulently approprbited it, he 
was guilty of larceny. 

Similar cases have arisen in France also, and when goods 
woe given on account of a wrong address to a wrong person 
who finaudulently retained and disposed of them, he was held 
not to have been guilty of theft, as there was no taking in 
such a case. The leading case on the point is that in which 
Balguerie was acquitted by the Court of Cassation in 1845 on the 
ground that the word souetrcUret used in defining the offence of 
theft in Art. 379 of the Code P^nal, involved the idea of an 
Qpprehension (seizure) and of a deplacement (removal), which 
ought to be the act of the offender. It appears to m settled 
there, that Art. 379 is not applicable to him who receives the 
thing or to whom the thing is delivered, and who afterwards 
in a spirit of fraud retains and disposes of it to the prejudice 
of the Intimate proprietor. B. Garraud also, in his Treatise 
on French Penal Law,*® after referring to that import of the 
word eouetraire, says that that condition is not found when the 
object has been delivered to the accused on account of an error 
as to his identity. These grounds are specially applicable 
in India, as the vol of the Code Penal is more like the theft in 
the Indian Penal Code, than the larceny of the English Law* 

126. 'llie same rule applies even when the mistake is as to 

the thing which is given, and as to the 
•8 to the iggjjj character of the act of taking which 

comes in question. There is no substan* 
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tkl distinction between a mistake as to the sul^ect-niAtter of a 
transfer, and a mistake as to the identity of the transferee^ 
The difference in the two cases is a difference in the instance 
and not in a point that affects the principle. The giving and 
taking in each case is on account of a mistake, which relates to 
a matter essential to the act, and without which the act would 
not have taken place. The cases in which there is a mistake 
as to the nature of the thing given and taken are no doubt 
distinct from those like Merry v. Green^' but only so fer that 
in the latter class of cases the question is as to the giving and 
taking of a thing of which fne existence is unknown, and 
which is quite independent of the thing intentionally given. 
In the case cited, for instance, the bureau alone was given and 
intended to be given, and the purse hidden in it was a thing 
unknown, and separate from the bureau. In R. v. Ashtodl, 
and R. v. Uehir., on the other hand, the external tan^ble thinj 
given and taken was known and willed, though not intended 
to be given, and was the same external thing as was ^ven and 
taken, though diflerent in substance from what it was believed 
to be. In me latter case. Madden, J., comparing the fects of 
that case witli those of Merry v. Green, observed that the 
delivery in that case was in ignorance c£ tte chattel in questi<m 
(the purse in the bureau sold and delivered), in this case under 
a mistake as to its identity (i. c., the note) ; and added : 

This appears to me a mstinction without a real difference, 
for in neither case was there any intelligent act. The ground 
upon which, in Merry v. Green, it was held there was no 
delivery so as to transfer legal possession, was that the vendor 
had no intention to deliver, nor the vendee to receive the purse 
and money, botli being ignorant of their existence. There can 
be no intelligent delivery of a chattel or consent to its transfer, 
when both parties either believe it to be something different 
from what it is in feet, or, are ignorant of its existence. In 
dther case the dominus remains invitus, for the element of 
intelligent volition is wanting." The other judges did not concur 
in this view, but the decision in the case proceeded on quite 
other grounds, and it has been shown above in sections 64 and 
65 that consent and intelligence of the giver are not necessary 
for the transfer of possession. 

In the French law also, the two classes of cases are treated 
alike on the ground that in both, Vagent s'est bisn approprU 
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fraud uletisement des chores qui ne lui appartenaierU pas, mais 
il ne ies a pas soustraites,^*^^* 

Strictly speaking, so far as the physical act uf giving and 
taking is concerned, it is certainly immaterial whether the 
thing given is a waste paper or a mil of exchange, whether 
it is made of clay or of gold, or has one face value or 
another ; hut the o^ect given is a material part of the act of 
raving in law, and so the legal act of givi^ one object is 
aifFerent from that of giving another object. The decision in 
Iteg V. Mucklow is not against this view, as though the 
person who delivered the letter in that case had no knowledge 
of the draft contained in it; yet the draft was held to he 
given, as it was not a thing concealed in and independent of 
the letter, not intended to be given with it, but the chief part 
of the letter, and the important chattel which the letter 
only covered and convej'ed. 

127. Considerable dilHculty has arisen in practice from the 

circumstance that in some of these cases a 

“ .*» •'« !»'■»<>“ «- 
M to identitj. ceiving a tiling to the receipt of that thing, 

has been treated as if it were a mistake 
in regard to the identity of the iterson or the thing. This is 
due only to a confusion of ideas, because, as a general 
rule, a mistake as to the motive for giving a thing cannot affect 
the validity of the consent implied in the giving, or bar the 
transfer of the right intended to he transferred by it. The 
leading case of this sort is that of Reg. v. Middleton to which 
reference lias already been made, and in wiiich the depositor 
receiving an amount larger than that due to him was at the 
time of the receipt aware of the clerk’s mistake in giving him 
that amount, and being so aware carried it away. The majority 
of the court held that the taking of the money was larceny. 
Eleven of the judges maintained the conviction; Cockbum, 
(1. J., Black burn, Melior, Lush, Grove, Denman, and Archi- 
liahi, J. J., iiasiug tlieir ilecision on the ground that on account 
of the mistake as to the money delivered to Middleton, the 


' (O Til? door hM well opproprioted fraadolonily the thiogB which do not perUiik to 
him, but hiio not taken theni oway. 
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property iu the said money did not vest in him, and as berecdved 
the money knowing of the mistake he liad the. animus furandi 
necessary to constitute larceny. In their joint decision, it was 
observed in one place that the ** Fo8tmaster«Ck;ueral iiiteiided 
that the property in the money should lielong to the man 
before him, though be intended that in consequence of a 
mistake as to his identity.’* In another place, the case was 
likened to that “ of a person handing to a cabman a sovereign 
by mistake fur a shilling,” which is a clear case of a mistake 
as to the identity of the thing. Kelly, C. 13., also likened the 
case to that of a person taking one watch for another. Cleasby, 
B., however, pointed out the fiillacy'of these views, and said ; 

There was no mistake in the person, because the prisoner 
handed in his order and also h's deposit book ; and if the clerk 
had known him well it would have made no difference. He 
would still have paid him the wrong amount, because the same 
cause would have operated, — looking at the wrong order. 
There was no mistake iu the amount. I mean it was not the 
case of the clerk handing him a £100 note when he intended 
to hand a £5 note, or, unknowingly, two notes instead 
of one. He intended to pay the prisoner the particular 
sum ; and it was a deliberate act, because he took the 
amount from a document, and completed the transac* 
tion by debiting the prisoner with that sum in his 
book. So that.it was not like the case of a wrong sum 
being put down by mistake and the prisoner snatching it 
up and running away with it for the purpose of preventing 
the mistake from being set right. The mistake was in the 
supposed amount of the prisoner*s claim. 'I'he prisoner ap- 
plied fur 10«., and the clerk thought he was entitled to more 
and paid him accordingly, and this over-payment might have 
been afterwards adopted by the postmaster, so as to make the 

{ }risoner chargeable with the balance. The clerk did not the 
ess intend to make the payment which he deliberately made, 
because he was at the time under the influence of a mistake; 
he would not have intended to make the payment but for 
the mistake. Mistakes are constantly occurring, and few 
people can say that they have not acted under their iufluenoe* 
but their acts remain as acts done at the time, tliough their 
effects may be afterwards corrected. Ho doubt there was no 
intention to overpay the prisoner, that is, to produce the effect 
of over-payment; but toe intention was to do the act of 
paying the larger sum, because it was thought to be a proper 
one.” 





aasoBiviHa a thiho bs misxakb or Moftrs. 


.1^ In V.. there wne an efNihisioa mud* 

ns to w i^nroo^ the saislnke, and yet the 

Haw fa ryiviBg’of re,^vine of a earn greater than that to 

L^"5iSS wWc*» • Pe^ w*«» entitled was held to be 

larceny. The facts of the care were like 
these of.Beg* t. Middleton^ a draft written in the French 
language, having been presented for payment to a bank, the 
teller of which was unable to read Frencli, and mistaking the 
figures $74 for $74 2, paid that sum to the person presenting it, 
who, though knowing that he was entitled to $7 4 only, and that 
the excess was paid to him hy mistake, kept the same concealed, 
and denying the overpayment, appropriated it to his own use. 
The Court said : ** The money in excess of that which he is 
entitled to receive, is taken without the owner’s consent, and 
that which is thus taken is appropriated to the taker’s use 
with intent, fraudulently, to deprive the owner tliereof. These 
two elements make the crime of theft, and tiiey are both pre* 
sent here.” The Court did not assign any reasons for assuming 
if, almost without argument that there was in such a case a 
taking of the money without the owner’s consent. I'liat the 
decision is not tenable appears chiefly from the analogy on 
which the Court relied in support of it. 'I'he Court said: 

Where money or property is obtained from the owner by 
another upon some false pretences, for a temporary use only, 
with the iuteiit, feloniously, to appropriate it permanently, the 
taking, though with the owner’s consent, is larceny. Where* 
in do the cases differ. In both there is a physical delivery by 
the owner, and in b«>th the taker knows that it was given for 
no such par|K>8e as he was in mind, and yet he, unlawfully 
and wickedly, in both cases, seeks to deprive the owner there* 
o£ If the one case is larceny, the other is also. It has been 
explained above, that tiie abMBce of a person’s consent is 
essential for a larceny of his things, and that false pretences 
cannot negative consent ; but even if the case 8U|>posra should 
be one of larceny, the existence of these pretences is sufficient 
to distinguish it from the case actually before the Court.” 

^ In The Queen v. HeUie'* the Court of Queen’s Bench Divi* 
sion, appears to have gone still further. There a person went 
to an inn and frandufentlr got a sovereign from the barmaid; 
giving her ^ the trick of ringing the changes full change, bnt 
whkh consisted partly of coin given by the barmaid tierself 
to be returned, and it was held that he was guilty of hiroenyl 


Bwl, 121. 
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Colmdjre, 0. J., with whom the other Jtidges 
saiiJ : 1 cannot see, if a person goes into a place atid fraodn^ 

lently, by a series of tricks, obtains possession of property fraoi 
another which that other has no intention of parting with, hesr 
the offence can foil to be larceny.’* In this ease, the barnund 
certainly intended to part with the sovereign, though under 
h mistaken idea or hope, and it. was oonteii&d that she had 
general authority to act for her master in sach a matter as 
giving change, and that the tranoaction was complete before 
she discovered the fraud, anil that therefore the property in the 
money had passed. The contention was overruled, however, 
especially as the jury found that the barmaid had no intention to 
part witn the property in the sovereign except fur full change. 
It may be submitted that the sovereign was given absolutely, 
and though it would not have been given but fur the belief that 
full change had been given for it, yet on acronnt of that very 
belief, it was given unreservedly and without any limitation or 
reservation. In this case, full change had also as a fact been 
given, though it was made up partly of the money given l>y 
the barmaid herself. This might give a canse of action for tlie 
recovery of that money, btit could not affect the transferee the 
property. 

So for is the rule carried in France, that the Court of 
Cassation decided in a case in 1864,” that a persim who 
refused to return a piece of money, which had been given 
to him just for examination did not thereby commit theft. A 
distinction has indeed been made there between lo remise volon~ 
taire and la remise nwessaire^ the former alone, when followed 
by a fraudulent afprehensiont being able to result in an offence, 
xiie question has arisen there also in cases in which there appears 
to be thus no real authority for holding that a mistake as to 
the motive for giving a thing can affect the validity of the 
consent implied in the giving, or bar the transfer of the right 
intended to be transferred by it. 

On the other band, the decision in Beg, v. Hehir involves 
the view that a mistake in regard to the value of a note 
could not affect the consent to the giving of the note which 
was given, nor the legal consequences resulting from the de- 
livery in pursuance of tliat consent. Falles, C. B., thus said : 
,‘*The conviction here must therefore, if sustainable, rest 
upon this point — that a mistake in the mind of the donor, of a 
pmrticular quality in a chattel, of the existence of which chattel 
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the giver has knowledge, and which chattel is physically hand* 
^ over to another, is as regank the possession of that chattel 
the same, as if the donor were ignorant of its existence. Now, 
this was the propontion as to which.^ Jud^gea iar Stf, v. 4«A- 
were equally dividl4> and for ^is n^tiiar. 

T. Gnm, mo/t Mffrrjf y, (sheeny was an authority. The aqti^ 
dedrikiWy thefi^owe, in Bttg v. 4 sAim 0, whUst it oyermled thm 
cases, W not the advantage <tf;a single ^or au^ioiity ' to 
supp^it, and whether right ot wrong, was one of first im^ 
presaon.'* After mnnt^ out the ^tranely loose and general 
character of Lord Coleridge's remark as to holding that a. 
man did what in sense and reason he certainly did not, 
that a man did in law what he did not know he was doing/’, 
the learned Judge went on : ‘*lf he intended to convey 
that because a man mistook the value of a coin which he know* 
ingly handed over under a mistake as to its value, intending 
that the coin should cease to be in his possession, and that it 
should be in the possession of another, he did not in law part 
with the possession of that coin ; he assumed, without aigument, 
the question to be decided." 

129. In France also, when a note of a higher value is given 

by a person as one of a lower value, the 
« mwuke u peiigoii takes it with a knowledge of 

law of theft 5 mistake at the time of the receipt, or 

who takes it without such knowledge, but 
appropriates the same after discovery of its real value, is not con- 
sidered guilty of theft ; though this is rather on the ground that 
in such cases there is no taking as an act of the guilty party, 
but merely a giving ; and not on the ground that the consent to 
the taking involved in the act of giving is a sufficient consent, 
notwithstanding the mistake or consequent misconception. 
Thus, where an individual by mistake gave to one Rabeau a bill 
for 500 ftvncs in lieu of that for 100 francs, and she was 
convicted,' the conviction was set aside on appeal in 1863, 
the Court of Cassation saying that there was no sous- 
tracHon in the predse and legal sense of the word, as the 
delivery had been made voluntarily by the proprietor to the 
accused ; that it mattered little that this delivery was the result 
of an error, and that Ihe accused had knowingly and voluntarily 
profited from that error ; that it mattered sriu less that this error 
had been discovered by the accused at a time more or less near 
that when the delive^ was effected, and that it was further 
established that the fraud commenced fiom the very moment of 


The Court of Cassation has also held that a person whot 
having inadvertently received a piece of ten francs instead 
of that of fifty centimes, refuses to return the same after the 
discovery of the mistake, is not guilty of theft. In another 
case, Poupinel received a sac of 1,000 francs in lieu of that for 
twenty-five francs which the person believed he was giving, 
and the Court of Cassation quashed his conviction fur theft on 
tlic ground, that for theft it was necessary that there should be a 
fraudulent soustracMon of a thing pertaining to another person, 
that soustraire e’est prendre, e'est appriehtnder centre le gre du 
propi'ietaire, and that if the thing is delivered to him who appro- 
priated it fraudulently, there could be no theft.*’ The most 
notable case, however, is that in which Barlhelemy in payment 
of a bill of one hundred and thirty-four fran«'8 and five centimes 
})ayable to Perrot, paid three hundred and thirty -four francs 
and five centimes to him, piling them up in bis temporary 
absence *>n the counter in three piles, equal and distinct, each of 
one hundred francs, and on his return counting in a high tone 
one, two, three, and asking him whether it was right, and he 
taking them all with one turn of the hand without making 
any observation. When taxed four days after, he denied having 
received more than the correct amount of the bill, and it was 
lield in 1656 that there was no theft, as there was no soustrac- 
tion, and fraud and b\d faith accompanying an act other 
tlian that of mtstracMon are not sufficient to constitute tlieft. 
The Court of Cassation observed that it mattered little that the 
Slim had not been put into the very hands of the offenler, and 
that it had been counted at first on the counter, as the pro- 
prietor had not been dispossessed without her knowledge or 
against her will ; and that it also was not material that the 
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sum had been reckoned by small distinct and separate groups, 
of which two would have liwined two hundr^ francs which 
were not due, as all had been ^ven and received indistinctly 
by the same title of payment, and that if for the part legi- 
timately paid, the elements of theit were completely wanting, 
they were incomplete for the surplus.” The same has been 
held even when the excess paid by a debtor and received by 
the creditor forms a distinct paH of the money or the bills 
which represent the sum really due, if, at least, the whole 
has been delivered and touchS h titre de paiement. 

This has been denied, in cases in which the debtor, with- 
out intending to practice any deception as to the amount 
of his debt, and wishing to inake payment of it, himself makes 
a mistake, by ignorance or inadvertence, as to the amount of 
the money or the bill which he bands over in payment, and 
the creditor, instead of removing the mistake, fraudulently 
pockets the sum thus delivered fur another; as in such a 
case, the physical act of delivery is not accompanied by an 
intention of divesting one’s self of proprietorship in what 
is given, and therefore there is no voluntary delivery, 
R. Garraud observes, in reply to tins, that there can 
be no theft where there is no soustraction, the intention of the 
victim who delivers the object being immaterial.** So far is 
tbe principle of the immateriality of the intention carried, that 
no distinction is recognized even between la remise volontnire, 
the result of an error fortuits or provoquee, and la remiss 
involontaire, which is the act of a madman, of an idiot or of 
an individual in a state of intoxication. 

The contrary, however, has sometimes been held, even the 
Court of Cassation admitting in fact, that tbo delivery of an 
object, which has been made by the legitimate possessor or 
another person, either on account of error or of machinations 
dolasivss, has the effect of excluding the apprehension^ the 
element consiitutif of theft. It has even been decided, that 
it is impossible to assimilate even to an erroneous voluntary 
delivery, the delivery made by an insane person, or by an 
idiot who has no knowledge of his act, and who b^rs only 
such a quasi-animale will that the person making the delivery 
is only a passive instrument, by the aid of which he who 
receives the thing, in reality, takes it fraudulently. R. Garraud, 
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in liis Treatise on the French Penal Law,*® observes that he 
cannot concur in recogniziug that distinction, as it involves 
a contradiction, and says : Est-ce que eehd qui remet, mnt le 
mvoir, une somme plus forte que cells qu'U veut verser, ne doit 
pas ^tre regards, quant h cette remise, comme ayant a-ji 
inconsciemment 7 Et, cependant, cdui qui a rec, uplus qu'il ne Ivi 
itait du et qui le retimt, ne commet pas de vol. Comment et. 
pourquoi en serait-il autrement, parce qus la remise axirait etc 
faite par un indicidu prive de touts raison et de toute volonte.{c) 


No larceny if person 
receiving shared giver’s 
mistake at time of 
receipt. 


130. It has sometimes even been held that the receiving of 

a thing given by- a mistake as to its 
identity, is larceny, even when the re- 
ceiver shared in that mistake. I'hus in 
Etate V. Dueler,'^ the jury was charged 
that : — “ If the prosecuting witness 
delivered to the defendant ten twenty -dollar gold pieces 
under the belief tliat lie was giving him that number of 
silver pieces, and the defendant so took them sharing the 
mistake, and if, upon discovering tlie mistake, the defendant 
knew or had the means of knowing who the owner of the gold 
pieces was, but he thereujion, nevertheless, converted them to 
his own use, it was larceny.” Prim, J., who tried the case, 
said : ‘‘The money in excess of that which the appellant was 
entitled to receive was taken without the owner’s consent, and 
that which was thus taken was appropriated to the appellant’s 
use with an intent to cheat and fraudulently to deprive the 
owner thereof. These two elements, being both present in 
this case, are sufficient to constitute the crime of larceny.” . 


This decision was clearly wrong, in so far as it ignored the 
necessity of the two elements being synchronous. This was 
felt hi Wolfsiein x. People, *® iu which the Court went on to 
observe : ** If, however, the error was not then noticed, 

but was afterward, and the. intent of felonious appropriation 
was then formed and executed, the legal guilt of the prisoner 
was at that time incurred. As in the case of the finder of the 
lost article, the original taking may be lawful, but legal 


(c) la it that he who delivers, without knowing thnt, a anm more than that whicli he 
wishea to pay ought not to he regarded, aa to that dell very, aa having acted uucon- 
aciouilyF And, however, he who has received more than was due to him. and who 
retains it, does not commit theft. How and why should it be otherwise, because 
the delivery Rhould have been made by an individual deprived of all reason and of all will 
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accountebilitv as for crime begins when tlm owner is dis- 
covered, and the intent formed unlawfully and feloniously 
to deprive him of the possession thereof. 

The leading decision in support of the view is that in 
Jtig. V. A'ihwell,'* in which Keogh handel to Ash well a sove- 
reign, believing it was a shilling and not a sovereign, upon 
the terms that he should return a shilling on receipt of his 
wages. Ashwell also on having the sovereign handed to him 
h tnesdy believed it to be a shilling, but after an hour (at 9 p. m.) 
di icovered that it was a sovereign, and appropri ited it getting 
change for it. At 5-20 next morning Keogh went to the 
house of Ashwell, who first denietl having got the sovereign, 
and afterwards refused k) return even the shilli igs that hud 
remained wit'a him, on the g ound that he had asked only for 
a shilling. Ashwell was c.)n\dcted of larceny, th3 majority 
of the judges in favor of the c )nvictiou, holding that there 
could be no consent to a person taking possession of a coin 
delivered- to him without a corn et knowledge of its value, and 
that thorefjre Ashwell aoiuirel possession only wiien he 
came to know that it was a sovereign, and mjt merely' a 
sJiiiling that had been delivered, and that thus he was in the 
position of a finder of lost goois.*®^ In supj)ort of that 

(n) Smith, J., ezplaiiietl the un^^undness of the argument derived from tho anulti^y of 
the finding of goods, by pointing oat that it was bnsod on the ooafusion of the finding 
out of a mistake with the finding of a chattel. He observed * 'that the principle upon 
whkli a finder of a lost chattel has been held guilty of larceny is, that he h:is taken and 
carried away a ohattel, not believing that it h vd been ab indoned, and at the time of 
Bueh taking has had the f* lonious intent. The profer direction tc be given to a jury 
beiug, as I imdersl^il, ‘ Did the ])riMnncr at the time of finding the chattel inteii I to 
appropriate it to his own use, then believing that the true owner could bo found, and 
that the chattel had not been abandoned. If he did, he would bo guilty of lurCijiiy, 
aliier he would not. Keogh intended to deliver the coin to the priseucri a.jd the 
prisouer to receive ir. The chattel, namely the coin, was delivered over to the prisoner 
by its owner, and the prisoner received it honestly. He always knew he lia»l the 
coin in his possession after it hn*! been delivered to him. The only thing which was 
Bubsequjntly found was th:it the coin delivered was worth 24 J iL, instead of 12 d„ 
as had been BappOBcd. This argument, as it seems to me, confonnds the finding out 
of a mistake with the finding of a chattel. In some cases, the finder of chattel may 
be gnilcy of larjeny at Common Law ; but how dues thot show that the tinder out of a 
mistake may als > be guilty of such a crime P A misbike is not a chattel Tbo chattel 
(namrly the coin) in this c:i8e never was ]<«t; th*n how could it be foniul P In my 
judgment the argument Uf>on this point for the Crotvii is wholly ftilLiciouB and fuils. 
(After quoting Baron Parke’s d ctum in Merry v. Oreen^^) 1 understand the learned 
Baron when he says *ihe law applicable to uU coses of finding applies,* to mean the 
law appl 'cable to the cises of finding a chattel, for there are no oases extant as to 
finding out a mistake to which his remark could apply.** 

R. GkiTaud, in his Treatise on French Penal Law,** says; ** Xo oontradiotion 
exists between th') two solutions : that which does not see theft in the deed of abasing an 
inadvertence or error of the proprietor who doliycrs an object to the author of the 
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it was argued, that as the coin was given and received under 
the impression that it was a shilling and not a sovemgnt 
the prosecutor could not be deemed to have consmted to 
part with the possession of the sovereign, and consequently there 
was no taking by the prisoner at the time of the receiving, but 
at the time of the discovery of the value of the soveieign, and 
then also W'ithuut the prasecutor’s consent, so that he must be 
deemed to have liad felonious intent at the time of taking it. 
Thus Lord Coleridge said : It. appears to me that the sove* 

reign was received by the prisoner and misappropriated by him at 
one and the same instant of time. In good sense, it set ms to 
me, tie did not take it till he knew what tie had got ; and when 
he knew what he had got, that -same instant he stole it.*’ 
('uve, J., also supported the conviction, and said,’'*’ ** It is 

impossible to come to the conclusion that, at the time when 
tlie sovereign was handed to him, the prisoner, who was then 
under a hoiia fide mistake as to the coin, can be held to have 
been guilty of a trespass in taking that which the prosecutor 
gave him. It seems to me that it would be eipially logical to 
say that the prisoner would have been guilty of a trespass if 
the prosecutor, intending to slip a shilling into the prisoner’s 
pocket without his knowledge, had by mistake slipped a 
sovereign instead of a shilling .... In order that there 
may be a consent, a man must be under no mistake ns to that' 
to which he consents ; and, I think, therefore, that Ashwell did 
not consent to the possession of the sovereign until he knew 
that it WAS a sovereign.” He further supported that view by 
reference to the cousetpiences of the receiver’s acta in regard 
to the thing before the discovery of its exact nature and value, 
and continued : “ Suppose that, while still ignorant that the 

coin was a sovereign, he had given it away to a third person 
who had misappropriated it, could he have been made respon- 
sible to the prosecutor for the return of 20 shillings. In my 
judgment he could not. If he had parted with it innocently, 
while still under the impression that it was only a shilling, 1 
think he could have been made responsible for the return of a 
shilling and a shilling only, since he had consented to assume 
the responsibility of a possessor iu respect of a shilling only. 


f tuntlulont appropriation ; and that whioh Bees, on tlie other hand, a theft in the act of 
an individual who ^ould piok up in a street an object lost and impropriates it. The 
deli very of the object ezoludes the rourtreettVa in the first case ; ifhuc «ett«trsction 
is the first act of the appropriation in the second case.** 
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It may be said that a carrier is responsible for the safe custody 
of the contents of a box delivered to him to be carried, although 
he may be ignorant of the nature of its contents; but in that 
case the carrier consents to be responsible for the safe custody 
of the box and its contents whatever they may happen to be; 
and, moreover, a carrier is not responsible for the loss of 
valuable articles, if he has given notice that he will not be 
responsible for such articles unless certain conditions are 
complied with, and is led by the consignor to believe that the 
parcel given to him to carry does not contain articles of the 
character specified in the notice.’^ In this case Ashwell did 
not hold himself out as being willing to assume the respon- 
sibilities of a possessor of the coin whatever its value might be; 
nor can 1 infer that at the time of the delivery he agreed to 
be responsible for the safe custody and return of the sovereign. 
As, therefore, he did not at the time of delivery subject him- 
self tu the liabilities of the borrower of a sovereign, so also I 
think that he is not entitled to the privileges attending the 
lawful possession of a borrowed sovereign.” 

This view is not correct, however, and it was not accepted by 
the majority of the Judges, the court being equally divided 
even as to the conviction. Stephen, J , referring® to the 
contention that the delivery being made under a mistake, 
passed neither the property in the sovereign nor the right to a 
possession of it, and that the prisoner must be regarded as 
having taken it, not when be accepted it under a mistake as 
to its value, but when knowing its value he determined to 
appropriate it to himself, or when be did so appropriate it by 
getting it changed and keeping the change;” observed, that 
that “ view is contrary to principle, because it evades by a 
legal fiction the principle that a fraudulent appropriation 
consequent upon an innocent taking is not larceny.” Likewise 
Mathew, J., said:’’ “In my judgment, the subsequent dis- 
honesty of the defendant is no more evidence of a felonious 
intent when the coin was changed iii this case than it Avould 
be where the coin was received upon an express promise, 
which was afterwards broken, to account for the change. I 
think if this conviction be affirmed, any dishonest dealing with 
the property of another, by whatever means possession of 
the property may have been acquired, may be made the ground 
for a prosecution for larceny.” 
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And this latter and correct view prevailed in The Queen v. 
Ilehir,^* the indictment in which was for larceny of a ten 
pound note handed by Leach to Hebir in part payment of 
a debt of &'l odd due by the former to the latter* and 
believed by both at the time of the banding to be a £1 note. 
Within twenty minutes after Leach discovered his mistake* 
and when be found Hehir within another ten minutes, 
Hehir bad become aware of the mistake, and with intent 
to appropriate the same had changed the note. Madden, 
Gibson, Holmes and Murphy, J. J., agreed with Lord Cole* 
ridge and the actual decision in Queen v. Ashvcell, chiefly 
on the ground that the common mistake was a bar to the 
transfer of the property in the note and therefore of its 
possession, which must be deemed to have been transferred 
at the time of (he discovery of the mistake. Thus Madden, 
J., said “ : A man to whom a chattel is delivered under a 
mistake as to its identity, does not thereby acquire legal 
possession ; and if he subsequently discovers the mistake* and 
fraudulently misappropriates it to his own use, he is guilty of 
larceny.” The majority of the court held* however* that the 
offence of larceny lud not been committed, as there was no 
felonious intent when Hehir took the note, and that he took 
it when it was handed to him, and that be had lawful posses* 
siori of it from that time, though he then knew it to be only a 
£1 note. Most of the Judges discussed the question as to whe* 
(her there could be a giving or taking, a transfer of possession 
by the delivery of a note in the circumstances, whether there 
could be a consent to the giving or taking in the absence 
of a knowledge that it was a £1 note. Andrews* J., in 
his judgment, said ; ** 1 think with all respect it is not only 
an extreme refinement but an absolute fiction to say that* 
although the prisoner actually took the note when it was 
handed to him, still he did not take it until a subsequent 
time when he afterwards became aware that it was a £10 
note and that lie then took it, w'hen in fact he did not 
take it at all* for he had it then in his possession* having 
received it sometime previously. Such a refinement seems 
to me to uproot one of the fundamental and well settled 
principles of the Common law of larceny, that an innocent 
taker does not commit larceny by his subsequent fraudulent 
appropriation of the chattel innocently taken ; and by a 
fiction* which should have no place in the criminal law, to ignore 


** (1895) 2. I. B., 702. 


I »» P. 721. 



ifle Dctunl taking, aitd to nlake« -In the language of Mr. JosHee 
Talfoiird, * a mere niovenieiit of (ha mind* uinount to a taking. 
. . . What 1 have vemm^ to describe a.4 a refinement and 
fiction uives to the word taie not only a meaning wliich in 
itiy opinion it does not bear in iHrstm}’, but aUo a simined and 
iinnattirHl meaning which the word, as commonly used and 
understood, never conveys. I think the use of the word taia 
ill this unreal sense is largely due to what I recard as the 
erroiieouV HSsnm|ition that one man cannot intelligentiy give 
to another, and the other intelligentiy take, the lawinl 
possession of a thing of which neither of them knows the 
quality or value, and which, if the giver had known the 
Qoulity or value of it, he would not have given.” Palles, C. B., 
Said: If heacli had in fact the intention expressed by his act, 
the prisoner would have had lawful possession of the note ; 
mid I hold that so long ns tiie prisoner believed the note to he 
f >r £1, the prosecutor cannot lie heard to say tliat he had 
not that intention ; and if he cannot, neither ran he say that, 
in the interval between the note being put into the hand of 
the prisoner, and tlie discovery by the latter of the mistake, 
tlic prisoner had not its lawful possession. Thus even it on 
the discovery of the mistake he was bound to return llie note 
nncondiiionally, the conviction would be wrong.” iSir J*. 
O’B'ien, L, C. J., said : — ‘*Il is said that, though the ao'iised 
in this case g<it the note into iiis iiand under circnnistanres 
where ex concessis the relation of master and servant was not 
intended to be created, tliat tin.ngh he got it into his hand — 
though he got the chattel, the £10 note, into his hand — 
he did not receive it. . . . Leacli, intending to part witli 

the possession of it — gave the chattel to Heliir, and, in rny 
judgment, Uehir, to whom he gave it, in the eye of the law ii.^ 
well as in the eye of cominori sense, received it. The one gave 
unreservedly; the other honestly received unconditioniilly. 
True, the giver gave under a mistake as to its value, believing 
it to lie a £l note, whereas in fact it was a £10 note. No 
doubt he wouid not have given the particular chattel if he 
knew it was a £10 note; hut the very fact of his mistaken 
Mief that it was only a £1 note, made him give the note 
without any condition or reservation whatever. He manually 
transferred the chattel, to use the hiiigiiageof Lord Brain well 
in The Queen v. Middleton* not involuntarily, not ucci< 
dentally, but on purpose.’* 


*• Z 0. C.®., 88. 



f l»a.] BFFBCt OF FBAOO OK OOKflBKY IK (aBlIBAZt LAW. 27$ 


Ko larceny if person 
receiving nas not nware 
of giver’s mistake at 
time of receipt. 


A 

131. The same principle will apply even if the person receiv* 

insr the thing d«ies not share tlie giver's 
mistake, but receives it without a know- 
ledge of the mistake ; as in such a case 
also, there will be no felonious intent at 
the time of the receipt. Thus in JoMt 
V. Stated a little girl had lieen entrusted with a £20 gold-piece 
for buying a chicken, and bringing that and the change. She 
took the chicken for 25 cents, and believing that the gold 
piece was a dollar went back with 75 cents only, which were 
given her in change by the vendor who saw her mistake 
and tried against its discovery. The Supreme Court held 
that she parted with the gold-piece voluntarily, and ho 
was rightly in possession of it, having obtained it without 
fraud or dishonesty or against the girl's consent. The acquittal 
on the charge of larceny proceeded on the ground, that if he 
handed to the girl $19*75. her ignorance of the value of 
the coin would be of no consequence, and his fraudulent 
intent was formed and his fraudulent conduct begun when be 
ascertained that the girl believed the coin to be a silver dollar. 


132. Fraud is only a form of error, being such error as is 
. e j wilfully caused, V erreur intentionneUement 

consent in law of crimes. 

manoeuvres. It has been explained above 
in section 38 that it does not negative the consent caused by it, or 
invalidate a contract induced by such consent. Its effect in cri- 
minal law is the same, it being considered insufficient to make 
consent nitogetlier inoperative or immaterial. The analogy of the 
effect of fraud in the law of contracts is not complete, however, 
88 a contract is made up of consent itself, while an offence is not, 
and consists of quite di^erent elements. Besides, in the law of 
contracts fraud only makes a contract voidable, and in the law 
of crimes there is no such middling position for the act con- 
sented to which must, therefore, either be or be not penal. This 
is correct even when the crime consists of the infringement of 
some right or duty created by u contract. 

This distinction, as to the effect of fraud in the law of 
contracts and in the law of crimes, is well brought out in 
some of the decisions in Rey v. Clarence.^ Speaking of the 
maxim that fraud vitiates consent, Stephen, J., observed in 
that case : ‘‘ It is commonly applied to cases of contract. 


Tez. App.i 42. 
35 


1 »» Q. 13. D., 41. 
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because in all cases of contract the evidence of a consent 
not procured by force or fraud is essential; but even in 
these cases care in the app ication of the maxim is required, 
because in some instances su ppression of the trui h operates as 
fraud, whereas in others at least a suggestion of falsehood is 
required. The act of intercourse between a man and a woman 
cannot in any case be regarded as the performance of a con- 
tract. . In the case of married people that art is part of a great 
relation based upon the greatest of all contracts, but standing 
on a footing peculiar to itself. In all other cases the immoral- 
ity of the act is inconsistent with any contract relating to it. 
Thus in no case can considerations relating to contract apply 
to it. The effect of fraud upon a contract is to render it 
voidable at the option of the party defrauded. This clearly 
cannot apply to sexual intercourse. It is either criminal if 
the woman does not consent, as if her consent is obtained by 
certain kinds of fraud, or it is, as this was, a breach of matri- 
monial duty, or it is not criminal at all.” 

In the same case. Wills, J., observed” ; ** In respect of a 
contract, fraud does not destroy the consent. It only makes it 
revocable. Money or goods obtained by false pretences still 
become the property of the fraudulent obtainer unless and until 
the contract is revolted by the person defrauded, and it has 
never been held that, as far as regards the application of the 
criminal law, the repudiation of the contract bad a retrospective 
effect, or there would have been no distinction between 
obtaining money under false pretences and theft.” So also. 
Pollock, B., observed:” ‘‘ To hold that an act in itself innocent 
becomes a criminal assault by reason of the concealment of a 
material fact, which, if communicated, might give rise to an 
objection by the person affected by the act, would, where there 
is disease, include a variety of cases beyond that which is now 
under discussion ; such as a kiss given by a parent suffering from 
small-poz or scarlet fever to his child, or even the shaking of a 
friend’s band by one who is suffering from a contagious disease.” 

133. It is an old maxim — voluntas vUiata per dolum vel 

machinationem non excludit delictum, 

Frandnexatires offences Notwithstanding, hoWfcVer, some differ- 
Of which Hb>eiicc ol con- ® . 

sent is essential consii- of op>n>on, and some exceptions in 

tuent. practice, fraud does not negative consent 

in criminal law ; and consent, even if 
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caused bv fraud, negatives an offence, of which the 
absence of consent is an essential constituent. There are 
cases which lay down the law in general terms, that wherever 
there is consent, even though obtained by fraud, the crime is not 
committed. Ami this is true, even though there may be some 
other offence committed notwithstanding such consent. Thus the 
taking of a thing will not be larceny, even if the consent to the 
taking is given on account of fraud, though in the Indian law, 
it. may constitute cheating. So sexual intercourse with a female 
is not rape when her consent to it is given on account of fraud, 
though in somecasesit has been held to be an assault.** Toillus* 
trate the general proposition in regard to ra|>e, it may be looked 
upon as settled that, except in particular cases under special 
legislation sexual intercourse with a woman with her consent 
is not rape, even when the consent has been obtained by fraud. 
Thus Stephen in his Digest of the English Criminal Law lays 
down that if conscious permission is given by her, the intercourse 
does not amount to rape, although such permission may have 
been obtainetl by fraud, and although the woman may nut have 
been aware of the nature of the act ; the only exception 
mentioned being that specially enacted in regard to the false 
personation of tlie woman’s husband. 

In the United States also, it is generally held that rape is 
negatived by the woman’s consent, even if it should have been 
obtained by fraud. Thus Dr. Bishop says : ** Where the 
woman consents in fact to the connection, it is not rape in the 
man though he obtained lier consent by persuasion or even by 
fraud. If a physician tells a woman that copulation is neces* 
sary in the treatment of her case, and she consents through 
faith in bis representation, it is not rape. Though her consent 
was obtained by fraud, still she consented.”** There is a 
general agreement that it is not rape where a medical practitioner 
represents to a patient that coition is necessary for the treatment 
of her case, and she C(»nseuts to connection with him, through 
a belief in his representations ; for there is a consent to the aoi, 
though fraudulently obtained;** tbuugii of course there will be 
no consent to the coition if she consented only to a medical 
examination or treatment of her, or even to a m^ical operation. 
Stowe, J., said in Oom% v. Childs ** : ** No amount of persuasion 
or solicitation, however improper, no amount of deception or 
even fraud however villainous or outrageous, will make illicit 

Beg. r. Senadera, 8 0. A P., SS5. I ** Walter «. People, 60 Barb., 144. 

*» n.Btoh.0r.L.,-“ I 2 Htte., sn. 
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iatercourse constitute rape, wiiere tlie woman, influoed or 
persuaded, consents to tiie act.” Tliis has been held in some 
other cases also. It is a general maxim, that the employment 
of arts and devices, without force, is not snflicient to constitute 
intercourse the offence of rape/* It is generally held that there 
can be no conviction fur rape where the woman’s consent was 
obtained by stratagem or by surprise or fraud, as by a Bctitious 
marriage ; nor where her consent was obtained by fraudulent 
representations. In State v. Murphy, Collier, C.J., in deliver- 
ing the opinion of the Supreme Court of Alabama observed, ‘‘If 
a woman be beguiled into her consent by marrying a man 
who had another wife living, or by causing the nupiiala to 
be ill^ally celebrated and persuading her that the directions 
of the law had been observed ; in neither case will the pre- 
tended husband be guilty of a rape.” 


Intercoorae with a 
iman bj fnad in 
peraonatiog her hus- 
band. 


134. That consent obtaiued by fraud is not necessarily such 

as must be entirely inoperative in crimi- 
nal law, is borne out also by the 
common law relating to what are gene- 
rally called personation cases. The 
question of the guilt in such ca^es has 
now been settled in England, India and in the greater part of 
the United States, by special legislation ; bnt the older doctrine 
is still of considerable value for illustrating the exact effect of 
fraud on consent. In England it was held in a long series 
of cases that if a person bad connection with a woman by 
entering her bed and lying there with her a» if be were her 
husband, he would not have, thereby committed the offence of 
rape, 'fhe leading case is R. v. Jackson,*’’ in which tliis was 
held by eight judges against four, Dallas, C. J., pointing out 
forcibly the difference between compelling a woman against ber 
will, when the abhorrence which would naturally arise in her 
mind was called into action, and beguiling her into consent and 
co-operation. Some cf the eight judges expressed a doubt, 
and intimated that if the case occurred again, they would 
advise the jury to fiiid a special verdict. This decision was 
however followed in R. v. Clarke,** in which Jervis, C. J., in 
giving the opinion of the Court** observed that the court had 
conferred with several of the other judges, and that the question 
could not be permitte(i t) be re-opened. In these two cases. 


OAla,, 766.' 

C. 


I ♦» 6 Oox, C. 0.,412. 

J., Aldo-fton, Coleri4ge, J., Martin, and Crowder, 
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the accused had entered the bed with a view to pass fur het 
husband, and tobnye connection with her if she did not discover 
the mistake, but not with the intention of forcing her in case 
of the discovery. They have been repeatedly followed *** evea 
in cases in which there was no intention to desist on discovery* 
but a determination to effect one’s intention at ail events.^ 

The same was held in Reg. v. Saunders,* in which the facts 
were the same* and rape was held not to have been committed ; 
but under a special statute,’ the offence was held to be an 
assault; Ourney, B., ohsersing in summing up to the jury, 
that if they thought that “ it was a fraud upon her* and that 
there was not consent as to this persrm, .... that the 
pro.secutrix was imposed upon, and that under that imposition 
she consented,” they must find the prisoner guilty of an 
assault. 

In R. V. Barrow, * the woman fancied that the prisoner was 
her husban<l until the act had been consummated, and Bovill, 
C. J., Channel, B., and Byles, Blackburn, and Lush* J. J., held 
that there was no rape; Bovill, C.J., saying: ‘‘What was done, 
was, therefore, with her consent, though that was obtained by a 
fraud. We are of opinion that this case comes within that 
class of cases in which it has been decided that where* under 
such circumstances, consent has been obtained by fraud, the 
offence does not amount to rape.” The correctness of this 
decision was d«)ubted by all the Judges CKeliy, C. B., Mellor, J., 
Denman, Field, and Huddleston, J. J.,) in The Queen v. 
Flattery,* which was decided, however, on another point. 

The Irish Supreme Court held the contrary, however, after 
a consideration of all the English cases in Reg. v. Dee* in 
which the person having the intercourse with the woman 
knew that she mistook liiin for her husband, as when he 
entered the room* she considering him her husband said (in her 
sleep) “you came in very soon.” She discovered her mistake, 
and withdrew her consent during the act. The decision 
proceeded on the general ground that she did not consent to 
the connection with that person, and therefore his act 
was a rape. May, G. J., Falles* G. B., and Lawson, J., 
relied chiefly on the fact that the act consented to was different 

B. «. Prances, IS U. 0. 0. B., 116. * 1 Viot. c. 85. S. 11, 

a a. V. WiUisms, 8 C. A F., 286. * 11 Cox. 0. 0., 191. 

• 8 C. a P., 2C5. * 2 0. B. D„ 410. 
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from that done. Murph}', J,, indeed appears to have tlionght 
that there was no consent, as it had been induced by fraud, 
tie observed* that the question was, ** whether the accused 
having, hy fraud or device, induced the woman to believe 
that she was submitting her person to her husband, and having 
thus obtained her consent to the act of connection, eommitted 
the crime of rape;” and said, "Where the will does not accom- 
pany the act there is no consent, and every invasion of a 
man’s person or property without consent or will is against 
consent and will. . . . This woman consented to inter- 

course with her husband, and the accused induces her to 
believe he is her hnsband and so obtains possession of her 
derson. She never consented to this violation of her virtue.” 
O’Brien, J., said*: "We have it that the crime is capable 
of being committed against a person deprived of reason — tiiat 
is the case of Reg. v. Fletcher — or against a peri^on partially 
or temporarily deprived of reason,* or against a woman over- 
powered by fear,” or during sleep.** All these esses go upon 
the ground of incapacity to consent. And it occurred to me 
during the argument that the link between those cases and 
the present was capable of being completed by putting the 
case of a woman who was blind. For I suppose it could 
not be denied that a woman who was blind, and deceived 
into supposing another person was her husband, would be 
the subject of the crime in law. And what difference in 
reason can exist between the offence of personating the 
relation of a husband by means of a woman’s blindness and 
by means of the darkness, for one is the veil of infirmity 
and the other the vtii of nature. No doubt the question is 
open to the argument that the object of the law was to pro- 
vide for the case of violence or inability to consent, and that, 
except under certain conditions, it left women to preserve 
their own virtue, though it has not left persons to preserve 
their property against aggression committed by the same 
means. .... Whether the act of consent be the re* 
suit of overpowering force, or of fear, rr of incapacity, or 
of natural condition, or of deception, it is still want of con- 
sent, and the consent must be, not consent to the act, but to 
the act of the particular person — not in the abstract, but in 
the concrete, for otherwise the consent, in principle, would be 
just like the act of handing money in the dark to one person 


* P., 699. 

• P., 697. 
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which was received by another, who would, nevertheless, in 
that case be guilty of a crime.” 

That view was taken by some courts in the United States, 
but the weight of opinion there also is in favour of the view 
maintained by the English Courts.’* Thus in Wyatt v. State^ 
it was held that “ where a woman yields to sexual inter- 
course with a man supposing him to be her husband, and is 
thus outraged in fact by fraud, she gives nO intelligent as- 
sent to what is done, and she as much withholds her assent 
to the act done, if the case was apprehended by her, as the 
imbecile, and even would revolt from it, yet in such a case, 
under the rule laid down, there would be no rape.” 

The French courts also take the same view. Thus, where 
an individual introduced himself into the bed of a female while 
asleep, from where her husband had just gone out, and pro- 
filing from that surprise consummated his attempt, his con- 
viction for rape was set aside by the chambre d’ accusation of the 
Court of Besancon on the following grounds ”: — Que le viol est, de 
sa nature^ toujours et n&sssairement accompagne de violence em- 
ployee sur la personne m^me ; que c’tst la Jorce, cest-a-dire la 
violence qui constitne le viol; que la violence riest pas sculemeni 
une circonstance aggravante du fait, mais qu'elle en constilue 
a tile scule la criminalite ; qu’en admettaut coinme sincere et 
vraic la declaration dc la plnignantc, il cn resulte qu'il y a eu de 
sa part un consentnnent donne par erreur ; mais I'erreur ainsi 
que le defaut de constntement ne peuvenl seals consliluer le crime 
de viol, ois que I'erreur ou le defaut de consentemeni n'a pas 
ete accompagni de violences morales ou physiques; qu'd ia 
viiiti ce fait est profondement immoral, mais que la loi 
gardant le silence sur vn fait de cetle nature, on ne doit point 
y supplier par analogie.”^^^'* 


That the rape if, from its nature, always and necessarily acoompanied with 
violenoe employed orer the per&oa itself ; that it is the foroe, that is to say, the violencte 
whidi oonstitates the rape; that the violence is not only an aggravating oircumstanoe 
of the aot| but that whiun alone constitutes thc;^oriminality of it ; that in admitting as 
sincere and true the declaration of U^o complainant, it results from it that there has been 
on ber part a oonsient given by error, but the error, like the defect of oousent, cannot 
alune oonstiiiuo the crime of rape, as the error in the dofeot of cooseut has not been 
ac companied with moral or physical violenoe ,* that in truth, this act is profoundly ini* 
moral but that the law preserving silenoo over an act of this sort, one ought npt to 
make it up by analogy. 


Rtate V. Shephard,? Conn., 54. S Swan., 896. 

People e. Metcalfe, I IVhcol. 0. IV. Adolph. & Helie, 817. 
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Fraud is, no doubt, nob an essential constituent of these oifen- 
ces, because, as pointed out in The Queen v. ffehtr by Gibson, 
J., this absence of consent does not depend on fraud. It 
is a conceivable case that a married woman might in the 
dark submit to a man whom she believed to be her husband, 
without guiltv intent on his part, from a mistake of rooms 
or otherwise.'* He no doubt adds, that “ in a civil action 
for assault I doubt that he could justify his possession 
of the woman by leave and license, though of course from 
absence of mens rea he would not be guilty of rape.” 

135. The opinion that consent obtained by fraud does not 

negative the offence of rape appears to 

< Mes BgiRinst convio- su pported most often , as may have been 

supposed necesMty of noticed above, by reference to the final 
furce> fur that offence. decision in cases relating to rape. The 

acquittal in such cases, it must, however, 
.be confessed, is not always a safe guide for the formation of 
an opinion as to the effect of fraud on consent, because in 
common law consent was, as explained in S. 95, often confused 
with will, and the use of force generally held essential for rape. 

Almost every writer on the Common law of England defines 
rape as the unlawful carnal knowledge of a woman by force 
and against her will ; and the definition has been adopted even 
by recent writers.’* In Scotland, Hume in his Commentaries 
on the Criminal Law said, that to constitute rape the knowledge 
must be against h<"r will and by force; and he has been followed 
in that by Alison’* and other Scotch jurists.’* The same is 
still held sometimes by courts. Thus in Reg. v. Sweenie,'^ 
Lord Cowan observed : “ It is of the essence of the crime of 
rape that carnal knowledge of the woman’s person should be 
had forcibly and without her consent — in other words, by the 
adverse will of the woman to the act being overcome by force 
on the part of theravisher. It is this that constitutes the crime 
accordding to all the authorities; and nothing short of it will 
support the charge.” Lord Neaves said : “To the crime of 
rape by our law the element of force bas always been essential.” 

The same is sometimes held in the United States also. It 
was even held in some oases that there would be no rape or 
attempt to commit rape, if the intention was merely to gratify 
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one’s passion, and not to do. so by force in spite of. the 
woman. And in Wyatt v. State the instruction to the jury 
was held to be wrong, as in it “ the idea of force, as one 
ingredient of the offenee, according to all the definitions in 
our Acts, and in ail the criminal authorities, was entirely 
discarded and it was held that the definition of rape 
tiecessaiily included force as an essential element of the crime. 
In some of the States, as for instance, in Tennessee, rape has 
been even expressly enacted to be ‘‘ the unlawful carnal 
knowledge of a woman forcibly and against her will.” 

Nor is the role different on the. Continent of Europe. 
Adolphe an»l Helii^ in their work on the Theory of Code P^nal” 
say, tliiit violence is the characteristic element of rape, that is, 
violence which constitutes its cnminality tout entUre^ that it 
is not only an aggravating circumstance, but an essential base 
of it; die ne forme done point une question apart; eUe est 
comprise dans le viol, qui la suppose nScessairement. 

136. As cases of intercourse without the woman’s full, 

free, and intelligent consent came before 
the courts, and in such form as to require' 
punishment in the interests of the 
society, the scope of the offence of’ rape was widened by a 
stea<ly extension of the word force to embrace cases not falling 
within its literal meiining. The extent of this extension 
became in time a matter rather of precedent and authority than 
of argument and reason, as the necessity of further extension 
by judicial interpretation diminished with the increased and 
steady activity of tiie Parliament which stepped in to supply 
the defect in the definition of the ofietice, and to provide for 
cases falling outside it and requiring punishment. In 
State V. Lungf^ Bigelow, J., after referring to several cases of 
constructive force, said : The sum of the cases seems to be 
that to constitute rape, where there is no force used, the woman 
must have been unconscious, or unable to fairly comprehend 
the nature and consequences of the sexual act. It must 
necessarily go thus far, or else there is no distinction between 
rape, where the force used is constructive, and seduction.” 

In Lewis v. State,^ Stone, J., in delivering the opinion of 
the Supreme Court of Alabama, observed that it was settled by 
a chain of adjudication too long and unbroken to be shaken, 

■O Com.«. Fielda, « Leigh., 043. I ** IV. 314. 
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that force was a necessary ingredient in the crime of rape, 
and that the only relaxation of the rule was that this force 
might be constructive. *' Under this relaxation/* he continued 
" it has been held that where the female was an idiot, or had 
been rendered insensible by the use of drugs or intoxicating 
drinks, and in one ease where she was under the age of ten 
years, she was incapable of consenting, and the law implied 
force.” In McQairk v. Scate,^ Somerville, J., in delivering 
the opinion of the court, observed that it was an essential 
constituent of the crime of rape that the act should be 
intended to be done with force, actual or constructive, and 
without the womau*s consent. 

The Court of Cassation also has rei^eatedl y held that surpris- 
ing a female while asleep into sexual intercourse uniler the 
impression tliat she was having it with her husband would be a. 
rape. Thus it convicted Lebas of rape for surprising one 
Laurent, while asleep in her bed, as her husband, observing 
“ that the crime of rape not being defined by law, it. pertains 
to the Judge to find out and establish the elements constitutive 
of this crime according to its special character and the gravity 
of the consequences w’hich it can have for the victim and for 
the honor of the families, and that the crime consists in the 
act of abusing a person against her will, sott qne le defaut 
de consirUement resuUe de la violence physique ou morale 
exercee a son egard, soil quit resnlte de tout autre moyen 
de contrainte, ou de surpi'ise pour atteindre^ en dehors de 
la volonte de la victime, le but que se propose V auteur de 
Vaction.^Q) Similarly in convicting Labor, who had entered 
Bandal’s house by scaling over a wall and committing inter- 
course with her while she was asleep, the court observed that 
the character essential and constitutive of the crime of rape 
consisting in the deed of abusing a person against her will, it 
results from it that the act, thus qualified, exists with all its 
legal elements, when even in the absence of all physical or 
moral violences, la surprise seule suffit ^ son auteur pour alteiiu 
dre, en dehors de la volonte de sa victime^ le but coupable qu'il se 
proposait” (g) 

( / ) Whether the defect of consent resalt from physical or mofal violeoae exercised in 
re^rd to her, or whether it result from ail other means of constraint or of surprise, 
to attain, in spite of the victim’s will, the object which the nathor of the act proposes 
to himself. 

(g) The surprise alone suflfiocs to its author to attain in spite of his victim’s will 
the guilty object whic^h he has proposed to himself. 

84 Ala., m. j *0 V. BIrnch. Btad. Prat., 109. 

Blanch. £tud. Prat., 111. 
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In the Spaiiicth Penal Co<le, it is expressly enacted« that 
intercourse with a female will be rape, not only when it is had 
by force or intimidation, but also when she finds herself 
deprived of reason or sentiment fur any cause.** 

A project of Code Penal provide<l for the punishment of 
kidnapping by viulence nr fraud, and consequently by the 
aid of threats, philters, intoxicating liquors, or all other means 
which would have deprived one of the use nf his will. In the 
final draft the mention of violence and fraud only was retained, 
and Adolphe and Helie in their work on the Theory of Code 
f^enal** observe that the other means constituted a real 
constraint. 

137. It was unanimously held, however, that the term force 

. , , even os most liberally construed, did not 

mere fraud include fraud,* and that fraud could not 

supply the place offeree in the definition 
of rape.” In Wyatt v. Stated it was held that fraud was not 
equivalent to force, and that intercourse, when consent to it was 
obtained by fraud, would not constittite rape. Caruthers; 
J., said in that case, that fraud and stratagem, then, cannot 
be substituted by force, as an element of this offence 
according to the existing law.” 

This view' w'as followed in Bloodworth v. State, ^ in which 
the consent to intercourse was obtained by a fictitious mar- 
riage, and the offence was held not to be rape; for, to say 
that a thing is done forcibly and against the will of a party, 
is not sustained by showing that no force was used, but that 
fraud and deceit had been used instead of force.” Freeman, 
J., in delivering the opinion of the court, observed: **In 
fact, the idea of attaining an end by the use of fraud neces- 
saiily excludes Ike idea of force, and is antagonistic to it.” 

In People v. Barton,^ force was held essential to constitute 
rape, and the contention that fraud was to be construed to 
mean force was negatived. In Lewis v. State, ^ Scone, J., in 
delivering the opinion - of the court, said : ”When the cohabi- 
tation is in fact consentive, although that consent was procured 
by fraudulent personation of the female’s husband, there is 


Art. 868. 

IV. 496. 

so People f. Bavitm, 1 Wheel. 0. C., 879. 
s ^ Don Moran r . Fooplu, Mich.) 35B. 


s» 2 Swan. ,394. 
ss 6 Baxt., 614. 

1 Wheel. C. C., 378. 
30 Ala., 54. 
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neither nctaal nor nonstrnctive force, and such act does not 
amount to the crime of rape.” In Pleasant v. 
there was an aggravated assault by a slave upon a white 
woman, and the Supreme Court of Arkansas said: “The better 
authority would seem to be, tliat if the man accomplish his 
purpose by fraud, as where the woman supposed he is her hus- 
band, or obtained possession of her person by surprise, without 
intending to use force, it is not rape, because one of tiie es- 
sential ingredients of this offence is wanting.” 

In Walter v. People” it was held wrong to instruct the jury 
that, “ wdiere resistance is not made by reason of a representation 
leading the female to believe that sexual penetration of her 
body is necessary for the recovery from disease, the force used 
in ordinary intercourse is sufficient to constitute rape tlie 
correct rule being that even if the defendant had nccomplished 
his alleged purpose by fraud, without intending to use force, 
then such fraud does not constitute rape, unless the evidence 
shows that the defendant intended to use force, if the fraud 
failed. In State v. Broohs” the court expressly observed 
“ that females are protected i>y law from violence of this kind, 
by the just infliction of the severest penalty on offenders, l>ut 
where there is no coercion in any ftirm, and tricks and deception 
are employed to accomplish the same end, there, as against 
these, females are protected only by such laws as protect the 
whole community against fraud and imposition.” 

In Bsg. T. Gamplin^ ” Patteson, J., in pronouncing sen- 
tence, observed The prosecutrix shewed by her words and 
conduct up to the very latest moment at which she had sense 
or power to express her will, that it was against her will that 
such intercourse should take place } and it was by your illegal 
act alone, that of administering liquor to her to excite her to 
consent to your unlawful desires, that she was deprived of the 
power of cantiniiing to express such want of consent. . . . 

. * Your case falls within the description of those cases in 
which force and violence constitute the crime, hut in which 
fraud is held to supply the want of hoth.” The verdict of 
guilty in this case was sustained by fifteen judges, but the 
reference to fraud was quite u/rcs however, as giving liquor 
to drink is not per se a frautiuleut aui, and there was no other 
fraud in the case, and the verdict of guilty did not proceed and 
was not based on the ground of fraud. 

»» 7fi N. 0., 1, 

K" 1 Cox. 0. C., 820. 


13 Ark., 360. 
50 Barb., 144. 
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The same view appeals to tie taken on the Continent 
of Earope, Both French and Oerman lawyers consider 
that consent obtained by fraud or machination leading to 
the non 'resistance to an act is nut equivalent to force or 
violence required for rape, and that sexual intercourse obtained 
by consent induced by fraud or machination is generally not 
rape. Thus Adolphe and Helie in their work on the Theory 
of Code P^nalt ^ speaking of the absence of her resistance 
proceeding from fraud or gnilty macliination, refer to the 
question wlietlier that fraud or that machination ought not to 
be considered as violence itself, and say. that tlie negative has 
been decided in a personation case. In Germany, Ualscbner 
say.s, that (lurch last keine “ vis compuhiva ” geuht vrerden 
ko'nns, set selbstverstdndlu^y'' Olshausen, in his Commentary 
on the German Penal Code,^ commenting on Art. 240, aftm* 
observing that a person may be compelled to do an act only by 
violence or threats, and that if a person is induced to it by 
other means, it will be so nut on account of compulsion but 
of a free determination, says : Es gilt die»es tiamentlich von 
der Anwendung der List, insofern der Ueberlistete dutch , 
eine Tiimchung zu einer Ilaudlung^ etc. verardasst, aher nicht 
genothigt wird.'^^ And kann ncuih der positiven Geseizgebung 
List als eiii Mittd der Not/ngung iihirhaupt nicht angesehen 
wcrden.'^^ 

In Italy, Francesco Carrara, in distinguishing fraud from con- 
structive force said : Qui potrd esservi ingcuino, potra esservi 
seduzione ; ma non vi ^ movimenio alcuno di forze meccaniche 
costringenti il corpo ; U quale comorse col seduttore olVaziom, 
“per impvtlso propria, senzii chtt questi esercitasse abitso di forza 
morale costringente I’animo dma vittima ad un atfo me le 
fosse repugnante^ 


(f) Throagh cunning no violenoo can be exoroised in self-evident. 

{ff) This holds good in the application of canning (clevioe), inasmuch aS the (partj) 
deceived was induced, but not compelled to the act through deception. 

(h) Deceit cannot be looked upon at all m a means of oompulsion aecording to 
positive law. 

(i) There may be deceit, there may be eeduotion ^ but there is no movement of 
roeohanieal force constraining the body, which concurs with the seduotor to the act by its 
Own impulse, without there being exereised an abuse of moral force oonstraining the 
mind of victim to an act wUch was repugnant to it. 


** P. 860. 

*» Oarr, Prog., Art. 1|99. 


IV., 817. 

H. G., 85, 10. 
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138. There is no doubt that sexual intercourse ol^ned by 

fraud has often been said to deserve 
punishment Judg 

observed, that it ought to be deemed, if 
not rape, an thence punishable with only slightly less 
severe puni^ment ; as the moral turpitude is similar, though 
not the same, in both the cases. Thus, in Wyatt v. State.^** 
Judge Oaruthers observed “.that the moral turpitude of the 
crime (of rape) is as great when perpetrated oy fraud and 
deception, as by force," and tlrat the act richly deserved to 
be severely punished. This was approved virtually in Blood' 
worth V. Staie ^ " and the attention of the State Legislature 
was called to the case with a view to the enactment of a law 
that would meet the contingency. This was done also in Leins 
V. Staie^*^ in which Stone, J., in delivering the opinion of the 
Alabama Supreme Court observed, that “ uiuler our penal laws, 
one who obtains the goods of another under false and fraudu* 
lent pretences, is held guilty in the same degree as if he 
liad feloniously stolen them. He who contaminates female 
purity under like fraudulent pretences goes unwhi])pcd of 
justice,” 


In Don Moran v. People*^ Christiancy, C. J., said : “ ITjK>n 
abstract principles of right and wrong, a sexual connection 
obtained by falsely and fraudulently personating the huslsind 
of a woman, or by a physician fraudulently inducing a female 
patient to believe such connection essential to a course of 
medical treatment, must be considered nearly, if not quite, 
as criminal and prejudicial to society as when obtained by 
force or any apprehension of violence ; and it might, and in my 
opinion would, be judicious for the Legislature to make sonic 
provision for punishment in cases of this kind.” 

The consequences of not treating connection with a woman 
with her consent obtained by fraud as rape would be almost 
intolerable in any condition of society, and arc quite os 
shocking and ruinous as when the connection is had by 
force. A virtuous complainant can derive no consolation 
from the &ct, that force had not been superadded to the 
fraud of the villain who had destroyed her. And surely, the 
moral guilt of the accused is magnified 1^ the artifice under 
which he may expect to commit this crime with impunity. 


** 2 Swnn., 896. 
6Baxt.,014. 


80 Ala., 5i. 

26 Mich., 866. 
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Adol»he and H^lie in their work <»i the Hieii:^ oif Code 
P^nal likewise observe that it appears to thOtb dtlSIralt 
to admit that a crime so grave ought to remain outage 
the provisions of the law, its results being the same as^ if 
physical violence had been employed." They ask if ttie dis- 
honour of the victim, the desolation of a family, and the means 
used by the actor to accomplish them are less odious, if the 
surprise is less in&mous than force, the fraud than violence. 


There is, however, a radical difference between a case of 
force and that of fraud. The public alarm created by the two 
is essentially different. The latter is not possible without 
some mistake of the woman herself, while in case of force, she 
has not to blame herself for anything. The distinction lie- 
tween force and fraud is maintained throughout the criminal 
law. Thus the taking of a property from a person by force is 
robbery, which is everywhere deemed to be a serious offence ; 
while obtaining it by fraud is only cheating, which is com- 
paratively a minor one. 

Some Italian jurists have treated fraud as la violema com- 
im, wliich (Jiulio Crivellari in his Gonczttx Fondamentnli 
Diritto Penale ** says, occurs when mediante dolosi arltfizi 
0 calUde macchinazioni, si circonviene una persona in quisa da 
sorprendere la sua volonta a tuU'oUro tendente che a consentirs 
airatto di cui e stata passiva. ^ He admits however, that in 
regard to it, it is held tliat d circondare con tenebrosi artifizi 
la mente altruit indinata alia credenza ed alia fiducial onde 
ottenere il sacrificio del suo piidore, coastati un'imputabUitd 
minore di quella che produce la forsa aperta.^^^ 



Therefore, hardly any legislature has placed intercourse 
obtained by fraud on the same level with that by force. It 
is seldom that it has been made penal in all its generality and 
broadness. It is only the so-called personation cases, which 
have been declared rape by most legislatures. The Indian and 
the English criminal law punish intercourse obtained by fraud, 
only when fraud consists in the personation of the husband. 


(J) By means of frainlalent artifioes or artlal machinations, a person is oironmTeated 
in a manner so as to take by surprise his will which was diredetl to something quite 
different f&om the act to which he is subjected. 

(il) The oiroumvcnting with dark artifioes tlie i^ind of another, inclined to ciedulitj 
and easy of belief, with the object of obtaining the saorlfioe of her modesty, constitutes 
an imputability less than that produced by open force. 


IV. 318. 


I 


Art. 1140. 
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The California Penal Code provides for the punishment of 
sexual intercourse with a woman as ra|ie, when she is uncon* 
scious of the nature of the act, or incapable of g'iving consent, 
or when she is prevented from resisting the intercourse by 
threats of immediate and great bodily harm,” but does not 
provide for any case of fraud except that involved in personat- 
ing her husband.”" 


Consent obtained by 
fraud chiefly negatives 
rape, under special legis- 
latioiu 


139. Sometimes, it has indeed been observed, that con- 
sent procured by fraud is not consent, 
but the observation in most cases was a 
mere obiter dictunit and the decision 
did not turn on Heal authorities 

are not wanting, however, in favour of 
that view. Thus, Dr. Wharton observes,* that ** acquiescence 
extorted by fear or fraud is no defence;” and that consent 
obtained by fraud, as a general rule, is to be treated as a 
nullity.”^”^* Mr. Clark also observes that *‘if, in any case, the 
consent of the person injured is obtained hy fraud, his consent 
furnishes no excuse.”” He also does not cite any other cases 
or authorities in support of bis view. 


On grounds of public policy, it has been enacted in some 
States that sexual intercourse by consent obtained by fraud is 
rape. In Texas, for instance, carnal intercourse witii a female 
without her consent is expressly enacted to be rape, when it is 
obtained by fraud or by force or threats : and it is held that 
carnal intercourse with a woman, obtained by means of fraud, 
is rape only when such intercourse is had with a married 
woman, and tiiat *‘the fraud must consist in the use of some 
stratiigem by which the woman is induced to believe that the 
offender is her husband.”” The provision is usually not 
general, but applicable only to certain forms of fraud. 
Thus Livingston^s Draft of Louisiana Penal Code laid down" 
that consent to sexual connection could not be presumed to 
have been given, from an acquiescence in the connection, 
when produced by force, menace or fraud; and Livingston 


(E) Is support of this statemen t,he says : ** Consent to a sexual offencei if fraudulertiy 
obtained, does not bar a prosecution for such oflcnoe ; nor does consent to entering a 
house, if frautlnlently obtained, bar a prosecution for burglary ; nor does consent, when 
there is any deception as to the thing to be taken, bar a proseontion for larceny.’’’ In 
regard to all thdie three cases it has been, as will further bs diown, that the preponder* 
anoe of authority is against tite view tak«i hy Dr. Wharton. 


8. 2r»l. s 146 p. 168. 

’ Don Horan v. People. ^ Clark Or. L., 0. 

25 Mich., 856. • King e. State, 3 S. W. Rep. 842. 

» 1 Whart. Cr. L., 163. « Art. 464. 
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does not treat every sort of fraud as sufficient to negative 
consent. He treats only two cases of it as equivalent to force 
fur the purpose, and expressly lays down,’' that *‘a carnal 
knowieilge obtained by fraud, does not amount to the crime of 
rape, unle.ss the fraud consist — 

1. In causing the woman, against whom the offence is 

committed, to believe during its commission, that the 
offender is her lmsi>uud. 

2. In forcibly, or without her knowledge, administering 

to the woman who is injured, any substance that 
pr duces an unnatural sexual desire, or such stupor 
us to prevent or weaken resistance, and committing 
the crime while she is under the operation of that 
whicii is so administered. 


Livingston’s Code of Louisiana defines rape as the carnal 
knowledge of a female under the age of eleven years,* or 
of any other female obtained against her consent, by force, 
menace or fraud.* Referring to this definition, LivingsU?.i in his 
Introductory Repot t says'* that “when the object is attained 
by fraud, the consent, though apparently given, is as much 
wanting in reality, as when violence is applied.” 

140. The leading decision in support of consent not being . 
_ , . , , affected by fraud is ibat of Reg. v. 

rather in the suppression of a fact, than 
in its affirmance. The Court of Queen's Bench Division held 
that infecting one’s wife with gonorrhoea by sexual intercourse 
with her was not an assault, as the intercourse was with the 
wife’s consent. It was contended against that view, that 
the husband had not disclosed his diseased condition to her, 
and that it was a duty of his to do that, and the non •disclosure 
being a fraud, consent induced by it must be held to be 
vitiated by the fraud. The contention was, however, over- 
ruled. 


The contrary had been held in Reg v. Bennett,'* in 
which a person was indicted for indecent assault while 
diseased, upon his niece, she being ignorant of his disease. 
Willes, J., in his summing up, said : ** Although the girl may 
have consented to sleep, and therefore to have connection. 


1 Art. 463. 

* Art, 407. 

* Art. 460. 


« T. 180. 

» 88 Q. B.p.,SS. 
»« 4 F. & F., IIOS. 
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will] her ancles yet if she did not consent to the aggravated 
circa nistaa^es, i. e.t to connection with a diseased mans and 
a fraud was committed on her, the prisoner’s act would be an 
assault by reason of such fraud. An assault is within the 
rule that fraud vitiates consent, and therefore if the prisoner, 
knowing that he had a foul disease, induced his niece to 
sleep with him, intending to possess her, and infected her, she 
being ignorant of ins condition, any consent which she may 
have given would be vitiated, and the prisoner would be 
guilty of an indecent assault.” 

This was followed in I^ec/ v. Sinclair,^’* in which Slice, J., 
said : ‘4f he knew tiiat he had such a disease, and that the 
probable consequence would be its communication to the girl, 
and she in ignorance of it consented to the connection, and 
you are satisfied that she would not have consented if she 
had known the fact, then iicr consent is vitiated bv the deceit 
practised upon her, and the prisoner would be guilty oi an 
assault, and if he thus commiiiucatod the disease, of inflicting 
upon her actual bodily hurni.” 

These two cases w'ere, hewever, dissenfeil from. Thus in 
IJegarty v. Shine , in which Fitzs>erald, J., spt'akin^ of the 
case of Beg. v. Bennett, said : “ Willes, .1., there assumed that 
the prosecutrix, being capable of consenting, had consented to 
sexual intercourse with the prisoner, but would not have 
dune so if she had known he was diseased ; and then applying 
to the case the rule that fraud vitiates consent, held that the 
prisoner was guilty of an assault in the act of sexual inter- 
course. The ruling of the judge was uncalled for by the facts. 

There was no consent to the prisoner’s act Assuming, 

however, that there was evidence of consent, and taking the 
proposition as stated, which the judge intended to decide, it 
seems to me that it was a mistake to apply the principle to 
such a case, and the consequence of doing so would be most 

serious If the maxim should be so applied where are 

we to stop? We must necessarily apply the rule suppressfo 
veri in favour of the common prostitute who chooses to allege 
that some one of the people who have used her for pay has 
communicated disease to her. I may point out that B. v. 
Bennett rests not on the vitiation of consent, but on the 
aggravated results. Thus the judge says that it was the 


13 Cox C. C., 28. 


14 Cox C. C., 128. 
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fraud practised on the girl ia concealing the fact of the 
prisoner’s diseased state, which vitiated her consent to sexuai 
intercourse, but would the indictment lie for an assault if it 
had not been fur the subsequent result? R. v. Bennett is, in 
truth, a case in which a familiar maxim was strained and 
misapplied to reach a person who had undoubtedly been 

guilty of a great moral offence If v. Bennett is 

law, the statute 12 & 13, Viet. c. 76, s. 1, re-enacted by 24 and 
25 Viet. c. 100, s. 49, was not necessary. By that enact- 
ment it is provided that whoever shall by false pretences, 
false representation, or other fraudulent means, procure any 
woman or girl under the age of twenty-one years, to have 
illicit intercourse with any man shall be guilty of a misde- 
meanour. R. V. Bennett derives no weight from R. v. Sinclair^ 
save the acquiescence of the judge in the maxim that consent 
will be vitiated by deceit. It was admitted in that case that 
tiiere was no evidence of such an act of resistance as would 
justify a conviction for rape, but the girl did resist, and there 
was nothin«r from which consent could be inferred. The 
prisoner was convicted of an assault doing actual bodily harm, 
and I am nut quite able to see how that verdict could be 
sustained in the particular case when the case failed as a rape.” 


And both those decisions may be taken as actually overruled 
by that in Re(j v. Clnrencc, to which reference has already been 
made, andiii which the question \vas to some extent complicated 
by the circumstance that the intercourse Avas by the woman’s 
own husband, in whicdi case the intercourse is not necessarily 
with her consent, but often only in discharge of the duties 


of her maritd condition. Wills, J., in this case said : “That 


consent oldained by fnind is no consent at all is not true as a 
general proposition either in fact or in law'. If a man meets 
a woman in the street and knowingly gives her bad money 
in order to procure her consent to intercourse Avith him, he 
obtains lier consent by fraud, but it would be childish to say 

that she did not consent If suppression of the truth 

be a material element in the inquir}', actual misrepresen- 
tation on the subject of health would put an unmarried man 
or woman in the same position as the married man or 
woman who conceals that fact against which tiie married 


state ought to be a suHlcient guarantee. I intentionally 
refer to women as well as men, for it is a great mistake 
to look at questions of this kind as if sexual faults and 
transgressions were all on the side of one sex. The unmarried 
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woiuaa who solicits and tempts a perhaps reluctant man to 
intercourse which he would avoid like death itself if he 
knew the truth as to her health, must surely, under some 
circumstances at least, come under the same criminal 
liability as the man. ...... If coition, under the 

circumstances in question, be an assault, and if the reason 
why it is an assault depends in any degree upon the fact 
that consent would have been withheld if the truth had 
been known, it cannot the less be an assault, because no 
mischief ensues to the woman, nor indeed, where it is merely 
uncertain whether the man be infected or not. For had 
he disclosed to the woman that there might be the peril in 
question, she would, in most cases other than that of mere 
prostitution, have refused her consent, and it is, I should 
hope, eciually true that a married woman, no less than an 
unmaiTie'd woman, would be justified in such a refusal. . . . 
The question raised is of very wide application. It does 
not end with the particular cuntaoion under consideration, 
but einbnices contagion communicated by persons having 
suialUpoE or scarlet fever, or other like diseases quite free 
from the sexual element, and whilst so afflicted coming into 
a personal contact with others which would certainly have 
been against the will of those touched had they known the 

truth At marriage the wile consents to the husband 

exercising rhe marital right. The consent then given is not 
confined to a husband when sound in body, fur 1 suppose no 
one would assert that a husband was guilty of an offence 
because he exercised such right when afflicted with some 
complaint of which he was then ignorant. Until the con< 
sent given at marriage be revoked, how can it be said that 
the husband in exercising his marital right has assaulted his 
wife ? In the present case, at the time the incriminated act 
was committed, the consent given at marriage stood nnre* 
Yoked. Then how is it an assault? The utmost the Crown 
can .say is that the w'ife would have withdrawn her consent 
if she had known what her husband knew, or, in other words, 
that the husband is guilty' of a crime, viz.t an assault, because 
he did not inform the wife of what he then knew. In iny 
judgment in this case, the consent given at marriage still 
existing and uurevoked, the prisoner has not assaulted bis 
wife.” 


Similarly, Stephen, J,, ob.serving that the maxim that fraud 
vitiates consent was nut true in regard to criminal inallers if 
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taken to apply in the fullest sense of the word, and with* 
out qualification, said: ** If we apply it iu that 6en.se to the 
pre.sent case, it is difficult to say that the prisoner was not 
guilty of rape, for the definition of rape is having connection 
with H woman without her consent; and if fraud vitiates consent, 
every case in which, a man infects a woman or commits bigamy, 
the second wife being ignorant of the first marriage, is 
also a case of rape. Many seductions would be rapes, and so 
might acts of prostitutioo procured by fraud, as fur instance 
by promises not intended to be fulfilled. These illustratioirs 
appear to show cleaily that the maxim that fraud vitiates con* 
sent is too general to be applied to these matters as if it were 
absolutely true.” In another place, the learned Judge said: 
“ To seize a man’s hand without his consent is an assault ; but no 
one would consent to such a grasp if he knew that he risked 
small-pox by it, and if consent in alt cases is rendered void 
by fraud, including suppression of the truth, such a gesture 
would be an assault occasioning actual bodily harm as much 
as the conduct of the prisoner in this case.”^ 

The same principles will apply to cases of ordinary assaults 
also. Thus, a medical man making a woman strip and pulling 
off her clothes iiiuler tiie pretence that he could not otherwise 
judge of her illness has been held to be guilty of an assault.^ 
Tiie Court of Cassation held in 1884 and 1885 that fraudulent 
manwuvers employed by a pliysiciaii in regard to patients who 
should consult him, with a view to lead them, by surprise and 
without their consent, to submit to attouchements et des caresses 
obschies, are such as would constitute C atteatat a la pudeur 
acce violence.^'’ 

141. There arc certain other matters also in wliich fraud, 

no doubt, is generally held to vitiate 

count of the element of error w’hich is 
comprised in fraud, and not on account of deception or of that 
wilfuliiess which chiefiy distinguishes it from error. As a 
I'esult of this, the matters in wdiicli fraud has that effect are 
those in which a mere mistake also would have that effect. 
Among these, the chief about which there appears to be a 
general unanimit\’, is the nature of the act. Thus Stephen, 

I Rc".'-. Bosiiiski, 1 Mood. O.C., 
iV Adolph, and El<SUc, 305. (n) 
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J., in Beg, v. Olareneey'^ speaking of the application in 
criminal cases of the maxim that fraud vitiates consent, observ- 
ed : ‘*1 do not at all deny that in some cases it applies, though 
it is often used with reference to cases which do not fall within 
it ... . The only cases in which fraud indisputably 
vitiates consent in these matters are cases of fraud as to the 
nature of the act done. As to fraud as to the identity of 
the person by whom it is done, the law is not quite clear. 
The judgments in the case of v. justify the obser- 
vation that the only sorts of fraud which so far destroy the 
effect of a woman’s consent as to convert a connection con- 
sented to in fact into a rape are frauds as to the nature of the 
act itself, or as to the identity of the person who does the act. 
There is abundant authority to show that such frauds as 
these vitiate consent both in the case of rape and in the case 
of indecent assault. I should myself prefer to say that con- 
sent in such cases does not exist at all, because the act con- 
sented to is not the act done. I do not think that the maxim 
that fraud vitiates consent can be carried further than this 
in criminal matters.” 

In the same case,” Field, J., after referring to what are 
called personation and surgical operation cases, observed, 
that in them, “ the fraud by which the consent was obtained 
was a fraud as to persqn and circumstances, and did not 
as in this case relate to the very act of connection, its 
physical nature and conditions, and it seems to me to follow 
that a consent induced by a fraud relating to the physical 
nature and conditions of the act itself falls still more clearly 
within this principle.” 

142. Even in cases of abduction, fraud is not treated as 

identical with force, though, so far as the 
Consent obtoined ^ commission of the offence is concerned, 

iluction. operation ot the two is considered 

equivalent. Almost every legislature 
dealing with the subject, has enacted that fraud will constitute 
the offence of abduction quite as much as force w'ill. The 
Indian Penal Co<le*® thus enacts, that “ whoever by force 
compels, or by any deceitful means induces, any person to go 
from any place, is said to abduct that person.” In England, 
24 & 2.5 Viet. c. 1 00, s. 56, provides for the punishment of 

3;: Q. B. D., 48. I > • p. 

»« s. 803. 
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any person “ who shall unlawfully, either by force or fraud, 
lead or take away, or decoy, or entice away or detain any 
child under the age of fourteen years.” S. 53 of the same Act 
provides for the punishment of any person who “ shall frau- 
dulently allure, take away or detain such woman (having 
interest in any estate or property), being under the age m 
twenty-one years.” Stephen, in his Digest of the English 
Criminal Law’, lays down broadly that “ if the consent of the 
person from whose possession the girl is taken is obtained 
by fraud, the taking is deemed to be against the will of such 


person 


M u 


The Code Penal ignores all distinction between le raft de 
violence and le raft de seduction of the ancient French Law, and 
Art. 354 of the Code provides the punishment of reclusion for 
every one, who should have, far fraud ou violence, erdeve ou fait 
eiilevcr des mineurs, ou les aura entrairds, detournes ou deplaces, 
ou les aura fait entratner, detourner ou deplaeer des lieux ou 
Us kaient mis far ceux a V autorite ou a la direction desqusls Us 
kaitnt soumis ou confih. Even in cases under that section, 
fraud is held not to negative consent w’hich actual force w'ould 
in such a case do, but to negative free consent, which alone 
is really easential to avoid the offence of rapt. Thus, in a 
case where on an indictment of that offence, the defence w’as 
bused on the consent of the parents of the girl abducted, and 
it had Ixion obtained by a false assurance given to them as to 
the place w’here she w’ould be taken, the court only said, that 
one could not call free assent that which liad been obtained 
only by fourberie (trick).*® 

The Italian Penal Code also provides the one and the same 
punishment for any one who con violenca, minaccia o inganno, 
sottrac 0 ritiene, per fine di libidim o di matrimonio.*^ And 
the reason for giving the same operation to violence and fraud 
in cases of abduction is well explained by Giulio Crivellari in 
his Concetti Fondamentali di Diritto e nale. He says “ that they 
are placed alternatively daila dottrina e dalle legislazioni, ferehh 
la /rode come la violema esdudendo il libero consenso del soggetto 
passive fanno sorgere (ciascuna di loro') la contraddizione del 
fatto eol diritto della liberta individuale. La ragione delVegua- 
glianza giuridica dei due mezzi consists nella presunzione dd 
dissenso della vittima, presunzione eke risidta tanto daila frode 


Art. 279. 

IV. Ailolph. & 496, 


» ArU. 840, 841. 
•* Art. 1199, 
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quanio dalla violenza, Ed e eib eosi o^ro, ohe se taiuno avess« 
fatto venire nella propria cam una donna niediante inqannevoli 
raqgiri e poscia, trovatasi cold, avesse aderito di buona voglia ai 
ds^deri del suo rapitore^ non vi sarebbero gli estremi di tin reato^ 
perche aUa videma carnals ed ai ratio violento mancherebbe 
Testrcmo della vis ; e, malgrado la presenta di un ingantWt non 
potrebbe sostenersi U ratio fraudolsntOt perche la spontanea 
adesions successiva eliderebbe la presunzione del diss3nso,^‘> He 
further adds that violence and fraud are not the real essence 
of the offence* which consists in the soggiogamento di una 
contraria vohnta, del qvale, d'ordinario^ si ha una manifcs- 
tazione nelVinganno o nella forza adopcrati per otleiifrlo/'"^ 
And the same rule applied in regard to fraud and violence, 
when the udence was not technically an abduction, but what 
in Italian Law is designated as plagio, and which is defined 
as la violenta o fraudolenta abduzione di un uomo per causa 


The German Penal Code also provides for the punishment 
equally of a person who removes a person from a place or with- 
draws a minor from the guardianship of any one, or carries 
away a female against her will, with certain objects wiiether 
the removal, the withdrawal, and the currying away is by 
List, Drohung or Geicalt.*^ 

The same appears to have been held even apart from 
special lesiislation, under the Common law. Thus in Beg v. 
Hopkins” where a person was indicted for the abduction of an 
unmarried girl under sixteen years of age, “against the will” of 
her father, the indictment was sustained, as it appeared that the 
consent of the parents was induced by fraud; Gurney, J., refer- 
ring to some cases, to “show that the law has long considered 
fraud and violence to be the same.’’ In the United States, it 

(7) By doctrine and lejlfislatioit, became fraud, as w'oll aa violence excluding the 
free consent of the pa.'^sive sabjeet, give rise (either of them) to a con t rati iotiou ox the 
met with the right of individual liberty. The reason of this juridical equality of the two 
mcaiiH, oonsists iu the presumption of the dissent of the viotim, a presumption which 
results as much from fraud as from violence. This is so true that* if anybody has caused 
a woman to come to his own house by meaxis of deceitful devices, and subsequently 
finding herself there, she has agreed of her own good will to the desires of her abductor, 
there would not occur the elements of the crime, for there would be wanting for carnal 
violence and violent abduction the essentials of vis (force), and in spite of the presenoe 
of fraud, fraudulent abduction oould not be sustained, beoause the free consent which 
followed would avoid the prmumption of dissent. 

0») Subjection of a ooutrary willi which ordinarily has a manifestation in the fraud 
or foroc ailopled to obtain it. 

(a) Tlie violent or fraudulent abduction of a man for the sake of gain. 

Crlv. Oim. Pond. Dir. Pen., 397 H S. 234. 
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tippoars to be generally assumed that if the <Sonsent of a girl 
to ner going with any person, or of her guardian from whose 
{lOssessioD she is taken away by that person is obtained by fraud, 
the taking is to bs deemed agmst her will or the mil of the 
guardian. Thus in Heysr v. People,^ the indictment was 
under a section (jf the Uevised Statutes, which made it punish* 
able for a person ‘‘ to take any woman unlawfully against 
her will, with intent to compel her by force, menace or 
duress to marry him, or to marry any other person, or to be 
defiled, &c. and it was sustained, as it was by the false repre- 
sentation that the defendant had procured for the prosecutrix 
a situation as a serv'ant in a respectable family, that he had 
induced her to go with him to a house of prostitution, with 
intent to compel her to lie defiled ; the inducing her to ac- 
company him, under the circumstances, being held to be a 
taking “against her will,” within the Statute. The decision 
in People v. DeLeon^ also proceeded on the same principle, 
Andrews, J., in delivering the opinion of the court, saying : 
“ The consent of the prosecutrix having been procured by 
fraud was as if no consent had been given ; and, the fraud 
being a part of the original scheme, the intent of the defen- 
dant was to cause the prosecutrix to be sent out of the State 
against her will.” In StaJte v. George^ abduction was said 
to be the taking and carrying of a ward or wife, &c., by fraud, 
{lersuasion, or open violence. 


143. The rule that fraud is equivalent to force does not 

apply, however, to cases of theft. In 
t India, the obtaining of a property by 

conseut in theft. fraud is dealt with not as theft but as 

cheating, and there is no distinction 
whether it is the ownership of the property that is thus ob- 
tained, or only its possession. The offence of cheating is 
defined®* as “fraudulently or dishonestly inducing a person 
whom he has deceived to deliver any property to any person, 
or to consent that any person shall retain any property,” and 
it is not necessary that the “ delivery ” or the “ retention ” 
should have reference to permanent ownership. 


In the English law also, there is no theft if aperson is induced 
by fraud to part with his ownership of a thing. Thus in The 
Qxieen v. Prime, ^ Blackburn, J., observed : “ As the law now 


»» 98 N. Oar., 607. 
»> I. I*, c., S. 41S. 


*• 1 C. C. Rau, 156. 
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stands, if the owner intended the property to pass, though he 
would not so have intended had he known the real facts, that is 
sufficient to prevent the offence of obtaining another’s pro- 
perty from amounting to larceny.” So also, in Reg. V. 
Middleton^ Bramwell, B., said : “ But where the dominus has 
voluntarily parted with the possession, intending to part with 
the property in the chattel, it has never yet been held that 
larceny was committed, whatever fi*aud may have been used 
to induce him to do so, nor whatever may be the mistake he 
committed, because in such case the dominuH is not invitus.'* 
Stephen, in his Digest of Criminal Law,** lays down that 
“ it is not theft to persuade any person by fraud to transfer the 
prt>perty of any chattel to any jierson, though such an act 
maj’’ be an offence ” of obtaining goods by false pretences or 
cheating. 

This rule of English law does not warrant, however, a general 
conclusion as to the effect of fraud on consent, as it is consi- 
dered theft if the inducement is not to part with the ownershi[) 
of the thing, but with only its possession. Thus Stcjdien says, 
that “ theft may l)e committed bv frandnlentlv obtainiiitr from 
the owner a tran fer of the possession of a thing, the owner 
intending to reserve to himself his jwoperty therein, and the 
offender intending, at the time when the possession is obtained, 
to convert the thing without the owner’s consent to such 
conversion. The English cases on the j>oint are collected as 
illustrations to the above jirovision in the Digest, as well as in 
the second volume of Russell’s work on Crimes,*® 

The same rule is recognized in Scotland, Avhere Alison in his 
work on Criminal La av*® laid doAA'ii, thatit was theft, although the 
article stolen Avas obtained “ on some flilse pretence, or by a trick, 
from the true owner, provided there A\-as no consent obtiiincd by 
false representations to the actual transfer of the projicrty^ (*)f 
the article in question.” When possession is obtained by smrh 
false representations made to induce the owner to sell or iwrt 
AAith the projierty, the crime is SAvindling ; but Avf.ere possession 
is obtained on some inferior title, intended only to give the 
right of interim custody, the offence is lielu there to Ije 
theft ; the distinction between tlie two classes of cases Ixjinjr 
that in the former, the proprietor has agreed to transfer the 
property, tlierefore he has only been imposed upon in the 


2 0. r. Bos., 56. 
Art. 331. 


*• T. V., 141, 190. 
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transfer ; in the latter “ he has never agreed to part with his 

K erty, and therefore the subsequent appropriation is theft.” 

j Macdonald, in his work on the Criminal Law of Scot- 
land,®^ says : ‘‘ Wlien it is said that if the taker believed he had 
the owner’s concurrence, he is not guilty of theft ; this does not 
cover the case of the concurrence being obtained by fraud. 
Where a jierson called at houses- at which goods had been left, 
and got delivery of them by representing himself to be the 
messenger of the tradesman, and stating that his master had sent 
him for them, this was held to be theft. The same was decided 
where the otfender pretended he had been sent to get goods on 
sight, and where persons stated at a Inggage-room that they 
had been sent to get luggage, or pretended to be the owners.” 

The same distinction is generally recognised in the United 
States. Thus in liasxett v. Spojford;’* Allen, J., with the con- 
currence of all the members of the court (save Grover, J., not 
voting), said : “Although the consent was obtained by gross 
1‘taud, there is no larceny. But the consent must be to part with 
the proj)erty, and not tlie naked possession for a special pur- 
pose;” and again, “ if the owner intends to j)art with the property 
and delivers the possession, there can be no larceny, although 
fraudulent means have been used to induce him to part with the 
goods.” So also one who obtains money from another on the 
j)retence that he will bet it for him on a race, which he pretends 
to do, and coin crts the money to his own use, is guilty of lar- 
ceny.®® Sometimes, however, it is also held that there is no 
larceny even in case of t he transfer of possessi on. Thus, the 
Supreme Court of New York held in People v. Smith, ^ that 
although the owner should be induced to part with his property 
by fraudulent means, yet if he aetoully intended to part with it, 
and delivered up possession absolutely, it would not be larceny. 

It thus appears tliat the distinction between the offences of 
larceny and false pretences generally depends not so much on 
I lie means by which the consent has been induced, but on the 
circumstance, whether it is the ownership of the property or its 
possession that has been given. 1'liis is due chiefly to the 
historical development of the offence of larceny, which was 
gradually extended to the cases of taking by fraud simply to 
avoid their escaping from punislnnent altogether, as the Com- 
mon law did Dotrecognize the oflfeuceof cheating; and no general 
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inference may, therefore, be derived from anch eases, as to the 
nature of consent. 

In Europe, the separate offence of cl>eiitriig is recognizee) 
in almost every country. In France Vesa'oe does not take 
the thing like a thief tmlgre la volor^e du ‘proprietaire (Jnvita 
domino}^ but olitains it par la rune, la remiss vclontaire ^ 
and Betrup in German Penal Law, and ttuffa in the law* of 
Italy,' as well as eseroqu:rie in France having deception 
of another and unlawful gain of oneself as their essential 
constituents, are substantially tlie same as the offence of 
cheating in India. Francesco Carrara, in bis work entitled 
Programma Del Gorso di Diritto Griminale expressly says 
that the consent of the proprietor will eliminate and make 
disappear the title of theft, even when it is given on account 
of fraud (jprestato al seguito di tin inganno), 

144. The English law in the case of a burglary also treats 

How far eonseut to consent obtained by fraud to the entrance 
entrance obtained bj ito consent, and the entrance obtained 
fraud is consent in house- by such consent as suthcieiit for tbe 
fareaking^, })urpuses of that offeiice. As observed 

ill Koscoe^s Digest of tlie Law of Criminal Evidence ; ** 

where, by means of fraud, an entrance is effected into 
a dwelling-house in the night-time, with a felonious intent, 
it is burglary.’' Tims, where a person informed the police 
that robbers were in the house, and the constable got 
tbe occupier to open tbe door, and thereon the person 
bound the constable and the occupier and carried off property 
from the house, lie was held to be guilty of burglary And the 
same was held where a woman induced a boy by the promise 
of a pot of ale to let her into a house of which he was in charge 
and liad tbe key, and then sent him to get the ale, aud in his 
absence robbed the bouse and went away.^ 

On the same principle, the getting possession of a dwelling- 
house by a judgment against the casual ejector, olitained by 
false affidavits, without anj' colour of title, and then rifling the 
house, was ruled to be within the statute against breaking the 
house.”** 8o also obtaining admittance into a house under 
pretence of having a search-warrant, oran order for the distress 
or attachment of property, is breaking into a house. ** Taking 

H. r. Hawkios^ East P. C., 485. 
Farre’s case, Kel., 43. 


Art. 2034. 
V. 345. 
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ludgiiiga in a house with a view to rob it is also deemed break- 
ing into it/’ And the same was held where persons knocked 
at the door, and got in on pretext of business with the owner.^ 
It is, in fact, quite an establislied principle that if one, with 
intent to commit a felony, applies for and obtains admission to a 
dwelling under a fraudulent pretence of having business with 
the master of the house, this is a constructive breach. It is 
not necessary in such a case even that there should be any 
express pretext, as in the absence of anything else, such pretext 
will be presumed from the knocking. 

Thus in Johnston v. Commonwealth*^ Rand J ranar M’s 
bell, with the intent of entering under the guise of friendship 
or the pretence of business and then robbing the bank, it 
was held to be a burglarious entry; a breaking within the 
meaning of the law. Paxson, J., in delivering the opinion 
of the court, said: “Nor would it matter that one of the 
burglars had established such social relations with M that 
he would have been admitted without question. It makes 
the fraud the greater. The dead-latch was down and the 
door WHS locked. The bolts were withdrawn upon the implied, 
if not express, assurance that they came there as friends for 
social intercourse or to transact business. This assurance in . 
either case was a trick and deception. The law is nut so 
iiiqiotent as to permit a burglar to enter a house under such 
circuiuslauces and yet evade the responsibility of his act.” 

The same was held in Ducher v. The Stated in which B was 
living in a bouse with her son, John, and they were awakened 
one night by some one knocking at the door, whom John 
called to come in. The person outside pulled the latch-string 
without being able to open the door, when they said that 
he could not come in. John theu got up and opened the 
door, when two men walked into the house. After they hud 
entered, one of them nearly closed the door and stood by 
it ; the other stated that they had a warrant for .lohn Ondery 

from the prosecuting attorney of P county. John asked for 

time to put on his clothes, and after he had done so, one of 
the men told him that they wanted his money, and asked for 
his mother’s money. John said it was in a chest. They told 
her to get the key, which she did. They tried to open the 
chest, where John told them the money was, and being unable 

CwMy, Kel., 62. 

** he Mott's OMe, JCol.i 43. 
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to do 80 , with threHts of Violence induced her to do it, and 
then took from the chest the money described in the indict- 
ment. It was held, that this whs a constructive breaking under the 
Ohio statute, which provides against a forcible breaking and 
entering. It will be observed, in the case above cited, tliHt 
the door was opened in obedience to a knock. Not a word 
was said by way of inducement to open it ; yet it was a mani> 
fest trick and fraud. When a person rings the door-bell of a 
house, tlie owner has a right to presume that liis visitor calls 
for the purpose of friendship or business. If, in obedience 
to the summons, he withdraws his bolts and bars, and 
the visitor enters to commit a felony, such entry is a deception 
and fraud upon the owner, and constitutes a constructive 
breaking. Livingston’s Louisiana Criminul Code distinctly 
provided that an entry into a house obtained by fraud was 
to be deemed as having been made without such cuiisent us 
would negative the offence of housebreaking. ^ 

This view has, however, not been adopted in India, where 
a theft by getting an entrance into a house by fraud may be 
theft in a building, but not housebreaking. Thus S. 445 of 
the Indian Penal Code provides that a person will be guilty of 
housebreaking if he effects his entrance into, or departure 
from, the iiouse by using criminal force, or committing an 
assault, or by threatening any person with assault. 'I'here is 
no mention here of an entrance or departure effected by fraud. 
If fraud could be treated as force, or consent obtained by fraud 
were, as such, no consent, the rule of English law would not 
have been departed from here. Evidently, absence of consent 
has not been made an essential of the offence, so that there 
may be no room for an argument on the ground that consent 
obtained by fraud is no consent. 

In Euro})enn countries burglary does not appear to 
be recognized as an independent offence, but the Code 
Penal provides an increased punishment for theft when 
it is committed with the aid of d'e^raction or de»calade or 
fausses defs or of violence, and fraud dues not form a part of 
any of them. An entrance gained by fraud is not deemed effrac- 
tion, even though the latter includes all forcemeat, rupture, de- 
gradation, demolition, and erdhoement of murs, toits, ptanchers, 
portes, fenetres, serrures, cadeaas, ou autres ustensiles ou in- 


» Art*, m, 606. 
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struments servant h fermer ou a empiGher U ptisse^*; : ^ sXsn 
tli« German Penal Code provides higlier panishmen& fW.t^^ft 
when it is committed from a bnilding by means of J^nbtuek 
or Einstsigerit and neiilier will be satisfied by the use merely of 
fraud. In Italy it is the same,^ theft being declared punisbable 
with reclusion up to six years» if the offender to commit the 
deed or to carry away the profierty stolen distrugqa, demoUscat 
rompa o scassi ripari de solida materia posti a tutela della 
persona o della proprieta, o apra serrature, valendosi di chiavi 
false 0 di altri strumenti, o ancke della chiave vera perduta dal 
padrone, o a lui trafugata, o indebiiamente avuta o ritenuta ; * 
and fraud will evidently uot meet any of the above require- 
ments. 

Fraud differs from violence in never being like it, an aggra- 
vation «if theft. In the Spanish Penal Code, however, for 
purposes of theft from sacred places or inhabited buildings, the 
entrance by means of a certain sort of fraud, i. e., a la faveur 
de noms supposes ou en simulant V autorite, is placed on the 
same footing with the entrance by escalade, or rupture de mur 
ou toit, ou effraction de portes ou ferretres, or by use of false 
keys. * This appears to hear out clearly that fraud as such is 
not deemed equivalent to force or violence in that law ; and it 
is significant that ns regards theft trom uninhabited places, 
entrance by no sort of fraud whatever is treated us an aggrava- 
tion ol theft.® 


• Art. 393. 

• Italian F. C., Art. 404. 
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CHAPTER VIII. 

SuBJFiOTIVE QoALIFIOATIONS OF CoNSKNT. 

145. It has been explained above in S. 14, that for actual 

Consent of incompe- consent it is necessary that the person 
tent person is not suffi- consenting should have a knowledge of 
cient consent in criminal the act consented to. However, a knuw- 
***• ledge of the tendencies or consequences 

of the act, and as pointed in SS. 20 and 21 even of its character 
and non-essential constituents is not necessary for the existence 
of the consent. 'I'his is due quite as much to tlie nature of 
consent, as to the practical neces.sities of society. If there 
could be no consent to an act without a knowledge of all its 
incidents, there would never be any consent at all, as evci’y 
person consenting to an act might plead absence of his consent 
to it on the ground that he was not aware of at least some of 
them. At the same time, it cannot fail to be sometimes hard, 
that a person who is not able to understand the nature and 
consequences of an act should be able to give his consent to 
that act, and thus to bind himself to submit to and suffer all 
its consequences, withtmt being able to complain of an injury 
to him, simply because he consented to some act which is tho 
cause, but which could not be known by him to be the caus(>, 
of that injury. 

There is a material difference between a case of mere ab- 
sence of knowledge, and that of an incapacity of it, and tho 
two cases ought to be dealt with differently in practice. In 
the former case a knowledge of the act and of its essential 
constituents, including such consequences as may be deemed 
a part of the act itself, is essential to and sufficient for consent. 
Mere ignorance of the nature of the act and its other coiisc- 
([uences will not affect the existence of consent or even 
vitiate consent in any way, because if a person com- 
petent to know them gives his consent without a 
Knowledge thereof, he has only to blame himself. It 
is otherwise, however, with persons incapable of knowing 
them, and therefore of judging the effect of the act on their 
own interests. It is necessary that such persons, incompetent 
and unable to understand the nature and consequence.^ of their 
acts, and therefore unable to protect their interests, should be 
protected by law ; and there can be no efficient protection if 
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they may throw it oflP at their pleasure by giving consent to 
acts prejudicial to them. If they are to be protected, profcecti»;n 
must be given to them against their own consent, and by an 
absolute deprivation of the consent of all its legal eflBcacy and 
eflPect. This is admitted by all the jurists. Thus Breithaupt in 
his work on Volmti non Jit injuria* saysj that consent being a 
declaration of will, it is necessary that the person giving it nach 
allgemein rechtlichen Grundsatzen fuhig ist, seinen Willen 
rechtlich wirksam auszudruckenJ”^ 

The practical difficulty in such cases is that the incompeten- 
cy is not always absolute and permanent. The case of minority 
dues nut admit of much variation, but uusoundness of intellect 
may vary from congenital idiocy to a voluntary tipsiness of 
an after-dinner whisky, and to extend the same rule to both 
with all its intermediate stages cannot but lead to confusion and 
harshness in practice. It is only gradually that this truth was 
recognized in England in regard to minors in cases of rape 
against the rigidity of the common law doctrine of the full effect 
of consent. The consent of the 'insane is in England and 
portionsof the United States, sometimes still considered even in 
those cases, a consent sufficient for purposes of criminal law. 

In certain other portions of the United States sufficient 
protection is accorded to the insane, and insanity recognized 
as sufficient to vitiate consent. The rule has sometiroes been 
enunciated in general terms in countries governed by the 
English law. A material tlcvelopment effected in regard to 
consent in the Indiaii Penal Code is the recognition of this 
principle in its broadest form, and the extension of these sub- 
jective disqualifications of consent to all offences alike. 
Thus S. 90 of the Code provides that if the consent is, in any 
case, of a person unable to understand the nature and con- 
sequences of the act consented to, it will not be consent. 
Some writers mention infancy and unsoundness of mind as 
absolute grounds of incapacity, and distinguish them from the 
rclfitive grounds, as an instance of which reference is made to 
the aljsejice of a free powei* of dis]>osition over a property in a 
j)erson who consents to an injury to that property.'*- This is, 


(f?) Acoording to general legal principles is competent to eicpresB 
efficacy. 


UIB WUA WILU 
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however, not a ground of incapacity of consent, but merely the 
absence of a condition necessary for the elfeclivcncss of consent ; 
because, as explained above in S. 107, ccinsent to an act affect- 
ing property can reedve effect only when it is given by a 
person who will be prejudicial ly affected by the act, and it is 
only a |ierson having free p)wer of disposition over the jiro- 
perty M'ho can be so affected. 


146. Under the English common law, it was a general 

rule that the age of the person giving 
Statntory protertion of consent was immaterial in regard to 

h/^ngllsh law! ° the legal effect of consent, and a consent 

even by a child was held sufficient to 
negative offences of which absence of consent was an essential 

O 

constituent. 


In regard to rape, however, it ivas recognized by an early 
statute (Westm. 1, c. 33), that ravishing a maiden within age 
was rape even when done with her consent, and a maiden up 
to twelve years of ago was judicially held to be within age. 
Under the statute 18 Eliz. c. 7, a girl under ten years was 
conclusively presumed to be incapable of consent, and it was 
rape to have carnal knowledge of her even with her consent. 
This latter statute did not include females between ten and 
twelve years, and it was held not to repeal that part of the 
statute of Westminster which had created the offence in regard 
to them, and which continued to apply to the case of sexual 
intercourse with them. The effect of the two statutes read 
together was to make it an offence to have carnal knowledge 
of a girl under twelve years of age; a felony if she was under 
ten; and a misdemeanour, according to the generally accepted 
view, if she was over ten but under twelve. The Statute!) 
George 17., 0 . 31, s. 17, made it a felony to have carnal 
knowledge of female children under twelve years of age, even 
with their consent. The Statute of 1861 (24 & 25 Viet., c. 
100) provided separately for the punishment of persons who 
should unlawfully and carnally know and abuse any girl, 
making the offence a felony if the girl should be under the 
age of ten years, and a misdemeanour if the girl should be 
above the age of ten years and under twelve years. In 
1875 the maximum age for felony was raised to twelve 
years, and that for misdemeanour to thirteen years and 


«, • 38 & 3U Viot. c. in, 116. 8 & i. 
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thoy have since been raised again to 13 and 16 years 
respectively." 

Ail this legislation was based on the presumption, that a 
(eraalo of tender years was incapable o£ consenting to sexual 
intercourse, and whether the charge was the crime denounced 
by the statute of Elizabeth, or the offence defined by the statute 
of Westminster and not covered by the later statutes, or 
that punishable under the Inter statutes, the presumption 
was conclusive that the act was against her wilL Nor was 
tliis presumption of force arbitrary. It was based upon a 
well-understood fact in nature, that a female at that tender 
age could not have a desire for sueli intercourse. Nature, 
indeed, does not definitely fix the period at which she may 
become capable of umlorstauding the character of the act and 
assenting to it ; and positive law has therefore named a 
certain age in most countries as the period when the 
conclusive presumption of the opposing will shall cease. 
A rape, however, is a very serious offence, and for the greater 
and moi’e effective protection of j’oung girls from the wiles 
of the cunning, a .special and less heinous offence was created 
in England, which avoided altogether the difficulty and the 
inadvisability of treating as rape an offence which, though 
deserving of punishment, was not really a rape. 

147. In this legislation for the protection of minors, the 

necessity of force generally recognized 

Siili^atitution of nun- ^ dispensed with in regard 

onty tor force lu rnpe. , .s , ,®. 

to girls within age ; its place being 
supplied by the tender years of tlie minor against whom the 
offeuco was committed. 

Thus in -ffe//. v. Siveenie, “ Lord Deas, after observing that 
it was not necessary to allege force in every case, said : 
“ The case of girls of tender years is an instance to the con- 
trary, resting, however, not so ranch on the fact that they 
have neither appetite nor will in the matter (for in some 
cases, and to some extent they may have both), as on a 
presumption of law introduced and established to prevent the 
evils to society and the demoralization which might other- 
wise follow, and which presumption accordingly is not 
allowed to be reargued.” Lord Ardmillan observed: “The 
element of force as applied to the overpowering of the 


io 48 & 49 Viot. 0. C9, .ss. 4 & 6. 
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will is introduced by long settled legal presumption in 
every case of connection with a child. It is a presumption 
which cannot be reargued; no proof of consent can set 
it aside ; and the act of connection with a child is, in 
consequence of that presumption, uniformly and necessarily 
the crime of rape, not in respect of any lowering or 
modifying of the re(]uisites of the crime, but in respect of 
that legal presumption which gathers from the infancy of 
victim the force necessary to the definition of the crime. 
Except in the case of a child, actual force, or the use of 
means of overpowering the will equivalent to actual force, is, 
in my opinion, necessary to the crime of rape. In no case, 
that 1 am aware of, has there ever been a charge of rape 
sustained without the element of such actual force or its 
equivalent, except in the case of a child. In the case of a 
child the element of force is introduced by legal presumption, 
but in that case also the act amounts to rape, because in the 
eye of the law it is a forcible act ; and thus the definition of 
the crime remains unimpaired.” 


148. In the absence of special legislation, this protection 

is accorded to minors by the construc- 
Constructive cxten- extension of force to include the 

minority. advantage taken of the weakness or non- 

age. Constructive force is thus held to 
exist even where intercourse is had with a girl incompetent 
to give an intelligent consent. The non-resistance of a child 
to an act does not justify or excuse it as consent would“; and 
even when the child willingly yields to the act, the law deems 
the act thus done as accomplished by forcc.^^ 


Lord Neaves in Reg. v. Sweenie^* after observing that to 
the crime of rape, the element of violence has always been 
essential,” said : In the case of a child the law introduces a 

constructive violence. In doing so it merely expresses and 
recognizes a natural law. A child has no passions, no 
appetites. Its will is a will for purity. Nature herself cries 
out against connection, and any connection may rightly bo 
presumed to be against the will. In the case of an iusano 
woman constructive force may also be admitted, upon an 
extension of the same principle, the law not allowing that 
such a person can exercise the will.*’ 


CoatcB V. State, 50 Ark«, 550 ; Sharp 
t». Siatei 15 Tex, App., 171; 
Oliver If. State, 45 It, J. Law, 40. 


Dawflon r. State, 29 Ark., 110« 
« Cox. C. 0., 229. 
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R.Garraiid, in his Treatise on French Penal Law/* observes 
that La viol cues pent Hre presumee ou inductive quand le sujet 
passif de Pattentat est, par lui-meme, incapable do coiisentir, soit 
a raison de son d(/e, soit h raison de son dtat physique, 


Similarly Giulio Crivellari in his Concetti Fondamentali Di 
Diritto Penede “ says : Oltre che Jisica e morale, la violenza inib 
essere presunta o induttiva ; la quale avviene quando il sogqetto 
passive sia di per se stesso incapace di consenso, o par Petd in cut 
si trova o per vn vizio di mente. He adds that all the writers 
rre agreed in holding that ndPimputazione della violenza carnal e 
Vintervento della violenza presunta dehba portare ad una repres- 
siene uguale a quella di cui b rneriteiude la veral"^ Ed in cib 
bene si appongono, he continues, Pabuso di chi e privo di 
coscienza dei propri atti racchiude in se stesso, oltt e Pattentato 
alia libertd 2 >ersonale ed al. pudore, un elemento di imjmtabilifd 
altretlanto grave, consistente uello sfogo brutale e selvaggio di 
libidine su persona che ispira o compassione o riverema at 
candore delV eldy'^ 


149. In India, apart from the general provision as to the 

Sexnal intercourse ina<^('*quacy of a minor’s consent in S. 
with minor’s consent 90 of the Indian Penal Code, the Code as 
statutorily punishable originally enacted provided that sexual 
even outside England. intercourse with a Woman would be rape, 

even when with her consent, if she were under ten years 
of age ; and the age has since by Act X of 1891 been raised to 
twelve years. 

Similar provisions have been made in other countries for 
the punishment of carnal intercourse with minor girls, without 
regard to their consent, either as a rape as in India or as a 
separate ojQTence as in England. In Pennsylvania and California 


(a) Violenoe caa bo a presumed one or inductive, when the person on whom the 
attempt is made, is himself incapable of consenting, either by reason of his age or by 
reason of bis physical condition. 

(b) BesideK physical or moral violenoe, there may be presumed or inductive (vio- 
lence), which takes place when the passive subject may in himself be incapable of 
consent, cither on account of bis age or unsoundness of mind. 

{p) In the imputation of carnal violence, the intervention of presumed violence ouglit 
to lead to a repression equal to tliat which real (violence) would deserve. 

(d) And this is well-fouoded, because the abuse of him who is deprived of the oon- 
Bciousncss of bia own acts includes in itself besides the attempt on pei-sonal liberty 
and modesty, an element of iinpiitability just as grave, cousistiug of a brutal and 
savage venting of lasciviousness on the person of one who inspii'es oompa^sion or 
respect owing to tlie purity of his age. 


IV. 405. 


I 10 Art. lUO. 
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the rule is the same as it stood in India prior to 1891. 
(generally the maximum age up to which the woman’s consent 
does not avoid rape is that now recognized in India.*' In 
some of tlie States, as in Iowa, the limit is the same as now in 
England. In Michigan and Missouri it is fourteen years, in 
Nebraska fifteen, and in Kansas even eighteen years. 

The New York Penal Code ” provides that a person who per- 
petmtes an act of sexual intercourse with a female (not his 
wife) under the age of eighteen years under circumstances 
not amounting to rape in the first degree is guilty of rape in 
the second degree. 

150. It is in fact now considered a general principle that 

Minor’s consent to ^1*611 the female is of such tender years, 
srxaal intercourse gene- as not to understand the nature of the 
rally held not lo be act, she Cannot consent to carnal inter- 
cousent. course. In Siafe v. Ti/man,'^ it was held 

that carnal intercourse with a female under twelve years of 
age Avouid amount to the crime of rape ; as on the basis of 
general principles, she must be deemed incapable of yielding 
consent ; and the decision was followed in Stafe v. Miller.^ 
In Coates v. Cockrill, C. J., in delivering the opinion 

of the Supremo Court of Arkansas, said: “If a female be an 
adult, but incapable of consent to carnal intercourse from 
idiocy, or a drug administered to her, the act. is said to be 
forcible and against her will. The analogy of the law extends 
the rule to the condition of an infant whose tender years, or 
exceptional want of mental u'ad physical developmejit where 
her age is sufficient, renders her incapable of understanding 
the nature of the act.”® 

If a prosecutor is not entitled to presume a child’s capacity 
where the child is charged with an offence, there appears to be 
still greater reason why a defendant should not be permitted 
to assume it for the purpose of justifying bis own vicious act. 
To hold that a consent extorted from the weakness of children 
would justify acts perhaps destructive eventually to them, and 
highly prejudicial to the well-being of society, would be a 
doctrine of most dangerous tendency. 


’ ^ Missouri Penal Code, B. 345. 
S. 278 ^5). 

30 La. Ann., 1249. 

42 La. Ann., 1180. 


•' 60 Ark., 380. 

** Lawson r. State, 29 Ark., 110, 
Ari.schiukH V. Stut^, 0 Tex. App., 






Minor’s <ronseut irnma- 
terial in case ^of attempt 
to have canial knowledge 
of minors. 


151. Id England a similar provision was made 1)y Statute 

24 & 25 Viet. c. UO, in regard to the 
attempt of the offence of having carnal 
knowledge of minors. S. b2 of the Act 
provided for the punishment of snch an 
attempt on a girl under twelve years of 
age. The Criminal Law Amendment Act» 1885, raised that 
age to thirteen, or, so far as attempt is concerned, to sixteen 
years. S. 4 of the Act,’" after making it a felony to have 
unlawful carnal knowledge of any girl under the age of 
thirteen years, makes it a misdemeanour to attempt the same. 
S. 5 of the Act goes still further, and declares a person 
guilty of misdemeanour “ who unlawfully and carnally knows 
or attempts to have unlawful carnal knowledge of any girl 
being of or above the age of thirteen years and under the age 
of sixteen years.” 


There is no express mention in these sections, that tlie 
attempt is independent of her consent, but the general 
language of the section must have that effect, specially as 
consent is not incousisteut with unlawful carnal knowledge, 
and there may be an attempt to know carnally a consenting 
girl, though under Common law there could not be an assault 
on a girl who consented to the same. 


In the United States, as in India, there is no special provi- 
sion for a penal attempt in such cases as there is in England. 
'J’here appears to be no doubt, however, that where the inter- 
course with a girl is rape even though the intercourse is with 
her consent, an attempt at such intercourse with her consent 
will bo an attempt to commit the offence of rape. In India 
there can bo no difficulty on account of the general provision in 
S. 90 of the Indian Penal CJode, which provides that a consent 
is not such a consent as is intended by any section of that 
Code, if it is given, unless the contrary appears from the con- 
text, by a person who is under twelve years of age, as nothing 
appears to the contrary from the context in regard to an 
attempt to commit rape. In the United States, it has, as a 
fact, often been held on general principles, that as the consent 
of a woman under twelve years of age is immaterial for the 
offence of rape, there may also be an attempt to commit rape 
on a woman below that age even when she consent.** 


48 .Vc. 49 Vigt., c. 69. 


•* Bt«te r. rigkett, 11 Nov., :565. 
rcH)j)le c. MoDouald, 9 Mioh., 130. 
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152. Under the English common law, consent by a 

minor to an indecent assault was held 
sufficient to excuse its criminality ; and 
there could be no indecent assault on a 
minor, when the minor consented to it. 
This was, of course, a natural result of the fact that the 
absence of consent was the very gist of all assault ; and there 
was no restriction as to the age of the person giving the 
consent to negative the criminality of the assault.^'*’ 


Minors consent» ac- 
cording to common law, 
avoids the criminality 
of an indecent assnult. 


Thus in Rtg. v. Marlin” a girl above ten and under twelve 
years of age was assaulted witli intent to commit rape, and on 
a case reserved, fifteen judges held that the offence of assault 
had not been committed oil account of her consent; 
Fatteson, J., in delivering their judgment, observing that 
“ as the child consented it was not an assault.” The court 
directed in this case that the indictment must be for an 
attempt ; and that was quashed,^^ but only on the ground of 
a verbal defect, and with an express observation that the 
indictment, if properly worded, would have been sustained. 

This decision was folloived in Reg. v. Read” in which the 
girl, who after some expression of unwillingness, ceased to 
offer opposition, and apparently assented, was nine years of 
age, and from her tender years did not know w'hat she was 
about; yet her actual consent was held to negative the 
offence of assault by three boys who had connection with her 
one after the other, even though it Avas admitted that she 
could not give legal consent. This decision Avas, in its turn, 
held conclusive in Reg, v. Roadley” in which the consent 
of a girl of seven years was held to negative a charge of 
indecent assault. 


In Reg, v. Cockburn” the girl was under five years of age, 
and Fatteson, J., said : “ A child under ten years of ago 
cannot give consent to any criminal intercourse, so as to 


« 

(n) In Iteg. v. Bankt,*^ the charf^ was of a felonioua astiauU on a girl nine yeats old, 
•ml PattesoD, J., observed that he had “great difficutty in saying that there was any 
assault, as there was consent.’* In lli<g, v. Meredith,** a charge of an assault on a girl 
botween the age of ten and twelve was not snstained, and Loni Abiiwer observed that to 
sup|)ort it, “yon must show an assault, which could not be joatlMd if an action were 
brunght for it, and leave and license pleaded.” 


*» 9 Car. & P., 316. 

»• 8 Cox. C. 0., 36«. 
Cox. C. 0., 668. 

3 Co*. 0. 0,, 648. 


•» 8 Car. is P., 674. 
»» 8 C.ar. A 1*., 689. 
*» t> Car. & P., 213. 
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deprive that intercourse of criminality, but she can give 
such consent as to render the attempt no assault. We 
know that a child can consent to that which, without such 
consent, would constitute an assault.’* In Reg, v. Mehe- 
gan,^ the indictment was for assaulting and attempting to 
carnally know and abuse a girl of ten and a half years of 
age, and the conviction which was evidently for assault was 
quashed by the Irish Court of Criminal Appeal on the ground 
of her having been a consenting party. In Reg. v. Johnson,^ 
a conviction for indecent assault on a girl of ten years and 
nine months was quashed, as it was found that she had con- 
sented to it, and an assault on a consenting person was not 
an offence at common law, and was not made so by any 
statute.^®^ 

The decision in Reg. v. Becdet^ is not against this view, as 
tho indictment in that case was for unlawfully attempting to 
have carnal knowledge of a girl under tho ago of ten years. 
It contained counts also for indecent assault, and the jury 
were directed, that “ if from her tender years not knowing 
what was being done, she merely submitted, without the 
exercise of any will by her, it would be such an assault in 
law as would support tho indictment ; ” yet the conviction 
affirmed by tho Court of Criminal Appeal appears to have 
been for tho attempt, as Pollock, C. B., in the judgment of 
the Court, observed, that “ the charge was an attempt to 
commit a crime with respect to the commission of which the 
consent of the child is wholly unimportant,” and the consent 
of the child was of course unimportant for the attempt* 

The opposite view appears to have been held in some oases 
in the United States,’^ but in most of them the question was 
of an attempt, and not of an assault with intent to commit rape; 
and that view was taken on account of a confusion between 
such an assault, and an attempt to commit rape. Thus in AVm 
V. Slate, ^ an attempt to have carnal knowledge of a child of 
tender years, though with her consent, was held to constitute 
an assault with intent to commit rape. The ground in sup- 

(B) Cookburn, C. J., in deliverin jf tho judgmont of tho Court of Criminal Appeal, said : 

InaopeiidouUj of iho Btntates, tho having carnal knowledge of a child was not an 
offence at law. The statutes mado it an oifenoe, saying that.whether tlie child was an 
«HHcnting party or not, it should bo an offonoo. It follows, therefore, that the offence in 
tills case, not being an offeneb within any statute, was not an offence at oommou law,** 


«• 7 Cox. 0. C., 145. I • ♦ 10 Cox. C. C., 157. 

as 10 Cox. 0. C., lU. I Hull r. Slate, 22 Wia., 580, 

aa 87 S. W. B. (Tex)., 429, 
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port of that view is derived chiefly from the statutory legis- 
lation in regard to the immateriality of a minor^a consent in 
cases of actual sexual intercourse. Thus Allen, J., in deliver- 
ing the opinion of the Supreme Court of Massachusetts in 
Com. V. /toosneU” observed that “if it is immateiial upon a 
charge of committing the completed act, which includes 
an assault, no reason but an extremely technical one can 
be urged why it should not be so upon a charge of assault 
with intent to commit tho'^completed act. Indeed, to speak 
of an assault upon her without her consent with intent to 
carnally know and abuse her with her consent, seems to in- 
volve a contradiction in terms.** The decision in this case was 
approved and followed in the case of Com. v. Murphy^'' even 
though the age of consent for girls to carnal intercourse had 
in the interval been raised to sixteen years. The argument was 
pithily put in Hays v. People^ in which Cowen, J., delivering 
the opinion of the court said: “The assent of such an infant 
being void as to the principal crime, it is equally so in respect 
to the incipient advances of the offender. That the infant 
assented to or even aided in the prisoner’s attempt, cannot, 
therefore, as in the case of an adult, be alleged in his favour 
any more than if he had consummated his purpose.” 

The correctness of this has, however, Iwen denied, and Peck, 
J., in delivering the opinion of the Supreme Court of Ohio in 
Smith V. State with reference to that proposition observed : 
“ We cannot perceive that a statute punishing a man for 
having carnal connection with a consenting child makes the 
consent actually given void, or deprives her of the power to con- 
sent. The most that can be said of it is, that the statute declares 
that such consent, if in fact given, shall be no defence to the 
guilty participant. Such a statute, then, cannot make that an 
assault which was not one before its enactment.’* 

The doctrine of the criminal non-liability of a person commit- 
tingindecent assault on a minor with her consent has sometimes 
been maintained on the ground of the policy of the legislature 
as indicated in its criminal legislation. Thus in California, 
the Penal Code, before providing that sexual intercourse 
with a female under the age of fourteen years is rape, enacts 
“that one who assaults another with intent to commit rape is 
punishable with imprisonment.” The latter offence is there 

143 Haw., 32. 12 Ohio 46A. Viile to wmo effect, 

166 Mnaa., 66. CUvar v. State, 45 N. J. L., 4(1. 

1 Hilt, SM.Vide to mmo cfTect *** S.26I. 

State r. Johnson, 76 N. C., 203. S. 220. 
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deemed to be included in the former; and the Supreme Court 
of California has repeatedly held that there may be an assault 
with intent to rape committed on a girl below ten years of age, 
even if she should consent to it. 'I hus in People v. Gordon^' 
the defendant w as convicted of an assault with intent to rape, 
committed upon a girl under ten years of age, even though it 
was contended that she must be held to have consented because 
she did not resisL The court said : “ It is a presumption of 

law that a girl under ten years of age is incapable of consenting 
to the offence of rape ; and as such au offence includes an 
attempt to commit it, accompanied by such force and violence 
upon the person as constitutes au assault, a girl under ten 
years of age is incapable in law of consenting to the assault in 
connection with the attempt to commit the offence. Whether 
the girl, in fact, consented or resisted w^as therefore immaterial. 
Being incapable of consenting to an act of carnal intercourse, 
it was criminal for the defendant to make an assault upon her 
to commit such an act.” And the decision in that case was 
approved and followed in Pfiop/e v. as being in 

accord with the evident purpose and intent of the California 
Code. Vanfleet, J., in delivering the opinion of the court, said ; 
“ It is the declared policy of our law, as expressed in the statute, 
that any female under the age there fixed shall be incapable 
of consenting to the act of sexual intercourse, and that one 
committing the act with a girl within that age shall be guilty 
of raps, notwithstanding he obtain her actual consent. The 
obvious purpose of this is the protection of society by protect- 
ing from violation the virtue of young and unsophisticated 
girls. To hold that one of this class, although incapanle of con- 
senting to sexual commerce, could nevertheless give her assent 
to an assault upon her person, made for the express purpose of 
accomplishiug the sexual act, would be to largely emasculate the 
statute, and defeat in great jmrt its beneficent object. It is the 
insidious approach and vile tampering with their persons that 
primarily undermines the virtue of young girls, and even- 
tually destroys it ; and the prevention of this, as much as the 

I wincipal act, must undoubtedly have been the intent of the 
egislature. The incapacity extends to the act and all its 
incidents. It is true that an assault implies force by the 
assailant, and resistance by the one assaulted, and that one 
is not, in legal contemplation, injured by a consensual act* 
But these piinclples have no application to a case where, under 


* • 70 CaJ., VM. 


\ 106 Cal., 
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the law, there can be no consent. Hero the law implies inca- 
})acity to give consent, and this implication is conclusive. In 
such case the female is to be regarded as resisting, no matter 
what the actual state of her mind may be at the time. The 
law rfesists for her.” The same has been held again by the 
court in People v. iMurintz** in which a conviction of an 
assault with intent to commit rape on the person of a young 
girl who had assented to it, was sustained. 

Apart from the indications of any special legislation, 
however, though there may be an attempt to commit rape 
even as against any consenting female, there can be no assault 
with intent to commit rajie against a female below twelve 
years of age. Thus lUshop in his work on Statutory Crimes,*^ 
says, that “ by the better judicial determinations, there cannot 
be, under the common law rules, an assault wdth intent to 
have criminal carnal knowledge of a girl ivibh her consent ; 
liecause, by the common law, violence consented to is not an 
assault, and the statute which makes her consent immaterial 
ill defence of the carnal knowledge does not extend also to the 
assault. Some of our American courts, without expiress statu- 
tory aid, have held that the girl's legal incajiacity to consent 
to the carnal act extends also to render her incapable of con- 
senting to the violence which, in the absence of her consent, 
w'ould by all be deemed to constitute an indecent assault. So 
that, by these ojiinions, there may be a conviction for assault 
w’ith intent to commit carnal abuse. Still, though, by what 
we have seen to lx; the better doctrine, the law does not term 

this act an assault by reason of the girl’s consent 

But in a State where there are no common law crimes, it is 
not so indictable; and, in the absence of a statute to meet the 
case, the offender must escapie.” 

153. Special legislation was, therefore, resorted to with a 

view to provide punishment for the act 

Specnl legislation to of an indecent' assault against a child 
make indecent assault incompetent to consent, the legislation 

offence in spite of 0“ ® presumption of law as 

consent. to public policy, which was at times 

recognized even on general principles, 
and which was the basis of the extension of the doctrine of the 
constructive force in such cases so as to constitute intercourse 
with a child the offence of rape. 


** 48 PiMS. R , CIS. 
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Thus in England, it was enacted by the Criminal Law 
Amendment Act» ISSO,*** that it “would be no defence to a 
charge or indictment for an indecent assault on a young person 
under the age of thirteen years to prove tliut he or siie con- 
sented to the act of indecency.*’ And a Bill was introduced 
into the House of Ijords even last year to raise the limit of age 
for making such assaults criminal, independently of consent, 
up to the age of 16 years. That Act did not apply, how- 
ever, to Scotland, where it is doubtful whether the consent 
of a minor would be able to negative the oTence of indecent 
assault on her.^'' 

Some of the States in the American Union have also enacted 
statutes more or less similar. Thus S. 245 of the Miunesotsi 
Penal Code declares guilty of felony “a person who takes any 
indecent liberties with or on the person of any female, not a 
public prostitute, without her consent expressly given and which 
acts do not in law amount to a rape, an attempt to commit a 
rape or an assault with intent to commit a rape, or any person 
who takes such indecent liberties with or on the person 
of any female child under the age of ten years, with- 
out regard to whether she consents to the same or not. 
And in State v. TFr^s/, Mitchell, J., said : “ The taking 

of indecent liberties with the person of a female with- 
out her consent would at common law amount to an assault. 
In view of the aggravated nature of such an assault, the evi- 
dent intentiuo of the legislature was to raise it from the rank 
of misdemeanour to that of felony, so that it might be more 
severely punished. And as by another statute a female under 
the age of ten years was incapable of consenting to carnal 
intercourse, or at least her consent void, so by this section 
the incipient advances, in the W'a}' of indecent liberties with 
her person, are placed on the same footing as the principal 
orime. What in the case of a female over the age of ten 
would amount to an assault because done without her consent, 
would, in the case of a child under that age, in any case, be an 
assault, because she is deemed incapable of consent, and there- 
fore the act must, in contemplation nf law, be deemed as 
done without her consent. If an indictment charged a defen- 
dant with taking indecent liberties with the person of a female 
under ten years, with intent to carnally know and abuse her, 

I BTArthor Shaw, 211, 

39 Minn., 321. 


43 & 41 Viet. 0. 4S. 



318 


Liurr or the aqe of oonseet. 


[8. IS*. 


we think clearly this would amount to a charge of an assault 
with the intent alleged. If so, then it would seem to follow 
that, under an indictment ior an assault with intent to car- 
nally know and abuse her, the defendant might be convicted 
of taking indecent liberties with or on her person, if within 
the allegations of the indictment.” 

In the French law also, the Code F4nal of 1810 provided 
only for the punishment of the assault against the 
modesty when it was committed with violence, what- 
ever might be the age of the person assaulted ; so that 
whenever it was found that an infant had not made any 
resistance or had actually given consent, the act of attentat re- 
mained unpunished. The courts revolting at the impunity 
of so grave an offence, attempted in some cases, to 
strain the law so as to include within it such an assault, 
sons pretexts qnHl avait violence morale. 'I'he Court of Cassation 
held, however, that Art. 831 of the Codo which dealt with 
the matter applied to physical violence only and not to moral 
violence ; and it was difficult to make up the gap thus created 
in the law by a Pnctorian interpretation la 1832 a new 
disposition was therefore introduced into the Code, which, as 
subsequently amended in 1863, provides the punishment of 
reclusion for tout attentat h la pudeur consomme ou tents sans 
violence sur la personne d\in enfant de Vun ou de V autre 
sexe agi de moins de treize ans.^’^ The effect of this 
disposition is to establish an age under which violence is 
presumed always in case of an assault on the person of infants.^ 
The same pena’ty was provided also for an attempt against 
the modesty committed by an ascendant over the person of a 
minor of more than thirteen years of age, but not eman- 
cipated by marriage. 


154. The limit of age for the nullity of consent must, of 
, . , course, be arbitrary, and is, therefore, dif- 

cons™;. ferent in different countries. Nor need 

the age of consent for the purpose of 
Criminal law be the same as for civil transactions. Breit- 
haupt in his work on Volenti non fit injuria* thus points out 
that Bestimmungen des biirgerlichen Kechtes iiber die handlungs- 


(c) Every attempt against modesty, oommittod or attempted, without violence 
on the perdon of a child of one or the other sex, of less than thirteen years of 

1830 Joiirn.du dr. Crim., 853. IV. Gar. Dr. Pen., 476. 

*0 IV. Gar. hr. len., 474. Iv, Adolph. & H<*Uo, 3S6, 

* P.’20. 
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allerdings mit der OrossjahrigJceit in engem 
steht, hier nicht maasgebend sein konnm. 
Die gesetzliche Normirung der Grossjdhrigkeit ist nur etwns 
rein msserliches und spezitll das Gebiet des Civilrechts betref- 
fendes ; ausserdem ist sie durchaus nicht immer massgebend fiir 
die geistige Entwickelung des Menschen, auf welche es bei der 
Frage, ob die ertheilte Einmlligung in eine Verletzung rechtUch 
wirksam sein soU oder nicht, cdlein ankommtS"^ He further sug- 
gests that wliile the age of consent should never be less than 
seven years, dem freien Ermessen des Richters ein moglichst 
rceiter Spielraum gelassen werden muss, sodass er nicht sowold 
die IndividuaHtiit des Th’dters, als auch ganz besonders alle 
iibrigen begleitenden Umstdnde in Erwdgung zu zichen hat? 
1'hc necessary maturity of the intellect depends to a great 
extent upon climate, mode of life, social customs, and education ; 
and it must be determined on those and other considerations 
which cannot be the same in any two cases. In State v. 
Tilman,* Eagan, J., observed that “ nature does not always 
impart the same maturity and strength of judgment at tho 
same age, the law determines the period at which persons 
are siifficiently advanced in life to be capable of contracting 
marriage and forming other engagements.” 

There is the same difficulty in fixing an absolute age of 
majority for other- purposes, and even the age of civil re- 
s})onsibility is not the same in all countries. In certain 
system of law, no age of consent has been fixed at all for the 
purposes of criminal law, specially as there is not the same 
necessity for it as in civil law, where it is required for 
the certainty and the security of legal rights and legal trans- 
actions, while, as observed by Kessler in his M'ork on Con- 
sent,* bei der strafrechtlichen EinwiUigungsbefugniss wurde sick 


fdhigkeit, die Ja 
Zusammenhang 


(a) The provisions of civil law oonceminp^ the capaoitj of acting, which certainly stand 
in close connection with the age of majority, (*annot form the standard hero. The Jegnl 
determination of the of majority is something purely extomal, and particularly appli- 
cable to tho region of civil law; bej^ond this it does not ever furnish a standard for the 
mental development of a person , on which alone everything depends in the case of tho 
question as to whether the consent given to an injury mny or may not bo legally effective. 

(A) There must be left to the free discretion oi the judge a ticl<i as wide as possible, so 
that he may take into consideration not onJy tho doer, bat also especially all the 
remaining attendant circumstancos. 


1 4 La« Anii« 1249. 

^ Koss. Einw.^ 103. 
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nur das Getcaltsame, mcht das WohUhdtiije einer solchen 
Fixirung fiihlbar macheti, 

The German Penal Code has thus not provided any general 
limit of the age of consent, and Kessler says ‘ it is a question 
whether the Legislature did not do so intentionally and with 
good grounds. It is not seldom maintained that the question 
of the age of the capacity of consent is one of fact, anJ whether 
there is a valid and operative consent must bo decided with 
reference to the Fersonlichktiit des Miaicilligendea, die Art des 
preisgegebenen Interesses und die begleUenden Umstande. ’’ 
Nor need this limit of age be the same as that 6xed for 
the responsibility of criminal acts, as Die EinidUigung 
in eine Ilandlnng, wdehe ohne sie ein Verbrechen sein tciirde, ist 
nicht ihrerseits ein VerbrechenM^ There are considerations 
for which it should be fixed higher. It is a general principle 
that for Dispositimen zu Uugunsten des DisponeiUen das 
Alter der blossen Willemfiihigkeit nicht geniige; und die Ein- 
ist eine Disposition dieser A rt.^^ * 

The enquiry in each case as to the necessary maturity of 
the intellect involves such difficulties, however, that it is gene- 
rally considered as the most advantageous course to fix some 
.age as the ago of consent, as the age under which a person’s 
consent will not be consent in law, and will not operate to 
prevent a criminal act done against him from being an offence. 
This advantage is possible only when the limit is fi.xed as in 
India, without regard to the actual development of intellect, 
to the actual competency in individual cases to understand the 
nature and consequences of the act consented to. The age 
thus fixed in India is that of twelve years, but the provision 
is not absolute in scope, and applicable only “unless the 
contrary appears from the context.” The contrary appeared 
from the context of the definition of rape ; but Act X of 1891 
has altered the law in that respect, and made the consent 
of a woman below twelve years of age insufficient to avoid 


(d) Only the violcnoe and not the benefit of suob n limit would make itself felt in tho 
case of authority given by oonseut in penal law, 

(a) Personality of tho person consenting, the naturo of the interest given up, and tho 
attendant oiroumstanoee. 

(/) The consent to an aot, which (act) without it woubl be an offencO| is in itself not 
an offence, 

(ft) The mere age of capacity for willing is not sufficient in tlio case of dispositions to 
the disadvantage of the person making them, ond cvjiisciit is a dispositiou of this kind. 


• Kess, Bmw., 1^3. 

’ 111 Holtz. Udb., 417. 
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rape, S. 87, of the Indian Penal Code for instance^ contem* 
plates a higher age of consent than the general one of twelve 
years, and further reference will be made to that in treating 
of consent as an excuse for crime. 


, In most systems of law the age of ten years was first fixed* 
and considered as safe as any that could be fixed upon. Ex- 
perience, however, showed that this limit was too low, and 
it has generally been raised higher. That was the limit 
first proposed in British India, but there also it was fi-gAfl 
at 12 years. 


In France the age of consent in regard to the offence of 
indecent assault was first fixed at eleven years, but has since 
1863 stood at thirteen years. The attempt on both the occasions 
to fix it at fifteen years failed, though general opinion appears 
to favor a still higher minimum. R. Garraud, in his treatise 
on French Penal Law, “ thus observes that it is difficult to 
believe that a child from thirteen to fifteen years of age can, 
by reason of her age, be considered as capable of avoiding* 
sanction, and even of appreciating all the immorality 
of the action to which it may be proposed that she should 
submit or lend herself ; and that the girl who is not yet ripe 
for a marriage ought to be regarded by the legislature as' 
able to dispose of her person. The limit even of thirteen 
years is not absolute and applicable to all cases. Reference 
has thus already been made to its having no application as 
against an attempt by an ascendant, who may deemed to 
possess a natural authority over a female of even a higher 
age, and against the abuse of whose authority there can be 
no certainty in the number of years, but only in the fact of 
her emancipation from his control by her marriage.” 


155. The Common law doctrine, however, long retained 
Common Inw did not sway in regard to the unsoundness of 
recognize unsoundneaz mind. Even idiocy of the person giving 
of mind as disqualifies- consent was not held as such, and, as 
tion of coneent. matter of law, to be sufficient to vitiate 

consent. The only effect actually given to it was to take it intq 
consideration in judging of the actual existence of consent, 
an absolute idiot not being capable, as a matter of fact, 
giving consent. 


IV., 476. 
41 
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. Thus in Beg. V. Ryan,^ the conviction did not proceed so 
'innch on the idiocy of the female as on her habits of decency 
and propriety, which warranted a presumption that she would 
inot have consented. Platt, B., in somnring up for the jury 
said : ^ It seems that she was in a condition incapable of judg* 
iz^, and it is important to consider whether a young person, 
in such a state of incapacity, was likely to consent to the 
embraces of this man ; because if her habits, however irrespon- 
sible she might be, were loose and indecent, there might be a 
probalHlity of such consent being given, and a jnry might not 
think it safe to conclude that she was not a willing party.” 

In Reg, v. Fletdiet^ also, stress was laid on the actual 
absence of consent, and the conviction for rape was based on 
the ground that the woman was incapable of consent from 
defect of understanding, and had not given consent. The Court 
of Criminal Appeal maintained the conviction, as it considered 
that mere al^nce of consent was sufficient to make the 
interooarse amount to rape. Lord Campbell, C. J., observed 
that ** it would be monstrous to say that these poor females 
are to be subjected to such violence, without the parties 
inflicting it being liable to be indicted. If so, every drunken 
woman returning from market, and happening to fall down on 
the roadside, may be ravished at the will of the passers by.” 

In Reg. v. Oharlee Fletcher^ the man had sexual connection 
with an idiot, and the charge of rape was left to the jury 
in the same terms as in Reg, v. Fletcher, via., that they should 
And him guilty if she was incapable of expressing consent or 
dissent, and the connection was without her consent. The 
conviction was quashed, however, by the Court of Criminal 
Appeal, on the ground that there was no evidence of the ab- 
sence of consent ; thus showing clearly that mere idiocy was 
sot deemed snfficient to negative the existence of consent. {O)) 

IcuReg.y. Barratt,^' Barratt was held guilty of the offence of 
rape for having intercourse with a woman who was evidently 

(0) In JUffm T. it was apparent that the woman waa an idiot, and a oomiotion 

lor rape with her was SDstained, tbongh she sUted Uiat she knew at the lime that the 
•eeneed's act was wrong, and fed not done oi said anything to him, and did not like to 
hart anybody. Stress was laid in this case, however, on the oircvmttanoe that thw 
mmer, when taxed with committing rapeapon her against her will, had said i “Tes, I 
did, and I am very sorry for it.” This was virtaally a coi^esskm of gniltrftod ^pent^ 
with the necessity ef aN ether evidenee of the abseim ef consent. 


I — we 

^ 10Coi.O.O.,68h, 
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idiotic* and with whom the Judge found it impossihle to 
municate at the trial. She was therefore held to be incapable, 
of giving her consent. Kelly* C. B.* referring to the two cages^ 
of Reg. V. Fletcher, observed that he could not see the distinc' 
tion between them in principle. Blackburn, J., alter expressing, 
himself to be of the same opinion, said : “I agree with tho 
decision in the first case of Reg. v. Fletcher, and think that the-, 
correct rule was laid down in that case. I do not think that 
the Court in the second case of Reg. v. Fletch&r, intended to. 
differ from the decision in the first case. In all these eases, the 
question is whether the prosecutrix is an imbecile to such an 
extent as to render her incapable of giving consent or exer- 
cising any judgment upon the matter* or* in other words* is 
there sufficient evidence of such an extent of idiotcy or want 
of capacity. In the first case of Reg. v. Fletcher, and also in 
the present case* there was evidence of such an extent of 
idiotcy in the girl as to lead the jury to believe that she was 
incapable of giving assent* and that therefore the connection 
was without her consent ..... Upon the authority of the 
decision in the former case of Reg. v. Fletcher, it is enough to 
say in this case that the evidence here was that the con- 
nection was without the girl’s consent.” Honyman* J.,. said 
that the case seemed to him ** the same as when a man has 
connection with a drunken woman whom ho finds lying on a 
road, quite incapable of giving consent* in which case Lord 
Campbell said, it would be monstrous to say that the man 
would not be guilty of rape.” 

In Reg. v. Connolly^ Hagarty, J.* in delivering the opinion 
of the court, observ^ that m the case of rape of an idiot or 
lunatic woman, the mere proof of the act of connection will 
not warrant the case being left to the jury* there must be 
some evidence that it was without her consent — e. g., that 
she was incapable of expressing consent or dissent* or from 
exercising any judgment upon the matter* from imbecility 
of mind or defect of understanding ; and if she gave her 
consent from animal instinct or passion* it would not be 
rape.” In this case, the indictment was for assault with intent 
to ravish. There 'was no evidence whatever as to the 
woman’s general character for decency* or chastity, or anything 
to raise a presumption that she would not consent to the 
alleged outrage upon her. There was evidence* however* 
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of insane delusion of some years’ standing, unconnected nriili 
anything i-elating to matters of that kind. The jury Kere 
charged, that if they were satisfied that she was of nnsouiid 
mind, with no moral perceptions of right and wrong, that her 
acts were not controlled by tlu) will, and were, in fact, in- 
voluntary, she could not be said to be capable of consent, 
and from her state of mind and impotence of will, the 
yielding on her part to force ought not to be taken as an 
act done with her will. ’J'hey found, however, that she was 
insane, but bad consented to the assault. The conviction 
was quashed, as on a charge of an assault with intent to 
ravish, it would seem, on the decided cases, to be impossible 
to support a conviction where consent is found. *‘'In the 
case of the idiot, the lunatic, the drunken, or insensible,” 
continued Hagarty, J., “ the crime can only be complete on 
the actual or legal deduction that the connection took place 
without consent.” 

156. Substantially the same, but a somewhat stricter, view 

Effect of 
content in 
States. 

is required to make a contract may so 
consent to a carnal connection that it will not be rape. But 
where the idiocy is so profound as absolutely to incapacitate 
her to consent or dissent, the man who penetrates her, not 
supposing he has her consent, commits this crime.” This was 
citm with approval in McQuirk v. State^' by Somerville, J., 
who, in delivering the opinion of the Supreme Court irf Alabama, 
said: *^The mere fact that a woman is weak-minded does not 
disable or debar her from consenting to the act.” In State 
V. Atherton^ Adams, J., in delivering the opinion of the Su- 
preme Court of Iowa, incidentally observed, however: “We are 
inclined to think that if the prosecutrix was so destitute of mind 
that she w’as incapable of consent, the defendant was guilty of 
rape.” In CrossvseUy. People,** the intercourse was with a woman 
of good size and strength, under dementia, and though not idiotic, 
yet approaching towards it, and there were facts from which the 
jury might infer that she, and not the prisoner, w’as tlie solicit- 
ing party ; and it w'as held not to be rape, if she consented. It 
was urged that all intercourse with a woman in that condition 
must be rape, because she has no capacity to consent, and 


idiocy on 
the United 


18 taken of the effect of idiocy on consent 
in the United Stiites. 'J’hus Dr. Bishop 
says: “A woman with less intellect than 


11 BMi. Cr. Jm, 040. 
Ala., 435. 
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that an iiiaane woman, or one not mentally competent to 
exerciae an intelligent will, is in the same position as respects 
this crime as a child under ten years of age* and that carnal 
knowledge of her person would constitute the offence, 
notwithstanding her acquiescence. This contention was 
oyerruled however, and the decision proceeded on the ground 
that for rape it was necessary in the State, under a special 
statute, as in fingland, that it should be committed by force 
and against the woman’s will, and that the same circumstances 
must exist to constitute rape in the case of an idiot or 
insane woman as where the woman was of sound mind. Cooley, 
J., in delivering the opinion of the Court, admitted, that 
“ though the definition of the offence implies the existence of a 
will in the woman which has opposed the carnal knowledge, 
no violence is done to the law by holding, in any case where 
the woman, from absence of mental action, does not willingly 
acquiesce, that the physical force necessary to effectuate the 
purpose, however slight, is against her will.” The admission 
could, however, not affect the decision in that case, where the 
will was active, though perverted, and all idea of force or want 
of willingness was distinctly disproved. Recently in State v. 
Enright^*^ it has been held by the Supreme Court of Iowa, 
that for a man knowingly to have criminal intercourse with 
a woman of intellect thus impaired is no doubt peculiarly 
wrongful ; yet if she be capable of consenting, and does 
consent, it is not rape. 

In State v. Crovc^ a person was charged with the crime of 
rape committed upon an insane woman. It was contended 
that intercourse with her, even by force, could nut be rape, 
because she had no will to oppose. The court after explaining 
that in idiocy and lunacy, there is no lack of will but a weak- 
ness and perversion of it, said that be had “ no hesitation in 
holding that both idiots and insane persons are possessed of a 
will, so that it may be legally and metaphysically said that a 
carnal knowledge may be had of their persons forcibly and 
against their will.” 


157. It has been attempted in some cases to extend the 

Attempted extension ^ules concerning minora by analogy 
by eualogy of rules con- to persons of unsound mind. The 
eerning minors to per- attempt has, however, not succeeded, 
sons or nnsonnd mind. ’phg (jourt of Criminal Appeal in Eteg» v. 


(8 K. W. Bep 1 901. 


I 


■* 10 West. L. J., SOI. 



or Bu&ss ooneanoiiflG wbobo to frarmsAMi. [t. Mf » 

Charles Flekher^^ in fact, argned to tiie contrary. Pollock, 
e. B., after referring to the special legislation for the 
protection of minors as having a tendency to throw light upon 
the case relating to the in^ne, said that, to secure conviction 
of a person having sexual intercourse with an insane female, 
“ ^e contention on the part of the Crown must that mi 
idiot is incapable of consent, but it may be said in ansiver 
that the same cause which required an Act of Parliament to 
make the mere fact of connection a criminal offence in the 
case of children of tender years would require an Act of Parlia* 
ment in the case also of idiots.” In ifey, v. Sweenie, Lord 
Neaves, after observing that in the case of a child the law in- 
troduces a constructive violence, remarked that ** in the case of 
an insane woman constructive force may also be admitted upon 
an extension of the same principle, the law not allowing that 
such a person can exercise the will.” Lord Deas likewise 
after referring to the principle concerning children, remarked 
that “ it may be that idiots fall within the same principle,” 
expressly excepting “ insane persons who are not idiots, whewe 
Cases may depend on their own circumstances and on 
degree.” These remarks were quite ultra vires, and were not 
even noticed by the other Judges. The case was concerning 
a sleeping woman, and it is a strong authority against the analo- 
gical extension of statutory priniriples to cases not covered by 
them. Even Lord D^s observed, that it did not ” follow th^ 
because an exception is made of cases in which by law, or both 
by law and nature, the parties are totally disqualifiU from 
consenting, an exception shall equally be made of the case of 
a woman who might have consented if awake, although she 
neither did nor could consent, being asleep.” Lord Cowan 
after expressing his concurrence with the principles on which 
the ravishing of children, and of insane persons has been 
held equally criminal with rape committed on a grown-up 
person, observed that he did not “ think that the principle ot 
that class of cases can safely be extended by analog to other 
and different cases.*' 

The question has come directly before the courts in France, 
where also, as in English common law, the committing of an abuse 
on an insane female is held not to be rape on the ground that there 
is no violence ^in such a case.** The Ghanibredu Oonseil of the 
tribunal of Seine held in a case that such an act should at least 

be held to be an assault against the modesty of the woman on 
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thci aitatc^ bf ' that offence as agiuiist a coiisentipg n^or 
Jmnirinble under Art. 881 of Ome Penal, The (IlMiiiher ot 
Accusation of the Court of Paris* however* on 1 st - Ai:^fnat 
1835 rejected that interpretation, and said* que wuloir eppliquer 
OH cas d'imMdllite h principe qui dAAare punismMe ttMenitU 
eommis sang violenee sur Vimividu dgi de moins de onzfi a$is, ee 
serait proceder par analogie cTun cos prhu h celui nan pr^u, ce 
rpii est inadmissible en matihre pinole; re serait livrer Vappli~ 
cation de la loi h une appreeiatton de Vitat moral de la victimOf^ 
oe qui oonduirait h Varbitraire ; et enjin ce serait .punir cPun 
crime que le coupable pourrait avoir commis sans le savoir, car 
les signes de la faiblesse eP esprit ne sont pas apparents toujours 
et pour tousP^ 

158. The doctrine was carried so far, that a consent to 

serual intercourse produced bj mere 

Statatoiy^ legislation anima] instinct was sometimes considered 
1^ protection of the to prevent the intercourse from 

being rape. This was expressly charged 
to the juiy in Reg. v. Charles FletcherP In Reg. v. Connolly^ 
Hagarty, tf in delivering the judgment of the Court of Queen’s 
Bench in Upper Canada, after a review of the principal cases on 
the point, stated it as their result , “ that if she gave her 
consent from animal instinct* or passion, it would not be 
rape,” and added : “ In the principal offence, consent from 
mere animal instinct has been held to be a defence in the 
case of an idiot. It is impossible to say that it must not be 
equally so in the lesser charge of assault with intent, and 
equally impossible when a consent in fact is proved.” With 
the general advance in favour of this unfortunate class of the 
people who have lost their intellect, this view is meeting with 
rather a strong disapproval in present times. Thus, in the Irish 
case of Reg. v. Pee^ Palles, C. B., observed that ** consent is 
the act of man, in his character of a rational and intelligent 
being* not in that of an animal. It must proceed from the 
will* not when such will is acting without the control of 


{h) That to wigh to apply to the ease of the imbecility (of mind), the prinoiple on whioh 
an sManlt without yiolenoe afiafaiat an indiyidual of leaf i^an eleven yean of age hag been 
made pnnighable, would be to proceed by analogy from a case provided (by law) to tbidi 
not provided, which ie not allowed in penal metters; it would be to leave the application 
Of the law to an appreciation of the moral condition of the victim, whioh would lead to 
arbitrarineea ; and finally it would be to punish aa a crime what the offender might hare 
committed without knowing, as the dgu of the weakness of intellect are not apparent 
always and to all pereons. 


I •• 86 U. C. Q. B., 817, 
15 Cox C, Co 593. 


10 Cox C. C., 248. 
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reason, as in idiocy or drnnkenness* but from the will suffi- 
ciently enlightens by the intellst to make such consent 
the act of a reasoning being.” " Nothing is, in my opinion,** 
be continued, ** too elementary to encountor a doctrine ao 
abhorrent to our best fedings, and so discreditable to any 
jurisj^dsoe in which it may succeed m obtaining a place, 
as that which, more than once, was laid down in Ei^flsd 
that a consent pK>duced in an idiot by mere animal in- 
stinct is sufficient to deprive an act of tiie cmuracter of rape.** 

The Indian law, as sinted out by Mr. Mayne in his work 
on the Criminal Law of India,* Is not satisfied without the in- 
telligent consent of a woman who is able to understand not only 
the nature, but the consequences of the act. An idiot may be 
as capable of assenting to - sexual intercourse as any, other 
female animal. But it is evident that the nature and conse- 
quences of illicit intercourse with a woman, are very different 
from what they would be in the case of a cow. It is precisely 
this difference which the Indian law requires that she should 
be able to understand, and understanding it, still to consent.** 

Even in England and portions of the United States, - special 
legislation has been undertaken for the protection of the insane 
on lines similar to that for minors. Thus S. 5 of the Criminal 
Law Amendment Act, 1885, providing for the punishment of 
carnal knowledge with minor girls, further enacts that any 
irson who unlawfully and carnally knows, or attempts to 
kve luilawful carnal knowledge of any female idiot or imbecile 
woman or mrl, under circumstances which do not amount to 
rape, but ii^ich prove that the offender knew at the time of 
the commistion of the offence that the woman or g^rl was 
an idiot or imbecile, shall be guilty of misdemeanor. The 
statutes of some of the States go still further and actiully lay 
down a rule even independent of the offender’s knowledge of 
the condition of the female. Thus, the New York Penal Code 
provides that sexual intercourse with a woman is rape when, 
through idiocy , imbecility, or any unsoundness of mind, either 
temporary or permanent, she is incapable of giving consent.' 
The California Penal Code makes a similar provision where 
she is incapable, through lunacy, or any other unsoundness of 
mind, whether temporary or permanent, of giving legal 
consent.*’ These rules are virtually, so far as unsoundness of 
mind is concerned, identical with the rule enacted in the 
Indian Penal Code. 


E l 
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159. Intoxication also, as regards the adequacy of a 

person’s consent is often placed on 
^ Intoxication Rs a Titiftt* the same footing with . unsoundness 
ing cause of coMinit. of mind. Thus Mr. Bladkbum, in an 

article in the “ Criminal Law Mi^azine,’^ 
after giving several definitions of rape says, that und^er 
all of them, ** the act of sexual intercourse with a wom^ 
who was intoxicated to such an . extent that she conid Pot 
resist and could not consent, and, in fact, would not know 
that her person was being defiled, would be without her 
conscious permission, and, as a natural sequence, would be 
rape.”** 

So also in McQuirk v. Somerville, J., in delivering 

the opinion of the court, observed, that, ‘‘ if the woman is 
mentally unconscious from drink, or sleep, or from other 
cause, is in a state of stupefaction, so that the act of the un* 
lawful carnal knowledge on the part of the man was com- 
mitted without her conscious and voluntary permission, the 
idea of force is necessarily involved in the wrongful act itself.’* 
And in the nature of things there is no difference between a 
person who is not able on account of intoxication to under- 
stand the nature and consequences of what he consents to, and 
another person unable to do so on account of the unsound- 
ness of mind, If consent in the case of the latter is inade- 
quate, it must be held inadequate even when given by an 
intoxicated person. Though intoxication is like unsound- 
ness of mind as regards the condition of the mind at any 
particular time, it differs from it essentially in being a 
voluntary condition, which a person can assume at any time at 
his option for any short period, while insanity is for all prac- 
tical purposes a permanent condition beyond one's con- 
trol. A plea that a consent is void on account of being 
given by a person under intoxication will always be most easy 
to establish and rather difficult to rebut. A woman may 
even deliberately intoxicate herself to the necessary extent 
with a view to retain an opportunity of prosecuting in 
certain contingencies her successful paramour for rape. 
At the same time, there are, no doubt, cases in which law must 
extend its protection to an intoxicated person as to an 
insane. 


»» xiri.sio. 
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CAUSING INTOXICATION EQUAL TO FORCE. 
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a.s t 
law.” 


160 . It is settled, even in the English law, that when 

Causing intoxication the intoxication is not voluiitory, but has 
in order to get consent been caused by the oirender himself with 
is equivalent to force a view to get the consent to do the act 
in English law. |jg desires to do and Avhich it will be 

criminal for him to do without it, the consent of the person 
intoxicated is not sufficient to negative the criminal character 
of the act. This was the case often in cases of indict- 
ment for rape, in which to satisfy the strict requirements of 
that offence, dmocrinff to insensibility was held to amount 
to force. Thus in Reg. v. (S'<re<’n?V, Lord Ardmillan, after 
saying that *' force, actual or constructive, is an es.sential 
element in the crime of rape,” observed, “ that any mode of 
overpowering the will without actual f)ersonal violence, such 
le use of threats or drugs, is force in the estimation of 
And there was no difference of opinion in the court so 
far as this jioiut is concerned. Thus Lord President ]\IacneiU 
also, who dissented from tlie final decision of the court, observ- 
ed, that “ if by artful means such as tlie adrainistr.ition of 
potions, stupefaction is produced, and the faculties are naidercd 
dormant, and the party is for the time without will or the 
power of volition, it cannot, I think, he d<.»ul)ted, that in that 
state of mcntiil inability, and esjKJcially if it lias been jirodnced 
with the design of taking adv'untage of it, the act would lx; 
held to amount to rape, although it could not be said to have 
been committed asrainst the will of the sufferer, if by that 
is meant against an active will dissenting, or in a state of actual 
repugnance at the time.*’ Similarly l^ird Cowan said : “ Had 
the sleep in which the woman was, been stated to have been 
induced by felonious practices, such as the use of drugs on the 
part of the panel, tlie will might then liave lieen justly alleged 
to have been overcome with a view to the possession of her 
person without her consent; just as in the case where through 
fear and dread by threats of death, the woman has lieen thrown 
into a state of prostration, or as when through such threats, or 
through actual personal violence at the first meeting of the par- 
ties, she has been thrown into a swoon, and then her person 
ravished, the capital crime might be held properly charged.” 
So also Lord Deas said ; ‘‘ Drugging to the extent of 

insensibility is even less remote from direct personal violence 
than presenting a pistol to the forehead, or a dagger to the 
breast, for such drugging overpowers the will by means of 


S Co*. C. C., t24. 
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physical appliances to the body (no matter whether to the 
stomach internally, or by chloroform or the like externally)* 
just as much as if the insensibility had been produced by a 
blow. That the woman by deception or persuasion may have 
been made the instrument of introducing into her own stomach 
the deleterious ingredient, or may have been induced to allow 
the man to hold chloroform to her nostrils, does not make 
the resulting insensibility less an act of physical violence 
and injury to the person than if the man had induced her 
to take into her own bands a macdiiue, which immediately 
ex])loded, and left her stunned and helpless.’* 


The same view is taken in the United States. Thus in Don 
Moran v. People^^'^ Christiancy, C. J., said : “ And when 
drugs are administered, or jirocured to be administered, by 
the criminal, for the purjxise of taking away or lessening 
the power of resistance, and having that effect, there may 
be no ground for distinction between the force thus exerted 
by him through the agency of the drugs, and that directly 
exerted by his hand and for the same purpose.” The 
California Penal Code similai’ly enacts that sexual intercourse 
is rape, where the female is prevented from resisting the 
intercourse by any intoxicating narcotic, or amesthetic sub- 
stance, administered by or Avitli the privity of the accused.®^ 
The Missouri Penal Code makes it rape to have carnal 
knowledge of any Avoman above the age of fourteen years 
without her consent, by administering to her any substance or 
ii([uid which shall produce such stupor, or sucli imbeedity of 
mind, or weakness of body, as to prevent effectual resistance. 


IGl. The rule generally recognised in European countries 
Effect on consent of is the same. Tlius talking of the abuse 
cniisiiij!: iiiioxieation on committed on a person while intoxicated 
the Continent. a^Jeep, Oiulio Crivellari in his Con- 

cefti FvndamentaU <H Dir if to Tencde^^ says that in generale 
si Con vie ne nel riconoscere i termini della vera violtnza 
ovc id siano proce sicure dd dissenso di lei, o merc^ la prova 
positica delle ripulse precedenti o mercb Ic sue posteriori 
ajfermasioni chc se fosse stata pndrona di se. nella pienszza 
del stio intendimento non avrebbe per alcun modo acconsentito ; 
o (juando ruhbriachezza od il sonno siano stati maliziosinnente 
procurati d(dV agente. Sj cih non pofesse provarsi, ndVabuso 
dell'agente vi sard un ingannOt una seduzione, ma non m 


I 


al 


83 Art. 1140. 


25 Micb.| 856. 
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If 

mrebbe movirnsnio alcwia di forze meceamcdie eostringmti il 
eorpo, il quale sarebhe coneorzo col seduttore alfazione per 
imptdso proprio, senza che questi abbia eeercitcUo abuso di forza 
morale eostringeMe Panimo ddla vittima/^^ 

He adds that it is a general rule, that when such fraudulent 
means are employed as to leave no freedom of consent, tomi 
lo stesso come sla etata la vittima maliziosamsnte pasta nelV- 

di resistere,^^ which is the essence of the olFence 
esponsibility delPagente deo'essere ugvuUe a quella 
incorso se avssse usato una vialenza veraJ* 

So also Franceso Carrara says that there is violence when 
an act is done to a person in sleep or intoxication, and there 
is sure proof of dissent, even though there is no prior express 
declaration of consent, observing that in the abuso of “ della 
ebra e della dormiente vi c il dissenso, vi e la forza meccanica 
che comprime il corpo e rende inerte la vohnUa ; e vi e nelV- 
norm impudico il dolo speciale della violeiiza, poiche quelle 
forze eijli pone al servigio del suo criminoso 

It is on the ground of this want of dissent that he distin- 
guishes the case of such person from that of the insane and 
the minor, in which case he says there is even no presump- 
tive violence, the violence being wanting in all objectivity 
as there is no contrary will, and in all subjectivity, as there is 
non trovandosi una forza nh meccanie,n ne morals adopcrata a 
soggiogare la ipotetica avoersione della puzientei^ 


impossibilita 
of rape, the i 
in cui sarebbe 


(0 People in Efeiif*ral agree in recof^nUintr the limits af true violence, when there are 
sure proof! of her dissent, oilhor owing to the positive proof of preceding repulhes, or of 
subsequent affirmations to the effect tliat if she luwi been master of herself us regards the 
fulness of her intention she would not have cronsonted in any way ; or when ihtr intoxicn- 
don or stupor may have b^eo maliciously procured by the person acting. If this cannot 
he proved there might be deceit —a seduction, in the abuse by the acting party, but there 
would be no moTcmcnt of physical force oonstruining the body which wouM concur 
with the seducer in the act through its own irnpulbe without his having exercised any 
abuse of roonil force constraining the mind of the victim. 

(/) the same takes place, as if the victim had been maliciously placed in a state in 
which resistance was i in possible. 

{k) of the doer ought to be that which would have been incurred if he bad used real 
violence. 

(0 the intoxicates i and sleeping person, there is a dissent, there is a mechanical force 
which constrains the body and renders the will inert ; and ^ere is in the wanton man, 

th «’ d du9 peculiar to violence, because h? places these forces at the service of his criminai 
dfsign. 

(m) not found a force neither mechanical nor moral, adopted to subjugate the suppos- 
ed aversion of the person to whom the act is dono. 


I i^arr. Prog., Art. 

Carr. Prog , Art. 1515. 


Criv. Dir, Pen., Aft. 1140. 
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Adolphe and H^lie in their work on the Theory of Code 
penal, refer to the case ^ in which V attentat had been com- 
mitted^ during sleep fraudulently procured by the aid of 
narcotic drugs, and say la violence riest-elle pas dans eette 
machination infdme qui livre la vietime sans qu ells puisse se 
dSfendre, dans ces moyens crimineh qui Vencha^nent pour la 
consommation de V attentat, dans ces liens d'un sommeil Idthar- 
gtque qui la tiennent captive f Or, serait-U possibl d'dtahlir une 
difference reelle entre ces deuas hypotheses f Dans Vune et 
dans t autre, la vietime iHa point d s'imputer son abandon et 
sa ^ credulite ; sa volonte, sa force ont ete enchaindes ; et 
qu' imports que ce soit par une machination crimindlement con- 
que, par la violence des drogues psrfidement prdparees, ou par 
la violence physique de V agent 1 D attentat n'est-il pas mdme 
plus at voce, puisqu'il revele une combinaison plus froide et plus 
calculee 1 Peut-on objectsr que la violence ne sexerce pas au 
moment inerns de V attentat ? Mais eette violence dure autant que 
I'erreur, autant que le sommeil frauduleusement procurd. Lors- 
que la jUle enlevee s'evanouit dans les bras de son ravisseur, et 
qu'il projite de ce moment pour consommer le viol, pourrait-on 
soutenir qu'il Va commis sans violence ? Si le crime est commis 
sous I' impression de menaces de mort, mais sans aucune violence 
physique, soutiendraiton qu'il n'y a pas eu de viol parce qu'il 
n'y a pas eu de resistance ? Si eette resistance a ete rendue im- 
possible, ne faut-il pas necessairement remonter aux actes qui 
I' ont enchamee 


This Opinion lias been confirmed by two arrets which in 
exactly the same circumstunces have decided that the act of 
coinmittinif abuse ou a female while asleep and against her 
will constitutes ra|)e.®* The grounds of these arrets are; 


(n) la not there violence in this base contrivance which delivers up the victiih without 
her having the power to defend herself, in these oriminU metins which enohaiu her for the 
conBummatioaof the attempt, iti these bonds of a lethargic sleep whioh hold her captive ? 
Now, would it be ptissiblc to establish a real differeuee between these two hypotheses P In 
one at well as in tho other, the victim has aot to blame herself for her oonfiiieLce and 
her credulity ; her will, her force have been euohaincd ; and what does it matter 
whether this is done by a oriminally oonoeived contrivauoe, by the vi lenoe of perfi- 
diously prepared drugc, or by tho physical violence of the doer P Is not the assault even 
more atrocious, since it reveals a combination more cold and more oaloulated ? Can one 
object that the violonoe is not exeroised at the moment of the assault itself P But this 
violence lasts as long as the error, as long as the sleep fraudnlently procured* When the 
girl rises, she faints in the arms r>f her ravisher, and does it profit at that moment to 
consummate tho rapo, that one can maintain that he has committed it without violence? 
If the crime is oommitted under the impression of meuaoes of theft, but witliout any 
physioal violence, would it be maintained that there was no rape, as there was no 
resistanoe P If this resistance has been rendered impossible, is it not neoesaary to trace 
it to acts which have prevented it P 


IV*, 818. 
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IV. Adol])h. and Hdlie, 
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SIXUAL INTERCODRSE JBY OBUOGJKa KOX 


que le crirM de vio/ n'itant pas defini par la hi, il appartient 
au jvge de rechercher et constater les eluents constitutifs de ce 
crime, d*apres son caractere special et la graviti des. consequences 
qu'il pent avoir pour les victimes ’et pour Chonneur des families ; 
que ce crime consiste dans le fait d' abuser d'une personne contre 
sa volonte, soit que le defaut de consentement results de la viol- 
ence physique ou morale exercee a son S/ard, soit qtt’il resulte de 
tout autre moyen de contrainte ou de surprise pour atteindre, en 
dehors de la volonte de la victime, le but que se propose Vautetir de 
VacAionl"^ 

The same view appears to be taken in Germany also. Thus 
Halsch tier says : JSin listiges Benehmen, durch welches jemand 
in den Zustand des Duldenmiissens versctzt irerde, sei als 
eine durch vis absoluta’* veriible Ndthiyuny zii betrachteii.^^’’^ 
Olshausen in his Commentary on tlte Gernmn Penal Code, in 
commenting on para. 240, and observing that fraud does not 
operate as compulsion, says: Die Betiinbung aber ist eine Art 
der List und fdllt nicht tinier den Begriff der GewaUl''^ He 
immediately afterwards adds, however, that das Wesen der 
Nbthigung an sich die Betdubung als Mittel der Nbthigung 
nicht ausschliessty^ 

162. Tills treatment of drugging was due, however, to the 

Sexual intercourse with requirement offeree for the o6ence of 
a ft-raale by drugging rape. It Was mainly on account of the 
her is not rape, though necessity of puiiisliintr with prtiper 

sometimes deemed puii- severity the act of sexual intercourse with 

ishable as such. i j * i.* i 

a woman hy drut^oiug or intoxicatiuff her, 

that such drugging or intoxicating was held equivalent to force. 

Really there is a material distinction between the two; and 

the offence of such intercourse is of a different gravity from 

(o) That the enme of ra|)c not beini>f defined by law. it pertains to the judge to make 
a search for and establish the constituent ebmentaof this crime, in conformity with its 
sp^jcial cliaracter and the firavity of the oonsequencc.s which it can have for the Wotim. 
and for the honour of the families ; that this crime ct^nsists in the act of abusing a person 
again.st her will, whether it be that the defect of Consent results from violence, physical 
or moral, exereised in rc*gard to her, or that it results from other means of constraint or 
surprise for to attain, without the victim’s will, the end which the author of the act pro- 
poses to himself. 

(p) An artful conduct through which anybody is put in a state of being obliged to 
tolerate is to V; considered as compulsion exercisetl through ri» ahgitlutu, 

{q) Stupefai^tion, however, is a kind of cunning and dues not como under the oon- 
coption ffi violence, 

(r) Tile nature of compulsion does not exclude stupefaction as a means of compulsion, 

II. Halschuer, 12.: ; 35 Oerichtmalf 
1 ^ ^ ^ 
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that of rape, though it, was long punished as such in England 
for want of a special provision for its punishment. Such 
provision has now been made there, as well as in some of the 
States of the American Union. Thus the Criminal Law 
Amendment Act 1886 (48 & 49 Viet. c. 69), s. 3 provides 
that a person who applies, administers to, or causes to be 
taken by any woman or girl any drug, matter, or tiling, 
with intent to stupefy or overpower, so as thereby to enable 
any person to have unlawful carnal connection with such 
woman or girl shall be guilty of a misdemeanour. 

In New York also, this is a separate offence provided 
for in S. 23 of the Penal Code. Referrine to that section, 
Johnson, J., in People v. Quin, said, that it “provides for 
the punishment of every person who shall have carnal 
knowledge of any woman above the age of ten years, 
without her consent, by administering to her any substance, or 
liquid, wliich sliall produce such stupor, or such imbecility of 
mind or weakness of body, as to prevent effectual resistance. 
The punishment prescribed for tlie offence named in this 
section, is imprisonment in the State prison not exceeding 
five years. The punishment for tlie crime of rape is imprison- 
ment not less than ten years. Rape, and carnal knowledge of 
a woman under the circumstances provided for in section 
twenty-tlirce, are cb’arly separate and distinct offences. The 
latter is an offence against the person, but it is not a 
rafie under our statute, and was designedly made a sepa- 
rate offence, as will appear by a note of the revisers upon this 
section. After copying this section, as proposed by them, 
they say ; ‘ The offence committed under the preceding cir- 
cumstances probably would not be rape ; and yet the guilt 
of the offence and the injury to the sufferer are as great 
in this as in any other case.' The provision was borrowed 
by the revisers from Livingston’s Louisiana Code.” In People 
v. Dohring,*^ Folger, J., said: “In this State our statutes 
make a distinction between a rape and the act of carnal 
intercourse without her consent with a woman made insensible 
by the administration of that which produces stupor; and the 
latter is an offence against the person, but not rape." And if 
the result is insensibility, it is not material that it was brought 
on by something administered with a view not to make the 
woman insensible, but simply to excite her desire. 


50 Barb., ICS. 


69 N. T., 874. 
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Criniinal act done to 
a person after intoxicat- 
ing him is not excused 
bj tiiat person’s con- 
sent. 


163. The rule is genernlly considered to be the same, even 

when the intoxication is not caused with 
a view to get the consent to the criminal 
act, but for some other purpose ; and 
advantage is taken of the unconscious 
condition resulting from that intoxica- 
tion to do the act to the person intoxicated in that condition. 
This was the basis of the decision in Refi. v. Gamplin** in 
which the prisoner had given liquor to the prosecutrix, and 
when she became quite drunk and insensible, be took 
advantage of it and violated her. The jury found that the 
prisoner gave her liquor for the purpose of exciting her, and 
not with the intention of rendering her insensible and thus 
having sexual intercourse with her, yet he was convicted, and 
the conviction was on a case reserved, upheld, after 
argument, by fifteen judges. Jn R. v. Sweenie,** Lord 
President MacNeill expressed it as his opinion that it was not 
necessary for that offence, that the inability to remonstrate 
or resist should have been brought about by an act of the 
offender, with the design of availing himself of it. “ 1 think,” 
said the learned judge, “ it is not so in the case where a man 
takes advantage of the state of insensibility to which a woman 
has l>een reduced by his act or contrivance, although in produc- 
ing the insensibility lie may not have harboured that design, or 
may even have intended something different, as would he the 
case of a medical man who should take advantage of the inabi- 
lity to resist producetl by opium or chloroform which he had 
administered for a different purpose to his patient.” 

The same has been held in McCue v. Klein, ** in which 
Willie, J., in delivering the opinion of the Supreme Court of 
Texas, said : “ If one whose mental faculties are suspended by 
intoxication is induced to swallow spirituous liquors to such 
excess as to endanger his life, the persons taking advantage of 
his condition of helplessness and mental darkness, and imposing 
the draught upon him, must answer in damages fur the injury 
that ensues.” 


Garrand, in his treatise on the French Penal Law, says 
“ that rape is committed also en abusant d*une personne qui 
aurait perdu Vusags de sa volonti, soit par Veffet (Tune 
maiadie physique ou mentale, soit par V alteration de ses faeul- 


*» 1 Cox. C. C,, »20. 
*♦8 Cox. C. C.,3i0. 
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th, telle qu'une personne tombee en Mfaillance ; soit par toute 
autre cause accMeutellet c'est-h-dire par une cause indipendante 
de la volonte de celai qui a ronmis VatteiUat^ telle que le 
sommeit profond, Vivresse compUte, 


104. It has also been held that where the intoxication 


Consent by an intoxi* 
cated person does not 
excuse criminality of 
act done with know- 
ledge of his intoxicated 
condition. 


is voluntary, or, at least, not caused 
by the person acting on the consent 
given during the unconsciousness resulting 
from the intoxication, the act, if otheniise 
criminal, will not be the less so, if done by 
him with the knowledge of the intoxicated 


and unconscious condition. Stress has been laid in several Enelish 


cases on this knowledge by the oiFendcr of the incompetency 
of the person giving the consent. Thus in Reg. v. Fletcher,*^ 
Lord Campbell, G. J., after observing that that case differed 
from the case of Reg. v, Camplin, in so far as the prosecutrix 
was not capable of giving consent, added : But then the pri- 
soner knew her condition at the time.” In Reg v. Barratt*^ 
llunyman, J., in cliarging the jury said that they might find 
the prisoner guilty of rape, ‘‘ if the girl was in such an idiotic, 
state that slie did not know what the prisoner was doing, and 
the prisoner was aware of lier being in that state;” but that 
they ought to acquit him, “ if the prisoner, from the girl’s 
state and condition, had reason to think the girl was consenting.” 
The Court of Criminal Appeal sustained the conviction, but did 
not advert to the circumstance of the knowledgeof her condition 
by the prisoner. Such knowledge has been recognized as ma- 
terial by the statute law of England also. Thus S. 5 of the 
Criminal Law Amendment Act, 1885, provides that it shall be 
sufficient to a charge for unlawful carnal intercourse with a girl 
of or above the age of thirteen years and under the age of 
sixteen, to make it appear that the offender had reasonable 
cause to believe that the girl was of or above the age of sixteen 
years. In regard to the unsoundness of intellect also, the 
section provides that the carnal knowledge would be misde- 
meanour, only if “ the offender knew at the time of the com- 
mission of the offence that the woman or girl was an idiot or 
imbecile.” 


lu ooxnmitting abase on a person who should have lost the use of her will, either 
on account of the effect of a disease, physioal or mental, or by injury to her faoultiea, so 
that a penion falls into a swoon, or by any other cause accidental, that is to say by a 
cause independent of the will of him who has committed the attempt, such as profound 
sleep, complete intoxication, 

8C0X. C,C.,134. 


12 Cox. 0. C., 498. 
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In the United States also, Cooley, J., in deliverinsf 
the leading opinion of the Court in People v. Crosstvell^ ob- 
served, that “ if a man knowing a woman to be insane, should 
take advantage of that fact to have knotv ledge of her person, 
when her mental powers were so impaired that she was uncon- 
scious of the nature of the act, or was not a willing participator, 
we should have no dilSculty in holding the act to be rape, not- 
withstanding distinct proof of opposition might be wanting.” 
In that case, the trial judge had assumed that the naked fact 
of intercourse, with knowledge of the mental condition, was 
sufficient. But the court thought that that would be a 
dangerous proposition. Cooley, J., added : ‘‘ As one who has 
knowledge of the facts which prove insanity must be supposed 
to know that insanity exists, it would follow that, in any 
case of doubt, a man’s guilt or innocence would depend upon 
the preponderance of testimony on the question of the woman’s 
competency. As marriage with an insane person is void, 
it might become a serious question whether the ceremony could 
protect the too partial bridegroom from prosecution for rape, 
where he had relied upon manifestations which, to him, appeared 
the evidences of genius, but which experts should convince a 
Jury were only the vagaries of a disordered imagination.” 

The New York Penal Code provides that sexual intercourse 
with a woman is rape, when her resistance is prevented by 
stupor, or weakness of mind produced by an intoxicating or 
narcotic, or anresthetic agent; or when she is known by tiic de- 
fendant to be in sqch state of stupor or weakness of mind from 
any cause.*® 

165. The rule is recognized to its broadest extent in India. 

Recognition of vitiat- Thus S. 90 of the Indian Penal CckIc 
ing effect of intoxica- declares in the same words the inade- 
tion in Indian Penal quacy of the consent given by a person 

who, from unsoundness of mind or in- 
toxication, is unable to kiu>w the nature and consequences 
of that to which he gives his consent. The Code ignores 
entirely the distinction arising from the circumstance of 
the intoxication being voluntary or otherwise. The abuses 
of which the protection of drunken persons against the 
consequences of their own acts and their own consent is 
cajmble, can have no place, where the protection is re- 
stricted to cases of involuntary intoxication. In regard to 

•• 13 Mich., 427. 


I 


»o S. 878 (4). 
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criminal acts, the protection is restricted to those cases 
by SS. 85 and 86 of the Indian Penal Code. It does not 
appear why, in regard to consent, the protection given is gene- 
ral, extending, as it apparently does, even to voluntary intoxi- 
cation. The Indian Penal Code appears, in feet, to go even 
.still further, and to extend the protection to consent given by 
a person who is of unsound mind or intoxicated, when the 
said unsoundness or intoxication is not known to the person 
acting on the consent ; an extension which does not appear to 
be expedient or recognized in other countries, and which is 
rather inconsistent even Avith the principle recognized in the 
same section of the Code in regard to the objective disqualifica- 
tions of consent. In no other system of law does the protection 
ap])ear to extend to cases of consent beyond those in which 
the intoxication is involuntary, and known to the jAerson acting 
on it, and it is not seldfun restricted to still narrower limits. 

1 6 1. Even the Indian Penal Code does not refer to the effect 

of spiritnul force on consent. This is nu 
Meet of spiritual force douhton account of the non-recognition by 
OD cousuut. the Courts and the Legislature in India of 

the power of spiritualism ; though, ac- 
cording to the belief of the masses in this country, cases of the 
exercise of such power are not unknown here. 'I’he codes of 
other countries ahso are silent on the subject. Individual 
cases of the subjugation of will by magnetism have 
sometimes come before the Courts, and the consent extorted 
hv magnetism has been held to be non-existent. In a case uieii- 
liout'd in an Ttuliaii Journal of the 13lh August 1865, the Court 
of Assize of Var convicted of rape a person who had by acts of 
magnetism redticed his victim to a state of imposAihilita, in 
which she remained conscious of all that was done on her, but 
had not force enough to oppose it. The coiitrarj’ was held, 
however, by the Supreme Court of Vienna iii 1862 in a case^ 
ill which the woman with whom the connection was had 
declared that she was not conscious even of the act of connec- 
tion while it was going on, but came to know of it afterwards by 
finding herself encieiite. The acquittal in this case proceeded 
chiefly oii the ground that science was not sufficiently advan- 
ced to determiiib the doctrine of causation and the possible 
effect of magnetism in such cases. The question is discussed 
at length in Charpignon’s Rapports du magnetisme avec la juris 
prudence, but need not be further discussed here. 


* Carr, Trog., Art. 1515 («)• 
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CHAPTER IX. 


Offences involving absence of consent AvS 
AN essential constituent. 

167 . Consent operates in criminal law as observed in 

Chapter T, eitlier negatively or positively. 

Negative operation of operates negatively by its absence 

being an essential constituent ot an 

o 

offence, either on account of the nature of the act constituting 
the offence, or under some provision of law. In the former case, 
the act constituting the offence cannot exist, unless there is an 
absence of consent to it. 'I'lius there can be no ■wrongful 
confinement of a person on account of tbo very nature of the 
confinement, unless there is an absence of consent on his part 
to stay in the place of the confinement. Dies ist jedoch so zu 
verstenen, class hier die Straflosigkeit nicht deshalb eiritritf, weil 
eine an tmd fiir sich durch das ius publicum fur strafbar erklUrte 
Handlung trotz ihrer Begehuvg an} iinind der subjektiven Wil- 
hnsrichtung deg Verletzten als strajlos hingestdlt v'ird, sondern 
ireil der ICigenthiimer des in Frage homnienden Rechtsgutes^ 
dadurch, doss ereinen Eivgri f in diese seiner Verf iignng g an z und 
gar unterstehende Ilechtssph'dre gestattet, verhindert, ilass iiber- 
hanpt etwas Rechtswidriges begangen icird. Es fmdet aiso 
hier eine Anwendung des Satzes ‘ volenti non ft injuria ’ uber- 
haupt nicht statt, sondern die Strajiosigkeit ist die Fulge des 
Mangels eines zum Thatbestande des Verbre-hens wessntlichen 
Merkmals, ndmllch der fehlenden Einirilligung ; und durch den 
Mangel dieses Eeguisits, d. h. also durch die Eimcilligung, tcird 
von der Handlung das Verbrecherische ahgestreift^^"^ 


In the latter case, the act constituting the offence 
may exist even when there is consent, hut it will acquire 
its criminal character only fi*om the fact of its beir^ done 
without the consent of the person affected by it. This is 
the case, for instance, in regard to the offence of kidnapping, 

(fl) Thiff is, however so to be underslooil. that the immunity from punishment does not 
arise, be<«use an act in itself declared to bo punishable by jy» puhlieuni, in spite of its 
commission is laid down as free from punishment on the ground of the subje<}tive 
direction of the will of the injured person, but because the possessor of the good 
(interest) in question by the fact that he permits an attack against a legal sphere 
entirely subject to his disposal, altogether prevents any illegal act from being com- 
mitted. An application of the maxim rolt nti non fit injuria does not at all, tliore- 
fore, take place here, but the immunity finm puni««hment is the consequence of the 
defect of a mark (symptom) essential for the ct.rput deVeU of the offence, namely, 
the ab^ienoft of consent ; andthrougli the defect of this requisite, that is to say, through 
(joDsent, the criminality of the act is removed. 


1 Briethau|.t, 
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in which case a man may carry away a minor from her 
guardiaut but will have committed that offence, only when the 
carrying has not been consented to by the guardian. 

The positive operation of consent consists in altogether 
justifying or excusing an act which would otherwise be crimi- 
nal, or in legally or judicially mitigating the penalty which 
the act would otherwise be liable for. In this chapter men- 
tion will be made, however, of the negative operation only. It 
is with reference to that, that Olshausen, in his Commentary on 
the German Penal Code, after referring in paragraph 9 of his 
preliminary observations in connection 'with Chapter IV of 
Fart I.* to several excuses of criminal acts, says : “ Wahrend in 
den Fallen der N. 9 die objective Fechtswidrigkeit der Handlung 
ausijeschJossen ist, weil das Rrxht die betreffende Ausndhme von 
der Hegel gestattet^ so ist in anderen Fallen die Rechtswidrigkeit 
der Handlung deshalb zu verneinen, weil dieselbe nur sckeinbar 
unter die Bsgel der Norm fdllt, in Wahrheit aber die Handlung 
garnicht gegen dieselbe verstossf, so doss die Schuld-und Btraf- 
freiheit nicht erst aus einet' besonders zu hegriindenden Ausnahme 
sick ergiebt”^^^ With these he contrasts the cases of the 
positive operation of consent as an excuse, w^hich the Indian 
Penal Code also treats as general exceptions, and goes on to 
say : “ Die hier in Betracht I'ommenden Fdlle, bezUlich dtrer im 
Einzdnen gleichfoHs auf die Lehrbiicher des Strafrechts zu 
verweisen ist, sind ; die seitens des alleinigen Tr'dgers eines 
Rechtsgiites selbst und die mit seiner Einioilligung seitens eines 
Anderen vorgenommene Verletzung desselben, beides vorbehaltlick 
der positivrechtlich getrojfenen Ausnahmen,"^’^ 

168. As to the offences in respect of which absence of 

consent is essential, reference has been 

Determination of of- made to them above in SS. 7 and 8. 
fences for which absence .p, , . . • , 

of consent is essential. ^ absence of consent IS expressly 

mentioned as an essential constituent in 
the case of most of them, at least as defined in the Indian Penal 


(b) Whereas the objeotire illegality of the aot is excluded in the oases of Ko. 9, be- 
cause the law permits the exception in question to the role, the illegality of the act in 
the other cases is to be denied, because it only apparently comes under the regulation of 
the Norm, but iu truth does not at all violate it, so that the immunity from guilt and. 
punishment is not due to an exception which must be previously established. 

(o) The cases which here come into consideration, and regarding which reference may 
likewise be made to the various text<books of penal law, are the injury to a legal interest 
on ^0 part of the sole bearer of it himself, and the injury committed to it with 1^ oon- 
sent by another, both being exceptions, exclusive of those provided for by positive law. 


• P. 319 
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169 . In early times, the penal law was comprised mostly of 

oifeuces which were unlawful acts against 

Moral character of an the rights, or prejudicial to the interests 
offence no criterion of some person, and which could not be 

of consent. oflrences, when consented to by the person 

affected by them. It was then usual to 
attempt to determine the offences in which absence of consent 
was essential by a consideration of the nature, constituents, and 
the moral character of the various offences. As observed by 
Kessler,” men were then inclined to take into consideration, oh das 
Gesetz die Rechtsmdrigkeit der Mandlunq als Voraussetzung der 
Strafbarkeit betone. Wo Ersteres der Fall, wie bei der Sach- 
besckddigung, schliesse die Einwilligung des Verletzten die 
Strafbarkeit am, im anderen Falle wie bei der Kdrperverletzung, 
nicht (*)• 

No positive system of law, however, makes penal all the acts 
which should be punished from such a consideration. Nor 
does the law of any country restrict the penality to merely 
such acts. Thus every breach of contract is illegal as well as 
immoral, but it is only in very exceptional cases that it is treated 
as an offence. On the other hand, there is a large and 
growinsr class of statutory offences, consisting of acts which are 
innocent or indifferent in themselves, and which have been 
commanded or forbidden simply because the state considers it 
necessary to forbid them in the interests of the entire community 
or an)’ portion of it. In these cases, the object of the State is 
merely to compel the adoption of a particular line of conduct, 
and its character from a legal or moral point of view is quite 
as immaterial as the presence or the absence of the consent 
of an individual to it. 

It follows from this, as observed by Kessler,” that das 
Verhdltniss einer Handlting zu Sittlichkeit und Recht fur 
ihre Strafbarkeit oder Straflosigkeit nach potitivem Gesetze 
nichts beweist. Alle Erbrterungen iiber den Einfuss, velchen 
in diesen Beziehungen die EinwUligung auf den Charakter 


(0) Whether the law lays streflB on the nnlawfolness of the act ns the presnppoeition of 
its oriminality, where this is the case, as in the ease of misobief, the consent of the 
person exoludes penality while in the other case, as in the oase of hurt| it does not 
exclude it. 


• Einw.| 29. 


I • Eess. Einw., 80. 



Iffandlung habe, kbnnm di 

fermda in B^tdeU Hvkmtn^ ^ 


1 70 i Foor a determination of the aecessity or the non* 

necessity of the absence of consent in 
Nfcesnty of obtence the case of any offence, reference must 
of coBsent for an offeoM fee made to the object of that offenoei 

S7^bjwt Tth^ ui of the statute or law by which that 
applioRble. offence is created, or in which it is com- 

prised. This appears to be the only 
rule, which in the absence of an express declaration by 
the Legislature, is likely to lead to any practical result in the 
determination of the effect of the existence or non-existence 
of consent on any criminal act. This view is expressly 
advocated by Kessler,^ who says, “man muss den Zweek zu 
erkennen suchen, welchem die fragliche Strafbestirnmung dient. 
Je nachdem dieser Zweek die Bestrafung auch der gegen den 
Einwilligenden verUhten That erfordert oder nicht, wlrd das Eine 
Oder das Andere als Wille des Gesetzis anzunehmsn 


171. Absence of free and intelligent consent is a particular 

Consent in theft. characteristic of all offences relating to 

property. 1 he question has arisen most 

often in connection with the offence of theft ; as to which it 
has been explained above in S. 8, that the absence of consent 
is quite essential. The definition of theft in the Indian Penal 
Code expressly mentions the absence of consent. The leading 
definition of larceny given in East’s “Pleas of the Crown” 
does the same. Almost every modern writer on criminal law 
has mentioned it as a constituent of the offence. Thus in 
“ Russell on Crimes,” it is said that ' “ the taking of the goods 
should be without the consent of the owner, intito domino, 
and that this is of the very essence of the crime of larceny.” 

Stephen defines theft as “ the act of dealing, from any mo- 
tive whatever, unlawfully and without claim of right, with 


(0 The relation of an act to morality and right does not prove its penality or non* 
penality according to positive law. All discussion oonoerning tne influence; which in this 
connection consent may have on the character of the act; can be considerM at the most 
as an argument de Lige Ferenda. 

(g) We must try to find out the object which !■ served bv the provision of law in 
question. Accordingly as this purpose requires or does not require the punishment of an 
act committed against a oonsen^ng persoD, sh^ either the one or the other case be looked 
upon as the will of the law. 


' Kess, Einw., 82. 


1 » 11., 128. 
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anything capable of bang stolen, in any tM wtkjp ^ , 
theft can be eoamitted, with the intention df pwtnanetf^: 
verting that thing to the use of . any person other tiiati 
general or special owner thereof.* The ways. in., which:. t 
may be committed are generally such as involve the taking 
converting of property without the owner*s consent.” There 
is no reference to the absence of consent in regard to tneft by 
conversion by a bailee or by a person who knows that the 
property has been given to him by mistake, and of which he 
fraudulently takes advantage ; but these cases are^ not 
included in the definition of theft as understood in India or 
other countries.^"** In Hammon’s case,” Grose, J., in 
delivering the judgment of the court, even observed, that lar- 
ceny “is the felonious talcing the property of another without 
his consent and against his will, with intent to convert it to 
the use of the taker.” 

In Scotland, Alison defined theft as consisting “ in the se- 
cret, and felonious abstraction of the property of another for 
the sake of lucre, without his consent.” Macdonald defines 
it as “the felonious taking and appropriation of property 
without the consent of the owner or custodier.” 

I ■ 

III the United States, Dr. Wharton says, that larceny may 
be defined to he the fraudulent taking and carrying away of a 
thing without claim of right, with the view of converting^^it 
to a use other than that of the owner, without his consent.”** 
Rapalje, in his work on Larceny,” expressly says that the taking 
and carrying away must, to constitute larceny, be “ without 
the consenf of the owner.” Dr. Bishop says,” that a man 
may give awaj’^ his property, therefore anotlier wdio takes it b}' 
his permission does not commit larceny. 

In (jarcia v. S/afe, ” Moore, J„ in delivering the opinion of 
the court said, tliat “ the taking of the property without the 
consent of the owner is an essential ingredient of the offence 


(A) Coke Hawkins and Blaokatone do not refer in their definitions of lareeny to the 
ftbsenoa of consent, but even they do not deny that absence of consent is esseni ial. They 
reouire that the taking must bo felonioas or anitfto fvrandi, and Renerally speaking 
there can be no taking of a property feloniously or ammo furandi, when it is taken with 

theowner*B oonsent. 


• Art. 821. 

Arts. 831—324. 

Arts. 32fi* 836. 

1* Leach. 1089. 

19 I. Alison Cr. L., 2S>0. 

44 


Macd. Cr. L., 18. 

1 mart. Cr. L., 757. 
P. 1 . • 

rBish. Cr. L., 140. - 
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of theft.’* In Crowell v. theft is defined as the fraudu- 

lent taking of property without the consent of the owner, with 
the intent to deprive the owner of the value of the pr«>perty, 
and appropriate it to the use and benefit of the person ttiking 
it. 

On the Continent of Europe, tiie Italian Penal Oode is quite 
as explicit in regard to the necessity of the absence of consent, 
as the Indian Penal Code. The Spanish Penal Code defines 
theft as involving the taking of the thing without the will of 
the proprietor, or the denial of its receipt.*® 

The Code Penal does not refer expressly t(» the al)sence of 
consent, but the absence is involved in the other requirements 
of the offence. Thus R. Garrand says** that the soustraction 
should have taken place malgre the proprietor, invito domino, 
as the texts of Roman law say. So also A. Blanche in his 
work on the Practical Studies on the Code Penal** says that 
to constitute soustraction the thing should pass from the 
possession of the legitime detmteur (lawful possessor) to that 
of the author of the delit, a Vinsu et contre le gre (unknown 
and against the will) of the possessor. 

The same is the case in the German Penal Law. S. 242 of 
the Oode declares a person guilty of theft, wlio eine fremde 
beicegliche Sache einem Anderen in der Absicht wegnimmt 
dieselbe sick rechtswidrig zuzueignen.C' ) There is no mention 
of the absence of consent in the definition, but it appears to 
be quite settled that the taking to constitute theft must he 
against the consent of the person to whom the tiling taken 
belongs. Almost every commentator of the Code lays down, 
that Die Aufhebung des Geicahrsams dcs Anderen muss 
ohne dessen Willen geschehen.^ (') After making that obser- 
vation, Olshaiisen goes on to say : demnach liegt eine Wegndkme 
nicht vor, tcenn der Inhaber in die Aufhebung sHnes Gewahrsams 
einwilligt* Die Thatsache der Einxcilligung des Inhabers 
und der dadurch bedingte Ausschluss einer Geicahrsamsverletz- 
tung kann ouch nicht dadurch bescitigt werden, doss der 
Th'dter schon vor Erlangung des eigenen Gewahrsams an der 
Sache die Absicht hegtet wer diesdbe demndchst fur sich zu 

(h) Takes another per.^n*8 movable thing with the intention of appropriating it. 

(i) The deprivation of the possession of another most take plaoc without his will. 

* ® 24 Tox. App., 404, ■'V. Glar. Dr, Pen., 104, 

*0 Alt. 487. . •> V. 020. 

01.<»huas. Kornin., 8711 ♦ 
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, . So also Kudorff in his Commentary on the 

Oerman Penal Code says : ** eine Wegru^me im Stnne des 
P. 242 li^t dann nicht vor, wenn diesslhe ndt Einwilligung 
des InhabeTS oder des Eigenthiimere geschah^^^ Similarly 
Rubo in his Commentary on the German Penal Code says : ” 
wo die Entfemung einer Sache mit ZtcsHminung desjenigen 
geechah, detn zur betreffenden Zeit die Bestimmung iiber den 
Verbleib der Sache zustand, dali^t begriffsmassig einWegnehmen 
mcht vor und fe/ilt e$ mithin an einem Eifordemisse dee fur 
den Diebstahl vorgesehenen ThatbestandesP ■ 


offences rclal ing 
property. 


] 72. Absence of consent is necessary, however, as observed 

above, in the case also of other offences 
Consent in other relating to property. Le dejaut de 

conszntement^ chez la personne au droit de 
latjuelle la soustraction porte atteinte^ est 
un caracthre commum au vol et auiv autres delits centre la 
propriete.~^(^ ) Binding in his work on Die Nonnen says ; Jede 
Anerkennung des Eigmtums schliesst das Verhot der Aneignung 

jede 
der 

Storung und di-r A ufhebimj des Besitzes ohne Einwilligung des 
Besitzers in sich^”^ 


fremder Sachen ohne Einwilligung des Eigentiimers, jt 
Anerkennung des Besitzers aJs eiues Rechtsgutes das Verbot t 


There can thus bo no criminal misappropriation or criminal 
breach of trust of a property, if the appropriation, conversion 
or use of the property said to constitute the offence is with 
the consent of the owner of the property. In Henderson v. 
State the owner’s consent to the use of the thing entrusted 


(;) There is accordingly no removal when the possessor consents to his being deprived 
of possession- The fact of the consent of the possessor and the exclusion of the violation 
of possession thereby conditioned, can moreover, not be removed by the oircumstanoe that 
the doer, even before acquiring the possession of the thing, entertained the intention 
of himself midcing away with it. 

w A removal in the sense of S. 242 is not therefore pi’csent, when it takes place with 
the consent of the possessor or the proprietor. 

(l) Where the removal takes ydace with the consent of that person to whom at the 
time being, belongs the right of determining the whereabouts of the thing, a removal, 
as can bo conceived, does not take place, and tliere is wanting accordingly a require- 
ment in the component parts of theft. 

(m) The absence of consent in the person whose right is assailetl by ^ou%tractiovb is a 
feature common to theft and all other otfeiioes against property. 

{n) Every iccognition of proprietorship includes the prohibition of the appropriation 
of another’s thing without the consent of the proprietor, every recognition of possession 
as a legal interest includes the prohibition of the destruction and of the deprivation 
the posfeOBsioa, without the consent of the posiessor himself. 


! *0 V. Gar. Dr. Pen., 104. 

1 H. 639. 

1 Tex. App , 432. 


»* P.ri2l. 
■» P.813, 
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as it wns used, was held to be a good defence to the charge 
of criminal breach of trust in respect of that thing. In the 
Indian Law, that offence is committed, even if the property 
entrusted to a person is dealt with “in violation of any 
direction of law prescribing the mode in which such trust is 
to be discharged, or of any legal contract which be has made 
touching the discharge of such trust.’' It is clear that the 
consent of the real beneficiary will vary the trust or the 
contract itself, and any use of the property in accordance 
with his consent, can never be in violation of the legal mode 
of discharging the trust or of any contract entered into for 
that purpose. 

Nor can there be cheating, unless consent is obtained by 
wilful deception, in which case there can be no such consent as 
is recogfnized by Criminal law. Olshausen, in his Commentary 
on the German Penal Code, says : ” Aus der Nothwendigkeit des 
Kauscdzusammenhanges zwischen der Tduschung und der Verrnd- 
genshescMdigung ergieht dch, doss falls jemand Verm'dgensrechte 
aufgiebt oder auf einen sicheren Gewinn verzinhtet, ohne dafiir 
irgend ein Aequivalent zu wollen, von dem Vorlipgen des hier in 
Rede stehenden Thathestandsmerkmales des Vetrugs keine Rede 
sein kanny wenn auch eine Tduschung des Gebenden durch den 
Empfangenden mit unterlief... den nicht dadurch wurde der 
Verm 'dgensschaden zvgef iigty sondem durch den eigenen Willen 
des Be8chadigten.(^') In another place, the same Commentator 
says ; ^ Da der Begriff des Betrugs durch die Zustimmung des 
am Vermbgen Beschddigten in did Jieschadigung aufgehoben wird, 
so muss folgexoeisd die, loenn auch unrichtige, Annahme einer 
solchen Zustimmung das Betcusstsein der Rechtswidrigkeit bzxv. 
den Dolus heseifigen. 


(o) From the neoessitj of the causal oounection between deception and injury to a 
pecuniary interesti there arises t?ie fact that it anybody renounces his pecuniary rights 
or foregoes a oertain gain, without willing any equitalent for it, there can be no question 
of the esseotials of the offence of cheating, as here in question, being present, e?en if a 

deception of the person giving has taken place by the person receiving; for the 

injury to the p^uniary interest was not caused thereby, but by the will of the injured 
peiBOD himself. 

(p) As the conoeption of fraud is removed by the consent to the injury, of the person 
injury in his pecuniary right, so must consequently the supposition of such consent 
eren if incorrect, remove the oongciousness of the illegality or respectively of the dolu9» 
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So also in v. Dge^ ®* May, 0. J., after observing, that 
rape may be defined as sexual connection with a woman 
forcibly and without her will, said : “ It is plain, however, 
‘forcibly’ does not mean violently, but with that description 
of force which must be exercised in order to accomplish the 
act, for there is no doubt that unlawful connection with a 
woman in a state of unconsciousness, produced by profound 
sleep, stupor, or otherwise, if the man knows that the woman 
is in such a state, amounts to a rape.” The observation was, 
however, ttlira vires, as the case was merely of the personation 
of a husband, and the other Judges did not even refer to it. 

In the United States also, it was held in Gom. v. Fields^ 
that the force involved in the act of a man getting in 
bed with a woman, and of stripping up her night garment in 
which she was sleeping, was not such force as was required 
for the offence of rape. In People v. Quin,^' Johnson, J., in 
delivering the opinion of the Court, said ; ‘'It has never yet 
been held that merely having carnal knowledge of a woman 
while deprived by voluntary intoxication or otherwise of all 
reason, and violation without her consent, and by such force 
only, as was necessary to accomplish the act under such 
circumstances, Avas a rape.*’ 

It was a logical deduction, however, from the constructive 
extension of the word force to which reference has been made 
in S. 186, tliat absence of consent came gradually to supplant 
it in the definition of rape, so that sexual intercourse even 
unaccompanied by force or violence is generally held to be 
rape, if obtained without her consent. This development, 
has, however, not received proper recognition in the English 
law even up to this time.(®) 

Thus in B« ▼. Sweenie, Lord President Maoneill, after observing that the 
writers on oriminal law describe the crime of rape as oonsisting in having carnal 
knowledge of a woman’e person forcibly and against her will, and that these or similar 
words are generally used by tbe teat-writers to describe that crime, said, ** That description, 
if the words be taken in what is perhaps the most strictly literal meaning of them, may 
be understood to imply the positive presence in every case of rape of two eJements, i is., 
physical force or violence applied to the person, so as to overpower resistance, and 
coercion of the will while it is in a state of dissent or opposition. Certainly, in most oases 
of rape these two elements do concur ; tbe crime is accomplished by the application of 
physical force overpowering resistance, and against tbe remonstrances of the sufferer. 
But I am not prepared to hold that these two elements, understood in that sense are 
essential to the crime of rape. That the knowledge of tbe woman ’s person should 
be obtained against her remonstrance or against her will actively disECatingi or 
in a state of known antagonism is certainly not necessary in all cases. It is 
not necessary that the act should be in that sense * against her will.* It is 


»• 15 Cox. C. 0., 685. 
** 4 Leigh, 648. 


>7 60 Barb., 128. 

8 Cox. C. C., 289. 
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Outside England, it has received greater recognition. The 
Code Penal does not define rape, and does not restrict it to 
cases in which the offender has used violence, and B. Garraud 
in his treatise on the French Penal Law says," il ssmbUt 
par suite, qu'on puisss d^cidtr, sans se mettre en disaccord 
avec la lot, qu^il y aura Men viol toutes les foie que la femme 
n'aura pas consmti d Vacte dont elle a iti la victime. Oe que 
la lot riprime, en efet, c'est non sevlement le fait d avoir abusi 
d'une femme contre sa volonti, mais enoore le fait d'en avoir 
abusi sans sa volonti/’^ 


net neceBsnry that she should have a will or mind dissentiof;^, or capable of indioating 
dissent. That is settled in the case of infants nnder puberty, who, in the estimation of 
the law, have no will ; and some of your lordships have alre^y observed that the same 
would hold in the case of an insane woman of mature years.” After 1 ‘eferring to oases of 
interconi’Se with tho woman while unconscious, the learned Judge added : ** But in siioh 
a case the oonneotion has been had without her consent, and when she had not mental 
power to consent. In such oases the expression * against her will,' used by the writers 
can mean nothing else than without her consent, and must be so understood, unless 
they are to be regarded as imperfect or rejected as erroneous. . . Such forcible invasion 
of the woman's person is an assault ; the connection is without her consent ; and 1 think, 
that the forcibly inViiding a woman’s person and having carnal knowledge of her, 
without her oon<'<eut, through the instrumentality of assault, is nothing less than rape. 
1 think the law would bo the same, although the state of insensibility was not at all caused 
by any ai't of the accused, but bad been knowingly and wickedly taken advantage of by 
him, such as some of the oases put io illustration by Lord Ivory, as for instance, the 
ca^e of a woman abused in a state of syncope, or in a state of insensibility from intoxica* 
tion. In all these oases, the knowledge of the woman's person has been had withont her 
consent, wb'ch as regards the will of the sufferer, is all the law desiderates when 
the mind and its faculties are in abeyance, and it has been accomplished by means of 
assault, which necessarily implies violence-«all the violence that was necessary for the 
Rocomplishmcnt of the criminal purpose in the circumstances, and tbe<*efore, all the 
violence that the law desiderates in rape. I own that 1 cannot distiuguish the 

£ resent case from the cases to which I have been alluding. The woman is stated to 
ave been asleep ; her mind and its faculties were dormant — in abeyance. The accused 
is stated to have entered the bed by stealth, wickedly and felonionsly^that is, with a 
criminal intent, the oriniinal intent being to have carnal knowledge of her person 
without her consent. He is said to have aocomplished this criminal purpose, by means 
of assault or forcible invasion of her person, for we are all agreed that the act charged 
against him is ossanlt, at the very le^, whatever more it may be, and assault neces- 
sarily impl'es violonoe'-in this case all the violence that waa necessary to accomplish his 
criminal purpose, having regard to the physical condition of the sufferer at the time. 
It appears to me that an assault feloniously committed on a woman for the criminal 
purpose, and effectuating (he criminal result of having carnal knowledge of her person 
without her consent is rape. I know no more accurate description of that crime." 
Lord Ivory also after expressing his approval of Lord Cookburn’s definition of rape as 
" having interooarse without the woman’s consent,’* observed that it was the absence of 
oonsent that constituted the essential element in rape, and that it was on that ground 
that connection wi^ children and insane persons was deemed to be rape, becaose in 
these oases consent could not be obtained, and the law did not pay much regard to 
the employment of force. This view was not adopted, however, by the majori^of 
the judges. 


vv f It appears, therefore, that one oau decide, without setting himself in disagreement 
wi& law that there is rape always whenever the female shall not have consented to the 
act of which she has been the victim. That what the law represses is not only the act 
of having committed abuse on a female against her will, but even the act of having 
oomnitted abuse on her without her will. 
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A. Blanche also takes the same view, and defines rape af 
consistiDg in le fait d*€ibw&f‘ d!une fmme sans la 'ftarticim- 
tion de «a wZonfe" (') Referring to the language of Art. 331 
under which the offence of rape has been made punishable by 
the Code P4nal. he says that the generality of the terms of ^Jiat 
disposition permits the belief that according to it there is rape 
always whenever the female has not consented to the brutal 
act of which she is the victim. The woman wlio is assailed 
onH hy physical or moral violence can still defend herself. 
She who is surprised while asleep or stupified by narcotic 
draughts cannot do so. She has only law for her safeguard, 
and the aflront to which she subirits is not less a rape than 
that which results from violence. 

The same view has been adopted in some countries even 
by the Legisliature. . The Indian Penal Code has, for instance, 
enacted that sexual intercourse will be rape not only when it 
is against the will of the female, but also when it is without 
her consent, or even with her consent when she is below 
twelve years of age. 

Nowhere, however, does absence of consent appear to be 
absolutely necessary for rape. In almnst every system of law, 
sexual intercourse with a woman may often be rape, even 
when it is with her consent. Most of such cases are those 
in which consent is inadequate, and has, for instance, been 
obtained by a particular sort of fraud, or from a girl who, on 
account of her tender years, is incapable of giving a proper 
consent. Even in the case of full and intelligent consent, 
the intercourse will be rape, if it is against the woman’s will. 

1 74. As to assault, it has been explained above in Section 

7, how absence of consent is the essence 

Consent in assault. of assaultin the Indian and to some extent 

even in the English Law. Mr. Mayne in 
his work on the Criminal Law of India, says,^* where the force 
used to a person is an essential element in the offence intended 
to be committed, if the latter offence is only an offence by 
reason of the want of consent, the whole charge will fail, un- 
less want of consent is proved.” Stephen in his Digest of 

fr) The aot of abusiiig a woman without the partieipaUon of her will. 

I ** P. 68f. 

»• P. 2*5. 


** V. Blauohe. Stud. Prat., 108. 
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Criminal Law, after recounting various acts which may con- 
stitute an assault in the English Law, says that they will be 
so only if done without the consent of the person assaulted. 

In Wkitcher v. Staie^ “ Hoyt, J., observed, that “ we are 
unable to conceive of a person being assaulted who consents 
to the acts which without such consent would constitute an 
assault.” The courts, both in England and the United States 
appear to be agreed that ** to an assault as such, consent is 
apart from special statutory legislation, always a complete 
defence.” 

On the same principle, Livingston’s Louisiana Criminal 
Code provided in Art. 442 that ‘‘ where two persons agree to 
fight, unless it be with deadly weapons, no prosecution shall be 
<!ommenced for assault and battery committed in consequence 
of such agreement, on the complaint of either of the parties, 
or any other person, unless the assault and battery took place 
in public, in a dwelling-house, shop or store in which cases 
there may be a prosecution. 

So far is the rule carried, that in The Queen v. Bruce,** a 
person entering into a shop pulled a young lad employed at 
the shop by the hair off a cask where he was sitting, shoved 
him to the door and from the door back to the counter, and 
then put an arm round his neck and spun him round, and 
continued to do that, till he broke away from the person, and 
ill consequence at the moment of his doing so reeled out 
into the road, and knocked against a woman who was passuig, 
and knocked her down causing her death. The person was 
indicted for her death, but acquitted on the ground that he had 
not assaulted the lad, as the latter did not resist him in the 
transaction, and thought the person was only playing with him 
and was sure that it was intended merely as a joke. Erie, J., 
oliserved, speaking of the prisoner: “Had his treatment of the 
boy been against the wdll of the latter the prisoner would have 
been committing an assault, . . . but as eveiything that was 
done was with the witness’s consent, there was no assault.” 

175. The cases in w'hich an assault is notwithstanding 

consent, punishable, as being in disturb- 
Consent in Msault in Qf j-jjg pxxblic peace, are not against 

view, and do not show that the 
absence of consent is not an essential 


2 Wash., :86. 


I 2 0ox. C. C.,a68. 
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constitueiit of assault. They proceed (m altogether a different 
principle, a principle that 'where considerations of public peace 
are concerned, law “ no more regards an agreement by which 
one man may have assented to be beaten, than it does an agree* 
ment to part with his liberty and become the slave of another.” 
In The Queen v. Coney, Stephen, J., speaking of prize fights, 
observed that ** the consent of the parties to the blows which 
they mutually receive does not prevent those blows from being 
assets.'* So also. Cave, J., after explaining that “a blow 
struck in anger, or which is likely or is intended to do corporal 
hurt, is an assault, but that a blow struck in sport, and not 
likely, nor intended to cause bodily harm, is not an assault,” 
said “ that, “ an assault being a breach of the peace and unlaw- 
ful, the consent of the person struck is immaterial.” 

Similar language is used by text-writers. Harris, In his 
work on Criminal law, for instance, observes that “as a 
rule, consent on the part of the complainant deprives 
the act of the character of an assault, unless, indeed, 
non-resistance has been brought about by fraud. But the 
fact of consent will in general be immaterial where the alleged 
assault is of such a nature that its infliction is injurious to 
the public as well as to the person injured, and involves an 
actual breach of the peace.”*’' Similarly, W. Jones in his 
article on assault in tlie English and American Encyclopajdia 
of law*® says that, “ in cases where life and limb are exposed 
to no sei’ious danger in the common course of things, 
consent is a good defence to the charge of assault, provided 
there is no breach of the peace, and consent is not obtained by 
fraud, or through ignorance or incapacity.” 

Such observations and language may appear to show 
that consent is only a defence as regards assault, and its 
absence not an essential constituent of it. Really, however, 
they only show that acts of the nature of those con- 
stituting an assault, when done so as to disturb the public 
peace are an offence, even though done with the consent of 
the parties. In case of prize fights there is no consent to 
the blow received, but at the best a taking of their risk, a 
consent to the fight which involves a risk of them; as the 
parties so far from consenting to them use their best eftorts 
to avoid them. 


*» 8 Q. R. D., 634. 
*• 8 U.B, n. 639. 


*» r. I7B. 

♦’ II. 980. 
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Nor is an assault necessarily a breach of the peace, as there 
may be an assault in private as well as in public. The con> 
fusion in the language of Cave, J.,^” is evident from what he 
added to the observation cited above; “ If this view is correct 
a blow struck in a prize-fight is clearly an assault ; but play- 
ing with single sticks or wrestling do not involve an assault ; 
nor does boxing with gloves in the ordinary way, and not 
with the ferocity and severe punishment to the boxers deposed 
to ill V. Orton’' *® It is clear, however, that in playing 
with single sticks or wrestling, a blow may be, and in fact 
usually is, struck in anger or with an intention or know- 
ledge of the likelihood of its causing bodily hurt ; and that 
in a prize-fight a blow may be struck without that know- 
ledge. Thus in Camphor v. Stated an indictment against A 
fur an assault and battery on B, was not sustained by 
evidence that A assaulted and beat B in a fight at fisticuffs by 
agreement between them. 


176. The same rule applies to aggravated assaults also. 

It has thus been held that even when the 
Consent in enses of indictment is for the offence of assault 

Anth intent to commit ra})e on, or to 
outrage the modesty of, a woman, the consent of the wo- 
man will negative all notion of assault.® The Texas Supreme 
Court has held, that there am be no assault with 
intent to commit rape on a woman unless there is an inten- 
tion to have intercourse with her in spite of her resistance® 
and by force.® As observed by Mr. Roscoe,® “ In consequence 
of the natural desire not to permit a flagrant act of immorality 
to go unpunished, an attempt has frequently been made to treat 
that as an assault which is consented to on the part of tho 
person who is the subject of the act. But on exarninatioti 
it will be found that there is no authority for such a position.” 


In France, violence is considered .a constitutive element of 
the assault {attentat) against modesty, though the consent of 
a person under thirteen years is held to be non-existent and 
therefore insufficient to avoid the offence. The present doc- 
trine appears to be, as observed by R. Garrnud, that ‘‘ V attentat 
a la mdexir existe toutes les fois que Vacte a iti commis malgr^ 


^ 8 Q* H* 5i)9« 

> 89 L. To 293. 

14 Ohio, 437. 

Hull V. State. 38 Wis., 680. 
II Bncyc. Law., 9^7. 


3 Dockery r. State, 84 S. W. B., 
281 

* Kllenburg r. State, 85 S. W. B., 
999. 

» Bos. Gr. Et., 288. 
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la volontS ou menie sans le consentemente de la victims* It 
has even been argued .that a simple defdut of will or consent 
is not such violence as will constitute VcUtentat against 
modesty/ but it has never been considered that there may be 
V attentat when there is consent. Similarly Adolfihe and Helie in 
their work on the Theory of Code Penal say® that L' attentat a 
la fudeur, des gu'il est consenti par la personne sur laguelle il 
est commis, est depouille de toute criminalite ligale. 'i'he 
absence of consent is not necessary only when the assault is 
on a person who by reason of a subjective disqualification is 
incapable of giving consent, ® or when the assault is in 
public, in which case the offence being an essentially public 
one, the existence of consent is immaterial on the same 
principle on which an assault in disturbance of the public 
peace is an offence without regard to the consent of the 
person assaulted. 

In India there are, unlike England, no special provisions 
relating to any particular classes of assaults, and to the ineffec- 
tiveness of consent in regard to them. Whether the criminal 
act constituting an assault is done with intent to dishonor of 
rob a man, or to punish or deter a public servant as such, the 
consent of the man or the public servant respectively shall 
be sufficient to prevent the act being an assault. This will 
be, a fortiori^ so in case of the offence of an assault or use of 
criminal force to a woman with intent to outrage, or with 
knowledge of the likelihood of outraging, her modesty, as 
there can be no such intention or knowledge in respect of a 
woman who consents to the act, and the very consent will 
leave no modesty to be outraged. 

177. Consent is an essential constituent of offences against 
. personal freedom. Such offences in which 

con&iSSt!” question generally arises are wrong- 

ful restraint and wrongful confinement. 
The essence of these offences is obstruction and prevention, 
which involve a notion of the contrariety to icilh A 
person cannot be said to be restrained or obstructed in a 


Tbere is an assault against the modesij alway.s wheneyer tho act has been com- 
mitted against the \v V or even without the ooosent of the victim. 

{t) Tl<e assault against the modesty, from the time it is consented to by the person, 
is deprived of all criminality. 

IV. Gar. Dr. Pen., 482. [145. I » IV. 301. 

16b6 Journal du Ministore pnblio. 1 « S. 831 Code F^nal. 

V Blanch. Ktud, Porat., 70. 
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place where he consents to stay, and from which he has no will 
to go. To constitute wrongful restraint or confinement of a 
person in a place, it is absolutely necessary that he should 
not be willing to stay where he is. If he consents to that, he 
cannot be said to be obstructed in proceeding in any direction 
or beyond certain circumscribing limits, which is essential to 
those offences as defined in the Indian Penal Code." A continuous 
application of superior physical force is not necessary to con- 
stitute those offences, but it is necessary tliat there should be 
in some way an overpowering or suppressing of one’s voluntary 
action.’® Where there is no voluntary action to be overpowered 
or suppressed, there can be no wrongful restraint or confinement. 

Para. 239 of the German Penal Code defines the offence by 
providing punishment for every person who vorsatzlich und 
widerrechtlich einen Menschen eins/i^rri oder auf andere Weise 
des Gebrauches der persdnlichen Freiheit herauhtJ'"^ Riidorff in 
commenting on the para, observes that dieselbe eine Beugung 
des Willens unter den Willen eines Andern zur Vorausetzung 
hat.^* Rubo also says that Widerrechtlich handelt derjenige 
der Befugniss zu dem, was er thut, nicht heU}^ OUhausen, in 
commenting on that para., observes that the Widerrechtlichkeit 
(illegality) may be excluded also by the consent of the person 
in question, though only as long as the consent, which can be 
withdrawn at any nioineut, lasts. Similarly Halschner says 
that eine Freiheitsbeschrdnkung iiberhaupt nicht vorliege, wenn 
der Betre jjende in die Vomahme einer die Heschrdnkung seiner 
Freiheit bezweckenden Handhing im Augenblicke ihrer Veriibung 
einwillige, ohne in der freien Bestimmung der Dauer ihrer 
■ Wirksamkeit gehindert zu werden. 

The same rule will apply to aggravated forms of wrongful 
confinement. The ordinary forms of aggravation provided for 


(if) Intontioimlly and unlawfully shuts up a man or in some other way depriyes him 
of the use of his pergonal freedom. 

(u) Subjugation of one will under the will of another is a neoessary requirement 


of it* 

(w) He acts illegally who has no authority (permissioD) to do that which he does. 

(«) A deprivation of freedom does not at all exist when the person in question consents 
at the moment of the execution to the undertaking of an act directed to the limitation 
of his freedom, without however being prevented in the free limitation of the period of 


its efficacy* 


^ S9. 839, 840. ** Rild* Komm,, 610. 

» Bird V. Jonefl, 7 Ad. & El. N. S., “ Bubo Komm., 804. 

742 ^ Olshaus. Komm., 858. 

^ Farankusam v. Stuart, II Had. H., I Gem. D. Strap., 471* 

C. Bep., 
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in the Indian Penal Code are those on account of an increase 
in the duration,^' or of any speciality in the mode or in the 
object*** of confiuement, or on account of the peculiar condition 
of the person confined.** Mere concealing a woman, however, 
need not necessarily be against her consent ; and though the 
offence of keeping a kidnapped person in confinement,** an<l 
even of detaining a married woman enticed from her husband,** 
will involve an absence of consent, yet concealing such persons 
may be an offence even when it is with their consent. On this 
very account, these offences are not classed by the Indian Penal 
Code under the head of wrongfni confinement. 


178. A person may not simply be restrained or confined? 

but compelled to labor or do any work* 
Consent in offences 'pijg absence of consent is an essential 

labour. Constituent also of the offences involving 

compulsion to labor. S. 374 of the 
Indian Penal Code makes it an offence to unlawfully compel 
any person to labor against his will. If he himself consented 
to labor, there would be no compulsion, and no unlawfulness 
of compulsion. 


Mr. Mayne conceives that the compulsion employed must 
be such as amounts in law to duress, and must at least be as 
great as would vitiate a contract.” *' Duress operates in law 
only by affecting and vitiating consent, and there can be no 
duress in regird to an act which is fully and freely consented 
to. Ill Madan Mohun v. Reg.^ ** a creditor induced certain 
debtors of his to live in his house, where they were compelled 
to work, and even beaten when they did not work. He was 
charged with the offence of unlawfully compelling them to 
labour, but acquitted, as. Sir Comer Petberam, C. J., did “not 
think that a person who insists that another who has consented 
to serve him shall perform his work, unlawfully compels such 
person to labour, because it is the thing which he or she has 
agreed to do.’* Norris, J., dissented from the judgment of the 
court, but not on the ground that the absence of consent was 
not necessary for the offence, but because he considered that the 
persons complaining of having been compelled “ never did give 
their full and fair consent to work and labour fur the accused.” 


SS. 848., 844. 
8. 8M. 

•o SS. 847, 848. 
•I S. 846. 


** S.86S. 

•* & 488. 

■* Mm* Of. L., 649. 

*» 1. L. B. XIX qsl., 678. 
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A continued and therefore severer form of the offence of 
ntilawfiil compulsion to labour is that of slavery. 8. 370 of the 
Indian Penal Code provides a punishment for every person who 
“imports, exports, removes, buys, sells, or disposes of any person 
as a slave, or accepts, receives, or detains against his will any 
person as a slave. The essence of slavery is the unlawful assertion 
by one person of an absolute right to restrain the personal liberty 
of another, and to dispose of his labour against his will; ** and 
the provisions in the Indian Penal Code “ were enacted for the 
suppression of slavery, not only in its strict and proper sense, 
viz., that condition whereby an absolute and unlimited power 
is given to the master over the life, fortune and liberty of 
another, hut in any modified form where an absolute power 
is asserted over the liberty of another.’* ” 

Consent of the person dealt with as a slave will evidently 
not avoid the criminality of the dealing. This might be 
justified on the ground that slavery was an ofience on 
account of its inherent general evil, and independent of the 
consent of any person. The absence of consent is, however, 
not the less an essential constituent of slavery. If a person is 
willing to obey and work for another even without receiving 
any consideration, there will be no slavery. For this, consent 
must exist at the time of every act, as initial consent can 
operate only us a binding contract, and a contract for future 
irrevocable loss of freedom is not recognized by law. Such a 
contract was not invalid however while slavery was recognized 
as a lawful institution, and then consent entirely avoided 
the criminality of making a person a slave with his consent. 
'I'hns Breithaupt quoting from Ulpian observes that m 
mch derjenige (warj dem unmittelbar Verletzten gegeniiber 
strafios, der einen Freien mit seiner Einwilligung in die 
Sklaverei verkavfte. The Lex Fabia threatened with 

punishment only persons who concealed or bound an ingenuus 
or libertinvs, and Breithaupt in his work on Volenti non jit 
injuria argues from it that this sort of Freiheitsberaubung 
erlaubt war, falls sie mit EinwUligung des Verletzten geschahl*^ 


(y) He >Yho sold into slaverj a free person with his consent, was f^ee from punish- 
ment as regarded the person direotlj injured. 

(s) Deprivation of freedom was permitted, in case it took place with the consent of 
the injured person* 

Queen v Sikondnr, III K.-W. P. ; Amina v. Queen-Empreis, L L* R. VII 

U. 0. B., 146. Mad., 379. 

Empress of India v. Bamkaarj I. L. Bubo Komm., 804. 

11. All., 731. . *• Breithaui.t, 6. 

P. 10. 


3gQ CQNSBKI IB 0FFBN0E8 AGAINST PERSONAL FREEDOM. [I. 


It has been explained above that the existence of consent 
negatives the offence of wrongful imprisonment, but subject 
to the condition that the imprisonment lasts as long as the con- 
sent is continued, and that the consent may be revoked at any 
time, and thus put an end to the lawfulness of the imprison- 
ment. This is what Rubo refers to when' he says : Dos Jiecht 
zur Berauhung des Gebrauches der persdrdichen Freiheit wird 
dadurch nichl erworben, dass der zu Beravhende in die Beraub~ 
ung mlligt. ** 


In Italy, plagio is as much a reduction of a free person to 
slavery, as mere abduction, and Giulio Crivellari in his Con- 
cetti Fondamental/i di Diritto Fenale^^ after observing that 
violence and fraud are the essentials of plagio^ as consent 
naturally destroys even the possibility of conceiving an injury 
to personal liberty, says c se codesto conseiiso fosse data pazza- 
mente con destinazione di irrevoc^Uith neWavvenire, la nuUita 
intrinseca del patto hasterebbe a guarentire il diritto da ogni 
possibilc lesione. II fatto non delittuoso in principio per il libero 
consentimento prestato a servire altri, diverrebbe reato non append 
revoeato tale consenso il soggetto passive rivendicasse la siia 
libertb, naitirale, e il soggetto attivo malgrado do persistesse a 
volerla comprimere. 


Consent in 


179. Personal freedom may be interfered with not only in 

regard to the going to or from a paiticular 
_ „ . place, or to the working: for another person, 

sonal freedom. but aUo as to the doing or not doing ot 

other acts. Criminal intimidation is the 
chief offence of this sort. Its chief constituent is a threat of in- 
jury to a person with intent to cause alarm or to cause an act to 
be done or omitted, as a means of avoiding the execution of such 
threat.” If the fear caused is such as to make him deliver some 
property, it is designated extortion in the Indian Law. The 
offence assumes a still more serious form and becomes robbery, 
if the fear caused is of instant death, of instant hurt, or of 


(a) Tbe'nght to deprive one of the hbo of personal freodonit tthall not be acquired by 
the oircumtitanoe that the pertsou to be deprived oonsents to the deprivation. 

(b) And if this consent was given foolishly with the intention of its bein^ irrevocable 
in the fntnrei the intrinsic nullity of the pact would be enough to preserve the right from 
every possible injury. The act, not criminal in tho beginning on account of the oonsent 
freely given to serve another, would becomo an offence as soon .as such consent being 
revoked, the passive subject should reclaim bis natural liberty, and tho active subject 
should, notwithstanding that, persist in wishing to constrain it. 


Art.* 481. 


I •* s.acs, I.P.O. 
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instant Avrongful i*estraint ; and the person causing tljo fear is 
sufficiently near the person to whom I’ear is caused to cause 
that fear to liiiu.** This fear can neces-sarily not be caused' to a 
person (.•onsentiiig to the doing »)f the act or to the delivery of the 
thing to induce the doing or the delivery of which the fear must 
be caused to constitute the offence. It has been repeatedly held* 
that the delivery of a property by a person with his consent is 
not theft, even though a threat of such fear has been held out 
to him, as will otherwise be sufficient to constitute robbery.®* 


180. Abduction is also an offence essentially against 

personal freedom.- Its essential consti- 
Consent in abduction, absence of the consent 

of the person abducted. A person who consents to go from 
or to any place cannot be said to be al>ducted by any person 
who takes him from or to that place. The offence has been 
classified sometimes not with reference to its nature or cou- 
stituent>-, but with reference to the usual purpose or object of 
its commission, as an offence against morulit}'. 


'I’he Indian Penal Code places it among offences against 
person, but under a sub-head separate from that of confinement, 
as it involves the additional element of carrying away the 
person in respect of whom the off'uace is committed. 


The offence is, iio doubt, usually committed on children, 
whose consent even when given is immaterial. There has 
thus grown up another offence, which the Italian jurists call 
an imperfect abduction,” and which in the English and the 
Indian law i.s called kidnapping. This offence is independent 
of the consent of the person kidnapped, but not of ail consent. 
It ivquires as an essential constituent the absence of the 
on sent of his guardian, which in regard to the offence of kid- 
iia|>piiig takes the place of the conscut of the kidnapped person 
himself. 


The Code Penal thus provides tlie punishment of seclusion 
for any one who should have by fraud or violouce, erdeve ou 
fait enJeoer des mineurs, ou les aura entmhiis, detouruh ou 
deplaces, ou les aura fail entraimr, detourner ou dejflacer des 
lieux oh Us etaieivt wis i>ar ceux a Vantoriti ou a la direetiou 
desquels Us etaient soumis ou coiifii's.^ The Code does uot 


I. 1*. C., S. 3JU. 
4({ 


1 Suiiiu S, UO. I »» Am. 354. 
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say anytliins expressly as to the rights or consent of the 
guardian, but the guardian’s consent would evideiiily avoid 
the offence, as placing a minor anywhere with it would be 
practically the guardian’s own act, and therefore nut an offence. 
Like the Indian Penal Code, the Code Pdual does not in sncli 
cases allow any legal operation to the consent ol a girl under 
sixteen years of age. It, therefore, specially provides for tl»e 
panishment of a person who should take her away with her 
consent, if she should have consented to her enlevement or 
folio w'ed voluntarily the ravisseur. This is quite as much on 
account of the inadequacy of the consent of a young girl who, 
because of the imtnaturity of her intellect, may easily he 
cajoled or frightened into giving the consent,*® us on account 
of the rights of her guardian to her custody, and therefore to 
the offence being primarily against him. This is pointed out 
clearly by Fournel, who, in his treatise on Seduction, says ; 
Uerdevement d’une mineure, quoique revHu de son con~ 
gentement, conserve sa qualijication de rapt par deux ratsons’. 

parce que ce consentement est presume surpris d son inex' 
perience et d sa faiblesse, et Veffet d'une captation criminelle ; 
2® parce que la personne raoie etant sous la puissance de ses 
piere et mire, tuteur ou curateur, e'est centre eux que le rapt 
est commis. C’cst sur eux que retombe principalement ('injure 
d'um pareille entreprise, puisqu'on letir entice un depot previeux 
dont Us sont les gardiens^ et doiit la soustrnction alarme tout d 
la fois leur honneur et leur tendresse." No special provision 
has been made for the taking away of young boys and persons 
of unsound mind, as their consent will, un general principles, 
be held non-existent. 

The Italian Penal Code also, after providing punishment for 
abduction, lays down that if a minor female may bo sottratta 
o ritenuta senza violenza, minaecia o inganno, ma col suo con- 
sense, “ he may be punished with reclusion for a period 
from six months to three years. This is so on the ground that 
the offence is really not against the person kidnapped. Thus 

(a) The taking away of a minor, even tbongb it be dono with her coueent, preaerrea 
Its designation of ab:Utction for two reaaonfi; Xat, because tbia consent is preanmed to 
be snrprised on account of her inexperience and her weakneae, and as the effect of a 
criminal undue influence; 2nd, because the person ravished being under the power of her 
father and mother, tutor or curator, it is against them that abduction is committed* 
li is chiefly on them that the injury of such an nuderiaking chiefly falls, since one 
carries away from them a precious deposit of which they arc the guardians, and the 
Mouitraciion of whom alarms at once their honour and theii affection* 

(b) T^en away or detained without violence, menace or fraud, but without her consent* 

Art 366. 1 331. I »• Art. 
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Giulio Ci'ivellari in 


bis Concetti Fondamentali Di Diritto 


Penals observes that the writers ai’e agreed in affirming 
that the son of the family and he who is subject to the 
tutorial j)ower cannot free themselves from it, uithout the 
assent of the parent or the tutor, and says : Chi s'impadronisee 
di costoro sema consultare le persone che sono inventits di tode 
podestii 0 che ne sono eontrarie^ fa onta cdVautorith di esse, e 
sopendo che il consenso degJi ablati h nuUo di f route alia legge, 
dev'essere tenuto di plagio come si fosse impossessato del figlio di 
famigUa o del pupillo renuenfi. The same view is token in 
Germany, and Breithaupt in his work on Volenti non fit injuria 
says : '* Das Ohjekt der Verletzung bildet h 'ler der Eingriff in die 
dm Eltsrn resp. dein Vormund behufs Ausiibung der Erziehungs- 
geicalt u. s. w. gesetzlich gegebene Autoritiit. '*^ 


The Spanish Penal Code contemplates the abduction only of 
a female, providing a punishment fur it when executed against 
her will and with a dishonest purpose, or in respect of a girl 
below tw»'lve years of age.*’ A lighter punishment is provided 
also for carrying away a girl with her consent when she is below 
twenty-three years of age.*'* This, however, does not show that 
the absence of consent is not necessary for the oflience, but 
that for a serious act like that, a fftnale below twenty-three 
years of age is not considered qualified enough to give an 
intelligent consent. As regards males, the act is punishable only ' 
as an offence against the parental control, in which case the 
consent of the person taken away will of course be immaterial. 
S. -flO of the Code provides punishment for persuading a legal 
minor above seven years of age to abandon the house of her 
parents, tutor, or other persons to whom the care of their 
person may liave lieen comuitUed. There is no mention in this 
case of the absence of the consent of the parents, tutor or other 
such persons, but on general principles it is evident that there . 
will be no offence in case of their consent. 


181 . The absence of the husband's consent appears to be treat- 
ed in some countries as an essential constituent 
Consent in adultery, of the offence of adultery also. This can, of 


ip) He who gets them into his power without consulting the persons who 
invested with such power, resists their authority, and knowing that the consent of the 
person carried away is null in the eye tjf the law, ought to be liable for pUigio^ as if he 
possessed himself of a son under parental control or of a ward without their consent. 

(d) The object of the injury in this case is the attack on the autl orlty, legally given 
to the parents or respectively to the guardian for tho purpose of the exeroiM of thiiv 
powers to train, do. 

Art. 482. 

P.78. 


♦ I Art. 3(18. 
Art. 869. 
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course, be so only •where the adnlterv i« viewed merely ns an 
oflnnce against the rights of the hnsb.ind. This is the case spe* 
ciallv 'in British India, and the Indian Penal Code therefore 
defines adulterv as sexual intercourse with the wife of another 
matt, without the consent or connivance of that man. 

In the English law, adultery is only an ecclesiastical offence, 
Rnd as such, not affected of course l>y the consent of the woman’s 
husband. His consent or even connivance is there also deemed 
insufficient to disentitle him to an action for divorce or damages. 
Thus S. 81 of the Matrimonial Causes Act, l8o7, provides that a 
decree for the dissolution of the marriage may be given only 
if it is not found that “ the applicant has been in any manner 
accessory to or conniving at the adultery of the other party to 
the marriage.” It has Iteen repeatedly held that the hnsitand 
can recover damages only, it he has not in any way, been a party 
to bis own dishonor, either by giving a general license to his 
wife to conduct herself as she pleased with men generally, or 
by’ assenting to the particular act of adnlterv with the per«on 
from whom the damages arc claimed.^* To have tiiis effect, how- 
ever, mere negligence, inattention or indifference will not he 
sufficient, but there must he an intention that the wife should 
commit adultery, or at least a uilling consent.^ 

In the United States also, the consent of the husband, whether 
to the specific act, or to the general immorality of the wife, 
is deemed to be a bar to his right to recovery But there, 
adultery has generally been made a criminal offence also, 
though rather as an offence against the marriage vow, than 
as an attack against the husband’s rights. 'Ihns, in some 
of the States, it extends even to the intercourse of a married 
man with an unmarried girl, and Dr. Bishop considers it as the 
correct and best established doctrine, that ‘‘in all cases where 
one of the parties to an act of criminal intercourse is married 
and the other is not, it is adultery in the married party and 
fornication in the unmarried.” “ 

This was the doctrine of the canon law, which also punished 
it as a violation of the marriage vow, without recognizing any 


Winter r. Henn, 4 Car. & P., 494* 
♦♦ MarriH r. Marri.s. 2 Sw. At Tr., 5JV) ; 
Kilyatfc r. Kliyfttt 3 Bw. & Tr., 
»(f4; AtlamH r. Ailarn,**, 1 P, Ac 


Bnnas r, Steffens, 62 Hun., 619{ 
Bohorn v. Ber^ 63 Hun., 110; Pry 
r. Dcrntlcr, 3 Yeatea, a78., Uoek r. 
Wood, 30 lid., HOI ; Sanborn v. Noil- 
N. Jl., 


Piahnp, St* Cr., 418. 
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difference as to which of the parties was married. The Scotch 
law followed the canon Jaw, and punished sexual intercourse 
even when one of the parties was married, as a heinous, and 
sonietimeseven as a capital, offence. In these circumstances, tlie 
husband’s consent could naturally have no effect on the 
criminality of the adultery, and of those who took part in it. 
TJmler the Mahomedan law also, adultery was treated as au 
offence against God, and the husband’s consent could not 
justify the act of unlawful intercourse constituting it. Before 
Christianity and Mahoniedaiiism, the ''flfeiice of adultery was 
among Jews and Romans restricted to tho married wo>nan, 
hut it was treated as criminal only as an offence against the 
family order. Tn the Roman law, TJe cnmine aduUerii pawci 
non was an ordinary maxim. It was laid down , (inod si 
potmtiir uxorem deJitxpiere, non oh picvstum, sed ne(jl.igentiam, 
vd cnlpam, ve! quamlam patientiam, rd nimiam creduHtatenit 
extra legem pnsitus videtur. It has been held that under that 


law, the husband of the woman with whom the adultery was 
committed was obliged on discovery to prosecute on pain of 
being himself convicted as an ac complice. Qui qua’stnm ex 
advHsrio uxoris smr fecerit, pUctitur. nec enim msdiocriter 
qni lenocinmm in uxore exercuit. 


The ancient law in France was the same. If the husband 
connived at the guilt, le scandale et VhownPtete puh/iqtte, as 
observed by Jousse; required that the public minister should 
interpose his authority to punish both the woman and the 
huslcand who favoured her This was proposed to 

be enacted in the Code Penal, hut the provision was 
omitted for fear of scandalous discussions whi"!) a proof of 
the husband’s complicity would lead to. The Code Penal, 
therefore, broadly provided that Vadultcre de la fjmme ne 
ponrra etre denonee que par Je mart. The law has not reserved 
public action any longer, and it has been arguecl from that 
that even the husbatid’s connivance will not he a plea in bar 
to a prosecution by him, though an action for damages may be 
barred by such connivance ; as les peines ne sont point pronon- 
cees a son profit^ dies sont prononcees dans un intertit general, et 
la societe seule en reqoit le Society also is interested 

more in the reunion of the spouses than in the punishment of 
an offence which leaves no such traces as render it certain and 
manifest for the public ; and it concerns good manners tbem- 


*r HI., 836. 


I *» Art. 386. 
*• IV. Adolph. & Bblie, 8S0. 
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selves that an act wounding the sanctity of marrbge does not 
become a public scandal by proceediitgs before tribunals, and 
does not acquire a judicial certainty by judgment.** 

The husband is therefore allowed to pardon tlie wife, even 
after commencing proceedings against her, or to compound the 
offence witli her in any way. Even Fuiirnel in his “ Treatise 
oil Adultery”* says that it was permitted to a husband to 
compound the ofTeuce of adultery with his wife, and d« remettre 
le crime soit avant, soit apris Vaccusation intcnt^e, and a 
transaction of that sort would operate against the hushand and 
his heirs as an unsurmountable plea in bar. The Court of 
Cassation has repeatedly held that the act of the public minister 
for adultery ceases to have a legal character, wheti, duiiiig the 
prosecution, the husband withdraws the information of adultery 
by a formal declaration.* 

The entire law relating to the matter W'as well enunciated 
by the Court of Cassation in an arret, dated the 17th 
June 1 S/iO.® The court said : que de la combinaison des 
art. 336, 337 et 338 du Code Penal, il resulte que V adulthe de 
la femme ne pent itre poursuioi que sur la deno/iciation du 
mart ; qu'U pent faire cesser la pour suite en se reconciliant avec 
sa femme ; qit'il pent m^nie, en consentant a la reprendre, arrHer 
Veffet des condamnations qui seraient intervenues ; que ce sont 
la des exceptions aux regies qui assurent le libre exercice de 
V action puhlique et la stride cxicution des juqements ; que, 
comme toutes les exceptions, celles-ci doivent etre renfermees 
dans les limites que la loi leur a fixdes ; qu'U suffit que le mart 
ait denortci Vadtdtbre de sa femme pour que le mmisthre public 
ait le droit ds rechercher et de poursuivre son complice, quand 
mbme il ne lui aurait pas etc designs par la plaints ; que st, par 
la puissance domestique dont est investi le mari, il est le mattre 
d'arrbter la condamncUion prononcee centre son epouse, cetta 
faculte ne lui appartient point a Vegard du complice ; que sHl 
imports a TirUerlt des bonnes moeurs que le fait de Vadultbre 
n'acquiere pas, par un jugement, une certitude judiciatre, que si 
le aesistement du mari, pendant le cours des poursuites, doit 
Hre accueilli comme une preuve legaie de Vinnocence de son 
ipouse, que si, consiquemment , ce desistement doit projiter au 
complice, ces considSralions sont sans force et sans autoriti, 
lorsque le dieistement rCinteroient qu^apres un jugement defnitif 
qui a condamni la femme, et apres qwil a it& juge souveraine- 

*0 IV. Adolph. & mue, S60. • 7tli Avgnst 1828 ; 80th Jnlj 1888. 

^ P- 74. • iV. Adolph, ft BMie, SSB. 
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adulterer, if it is proved Vabbia costrettao indotta a prostituirsi 
ovv3ro ne ahbia ecdtaia o famrita la prostitutions.^ 

The German Penal Code goes still further; and ex- 
pressly enacts tliat adultery iiiay l>e punished only after the 
marriage has been dissolved, ** tor whiuli evidently a complaint 
and proceedings by the innocent party will be necessary. 
Thus Ohshauseu in Ids Coininentary on the Lode* obsei'ves that 
adultery being punished init so much as an attack against the 
institution of marriage as a material injury to the rights ot 
the spouses arising from niiiriial faith, the consent of the hus- 
band as held by liinding, Kessler and others must exclude the 
penality of adultery, and that a person who panders his wife, 
cannot, as obsert e<l by Sclnvurze, Liszt, Meyer, and Rubo, 
comphun of her adultery. 

182. Mere evidence of consent will not avoid the criminality 

of an act, when it is criminal without 
regard to the consent of any person, e^’en 
when the act is criminal not because done 
witln)Ub consent (jf a person, but done 
without certain ])articuiar evidence of 
his consent. This principle is limiicd, 
however, to the cases in which consent will, ns a matter of law, 
neutralize the otlierwise criminal rpiality of the act ; and where 
u prosecution was founded on a stiitnte imposinga ])enaltv on 
any one dealing or trafficking with a slave witliout a written 
ticket or permit from the owner, it was held that the oflence 
would be consummated, although the trading w'as done by the 
slave in pursuance of the instructions of the owner, and in his 
presence.** 


Mere c^>iisf>tit does not 
avoid criininalicy o f 
an act wiiioh must be 
done wirh particular 
evidence of iu 


and without authority, when the doHiUftiUtf coiueB im\y after a definitive judginont by 
whirh the fpinale has been sciitL'iicPd, ana after it haA been eatabliHliod by aciVerei^n 
aaihority that the han bccolne f;Ullty of adultery ; that in thin caifO, the haslNUul can no 
mute by pardoniiiji; the wife atop the proseelitiOn in rofpird to the acjconipliue ; that he 
could not stop the offccti of the Aeiitenue Which should have otjine agaitiat him. 

(6') Had constrained or iucluced her to prostitute beraelf or had instigated or favoured 
the prostitution. 


» Art. 8.17. 

» Para. 172 
* P.r.013, 044. 
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CHAPTER X. 

Consent as a J ustification. 

« 

183. Consent has its j>ositive operation in eases in which 

there is no room for a negative operation. 

Consent as a ground Xhus, in the case of offences, of which the 

minal liability. absence of consent IS not an essential 

component, consent often operates as a 
ground of non-liability. This effect of it is not restricted to any 
particular class of offences. The Indian Penal Code recognizes 
it to its fullest extent, and broadly provides as a general rule 
that nothing is an offence by reason of any liarm which it may 
cause to a person who has given consent to suffer that harm or 
to take the risk of that li.arm. The word harm is used in the 
Indian Penal Code in a most comprehensive sense, and therefore 
the exemption from criminal liability on the ground of consent 
will not be restricted to acts causing physical injury, but extend 
to all private criminal acts, whether they affect body, mind, 
reputation or property. To illustrate the rule, the authors of 
the first draft of the Indian Penal Code say : * “If Z, a grown 
man, in possession of all his faculties, directs that his valuable 
furnitiure shall be burned, that lus pictures shall be ent to rags, 
that his fine house shall be pulled down, that the best horses in 
his stable shall be shut, that his plate shall be thrown into 
the sea, those who obey his orders, however capricious those 
orders may be, however deeply Z may afterwards regret that he 
gave them, ought not, as it seems to us, to be punished for 
injuring Ins property. Again, if Z chooses to sell his teeth to 
a dentist, and permits the dentist to pull them out, the dentist 
ought not to be punished for injuring Z’s person. So if Z 
embraces the Mahomedan religion, and consents to undergo the 
painful rite which is the initiation into that religion, those 
who perform the rite ought not to be punished for injuring 
Z’s person.” 

Most Legislatures ignore this effect of consent altogether, and 
some jurists even deny it in expi’css words. Thus Breithauj)t in 
his work on Volenti non fit injuria, conies to the conclusion that 
IHe Verletzung ties Eimrillitjenden im Allgemeinen, vom rein 

1 Note B annoxoil to the draft* 
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wissenschaftlicJien Standmnlit aiis behandelt, in alien denFdllen^ 
IPO das “ invito laeso ” nieht das einziae ausschliessliche 
Ddiktsmerkmal hildet, wo also nieht auf Grand der ertheilten 
Einicilligung iiberhawpt das Zustandekommen eines Verbrechens 
verhindert wird^ der betre^enden Handlung nieht den Charakter 
der Rechtswidrigkeit nimmt nnd tomit die Stra/barkeit des 
Verletzenden nieht aussehliesst^ 

Practically, however, effect is given to consent as a ground 
of non-liability in every system of law, and the practical 
conclusions even of Breithaupt are much the same as those 
of the Indian Legislature. Thus he also holds surgical 
operations to be free from criminal liabilty, though on the 
ground, that the act causing the injury in such cases is done 
without any criminal or other inimical intent, and directly for 
the benefit of the person injured,® a ground that will justify an 
operation on a person even against his consent. In the case 
of slight bodily injuries also, he admits their non-penality, 
though in an indirect way, and as a result of a rule of procedure. 
Thus speaking of the question of the effect of consent on the 
act of causing them, he says that it is settled well diese ein 
Antragsdelilt isttWid man sieherlhh annehmen muss, doss die 
ertheilte Einwilligung eimn Verzicht auf die Ausiibiing des 
Antragsrechts enthdlt. Ein gegentheiliges Resulted iciirde oiler- 
dings in diesem Falle sehr merkwiirdig sein. Welcher Richter 
iciirde wohl denjenigen bestrafen, der einem Anderen mit dessm 
ausdriicklieher Einwillhjung eine krdftige Ohrfeige gegeben hat, 
nachtrdglich aber von diesem hierfiir gerichtlich belangt wird. 
Wenn der Oesetzgeber bestimmt, doss die Ver/olgung einer wider 
Willen zugefiigten Kdrperverletzung nieht eintreten darf, auf 
deren Bestrafung Jetnand nach der Verletzung Verzicht gdeistet 
hat, so ist umsoweniger rtaeh der ‘ ratio legis ’ eine stra/rechtliche 
Ahndung denkbar, icenn der JJetreffende vor der Verletzung 
dureh Ertheilung der Einwdligung seinen Verzicht auf Bestraf- 
ung erkldrt hat. llier ist al&) die Straflosigkeit nieht in 

der Regel volenti non ht iniuria eine Folge der 


(a) The ininry to a oonsenting penen in general, if dealt with from a purely 
^ientifio point of riew, doef not remOTC from the aot in question its oharacter of 
illegality, aud acconliuglj does not ezolade the puDi«hnient of the injuring person 
in all those oases whore the ** invito Itteno ** does not form the one oxclusive symp* 
tom of tho deliot, that is to say where on the groaod of the consent which has 
hoen given, the reiy existence of the offenoe is not altogether preheated. 


* r. 36. 
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EimoUligung^ sondern des in letzterer liegenden Verzichtes auf 
Aut'dbung des AntragsrechtesS'’^ 

184. Nor is it difficult to explain the principle underlying 
p . . the exemption from liability on the 

exemption from liability. 

sent. In explaining that principle» the 
authors of the Indian Penal Code in the Note B annexed to their 
draft of the Code say ; “ It is impossible to restrain men of 
mature age and sound understanding from destroying their own 
property, their own health, their own comfort, without restrain- 
ing them from an infinite number of salutary or innocent actions. 
It is by no means true that men always judge rightly of their 
own interest. But it is true that, in the vast majority of cases, 
they judge better of their own interest than any lawgiver, 
or any tribunal, which must necessarily proceed, on general 
principles, and which cannot have within its contemplation the 
circumstances of particular cases and the tempers of particular 
individuals, can judge for them. It is difficult to conceive any 
law which should bo effectual to prevent men from wasting their 
substance on the most chimerical speculations, and yet which 
should not prevent the construction of such works as the Duke of 
Bridgewater’s canals. It is difficult to conceive any law which 
should prevent a man from capriciously destroying his pro- 
pertj’^, and yet which should not prevent a philosopher, in a 
course of chemical experiments, from dissolving a diamond, or 
an artist from taking ancient pictures to pieces, as Sir Joshua 
Reynolds did, in order to learn the secret of the colouring. It 
is difficult to conceive any law which should prevent a man 
from capriciously injuring his own health, and yet which should 
not prevent an artisan from employing himself in callings which 
are useful and indeed necessary to society, but which tend to impair 
the constitutions of those who follow them, or a public-spirited 
physician from inoculating himself with the virus of a dangerous 
disease. It is chiefly, we conceive, for this reason, that almost 

On the ground thnt thie is an offence punishable only on a chaige, and we must 
certainly suppose, that tlie consent which has been given, contains a renunciation of the 
exercise of the right. An opposite result in this case would certainly be very 
lemarknblc. What Xudge would punish a man who had given another a sound box on 
the ear with his consent, but who was subsoquently charged by that other for it 
If the legislator ordains that there may not take place the prosecution of a bodily 
injury committed against the will of a person, the punishment of which has, however, 
been renonneed by the injured after the injury, then a penal prosecution according to 
the ratio logit is still less oouoeivablo, when the person in question has declared 
a renunciation of the punishment by givii^ consent already before the injury. The 
immunity from punishment is here accordingly not on account of the rule volenti non 
at iniuHa^ and Uiorefore a oonsequonce of consent, but on account of the renuaoiation 
of tl^ oxeroise of the right of bringing a charge which is involved in the latter. 
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all Governments have thought it sufficient to restrain men from 
harming others, and have left them at liberty to harm them- 
selves.” 


186. The rule, though of a wide application, is sub- 
ject to several restrictions and exceptions, 
■Restriction of the rule specially in regard to oftences against 

the ground of consent. F^son. For consent to justify or ^cuse 

the commission of an offence affecting 


one’s person, it must of course be such as is recognized to be 
adequate for the purposes of the criminal law generally, thus 
having all those objective and subjective qualifications wliich 
are referred to in S. 90 of the Indian Penal Code, and have 


been explained above in Chapters VII and VIII, without w'hich 
it must bo deemed non-existent, and wliich render it quite 
inoperative in cases in Avliich the absence of consent is the 
gist of the offence. That, however, is not enough, and to 
render it a ground of non -liability for other offences, it should 
fulfil such other reciuireraents also as may be determined with 
a vieAV to secure that consent is given after full deliberation, 
and to minimize the chances of the abuse of the lilxirty allowed 
to individuals of suffering harm. It must be given, generally 
speaking, either by a person of more than the ordinary maturity 
of age required for valid consent, or for the benefit of the 
individual affected. These restrictions are in the Indian Penal 


Code laid doivn in SS. 87, 88 and 89, which flcal with the cases 
in which consent is held to justify or excuse acts that would 
otherwise be criminal, on account of the harm caused, or intended 
or known as likely, to be cau.sed by them. S. 87 refers to general 
cases of harm, ivlule S. 88 deals with acts done for a person’s 
benefit, and S. 89 with CH.ses in wliich the person to wdiom the 
Iiann is caused or con tcni] dated to be caused is unable to give 
consent on account of the immaturity of intellect or tho 
unsoundness of mind. 


18G. One of the conditions usually imposed is that the 

. . consent to the aet should be given by a 

pvi.n ntiln *' V n** porsou thoroughW able to understand the 
exemption from liabilitr f i-i i x ® i... rn, • 

in regard to the age. harm likely to result from it. 1 his ability 

is not the same in every case. Where the 
act causing harm is intended to do good to, and done for some 
benefit of, the person consenting to it, any unusual caution in 
respect to his capacity is not necessary. However, where the 
harm consented to is gratuitous, and not intended or known by 
the doer to be likely to be counterbalanced by any good or benefit, 
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a higher degree of capacity is required ; and this is particularly 
so in cases where the harm is not slight, but serious and such as 
no reasonable person ought or is likely to consent to. It is on 
thi.s principle, that S. 87 of the Indian Penal Code, which 
contemplates the case of harm without any intention of doing 
good or causing benefit, expressly provides a higher age than 
usual for the giving of consent. The original draft of that 
section did not contain any such spedal provision, but provided 
for the consent being given by a person of twelve years of 
a^. The Committee appointed in 1854 for the consideration 
of the draft of the Code, which recommended the enactment 
of that draft, considered that a ^lerson of that age, though 
competent to give consent in ordinary cases, should not be 
competent to consent to suffer or to take the risk of harm which 
is caused, or intended to be caused, or known to be likely to be 
caused, by an act done otherwise than for the benefit of the 
jKjrson consenting. Tt) give such consent, they proposed 
that the jierson should be above eighteen years of age, which 
Was the limit adopted in the final draft as enacted. 

Consent Avill therefore not justify an act causing harm under 
that section, when the person consenting to the harm is below 
eighteen years of age. Thus even a private boxing match 
betAveen two schoolboys under that age will be criminal. The 
consent of the master of the school, or even of the boy’s parents 
t»r guardians shall liut excuse the match, as their consent can 
have any opci'ation under Sec. 89, only when the boy to whom 
the harm is caused js behnv twelve years of age, and the harm is 
for his benefit, wluch cannot always be said of a boxing match. 

187. No consent can, however, affect certain rights of 

individuals. What these rights are has 

llcstrietion of the definiteh' determined, but it is 

ill regard to the nature ^ general characteristic of theirs, that they 
ot ilie harm caused. Cannot be affected without affecting the 

interests of the society. They are ordi- 
narily called inalienable, as they cannot be parted with or 
thrown away by the individual to whom they pei^tain, though 
correctly speaking, consent does not involve the alienation or 
a transfer of any right. 

Dr. Wharton enumerates among such rights, those to one’s 
life, liberty, and the pursuit of happiness. It has been ex- 
plained above in S. 5 that the interests of the sodety are affected 
by the harm to the individual generally in a manner only too 
remote for its recognition by latv. And whatever difference of 
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opinion there may be in regard to the doctrine of the inaliena- 
bility of rights to one’s life or limb, it does not appear to have 
been seriously advocated by any jurists of eminence, that the 
inalienability can extend to liberty or pursuit of happiness.* 
The doctrine has, however, been maintained with the greatest 
persistency in regard to life. It is not seldom extended to 
serious injuries to one’s person on the ground that society has 
quite as much interest in the bodily health and integrity of its 
members as in their lives. 

Some jurists deny the doctrine of the inalienability of rights in 
regard even to one^ life or body. Thus Kessler is an eminent 
advocate of this denial. Certain German jurists having 
maintained that doctrine on the ground that such rights being 
Wesembestimmtheiten (the essential elements) of der sittlichen 
Permilichheit (moral personality), he combats it, asking 
whether, the sittliche Persotilichkeit mehr dadurch ehibUsste, 
wenn sie aiif den Besitz eines Zdhnest als wenn sie auf den 
ihres Vermdgem verzichtet.*^'‘'> In another place in the same 
work * Kessler, in speaking of the observation that the volenti 
non Jit injuria is not applicable in the case of bodily injuries, 
terms it as an irrige Voraussetzung (wrong supposition). 

The question has been considerably discussed by other jurists 
also. Stiibel, for instance, maintained the non-imputability of 

{A) Dr. Wharton exemplifies the inalienability of the right of liberty by a reference to 
the iDTalidity of the agreements by a person for absolutcdy giving up the exercise of his 
business ca|)acity. This invalidity is, however, not ou the ground that liberty is an 
inalienable right to the injury of which one^s consent is inefieotive, because an agreement 
not to do business in particular localities will also bo liable to the same objection ^ 
and Dr. Wharton him$^f admits that an agreement of that sort will be sustainable. 
It is even doubtful whether an agreement to give up a certain right can be 
' considered an injuiy, and no question as to the alleged injury can arise 
while the person making the agreement Is willing to abide by it. There can 
be a question of the isolation of liberty only when the person making the 
agreement wants to act In contravention of his agreement, and at that time there will l)e 
no oonsent of bis to any injury to be done to him ; unless of course consent is treated as 
auch only when it is given irrevocably. There is no ground, however, for such a restriction 
of the term consent, and the invalidity of the agreement in oases in which it is invalid 
is due not to the fact of the consent to an injury affecting the liberty of the person 
consenting being inoperative, but to the requirements of tlie public policy which does not 
approve of an absolute restriction of liberty in such oases, though it allows of a partial 
restriction thereof. 

As an instance of his views, Dr. Wharton observes : ** Should it appear that incarcera- 
tions are eff^ted, even by oonsent, by ecclesiastical or medical authority, of persons 
whose liberty is thus wrongfully destroyed, the fact of consent could not, if the doctrine 
here advano^ be eorreot, be used as a defenoe, when such party seeks release. He 
does not dte any authority however for this proposition, and it appears that the 
absence of consent is the very essence of incarceration, and that ttie<’e can be no 
inoBfxseration of a person who gives bis consent to lx» so incarcerated. If the consent 
ie not to iocarooration, there can of course be no question as to the inoffectivonoss 
of oonsent on the ground of the inalienablity of the right of liberty. 

(e) Loees more in giving up the possession of a tooth than in rcnontioing that of 
wealth. 


» I Whart. Cr, L., 160. 

1 

• P. 96. 

♦ Kess. Einw., 4, 

1 

* I Whart. Or. L.. 162. 
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suidde on the general principle of volenti nonjit^ injuria. Hepp 
argued against it. There was a difference of opinion even as to 
whether the doctrine of the inalienability was based on the duties 
which a man owed to himself, or on those which he owed to 
others. The latter view was generally approved, but even tlw 
soundness of that was assailed on the ground principally* that if 
it were established that society had a right to the preservation 
of ones’ life in spite of himself, it must follow as an inevitable 
consequence that society has a right of pimishing intemperance 
and even emigration ; and it was chiefly that ground that 
weighed with Boehmert in his decision against the penality of 
suicide and homicide by consent. 


188 . In early times, indeed, a person could consent to any 

harm to himself. His life and liberty 
II«rm to one’s life like his money and his clothes were all 
among ancients. his own. Murder was only a tort which 

could be expiated for by a pecuniary com- 

S msation to the heirs of the deceased ; and according to the 
ahomeden law, the consent of the heirs can even now excuse 
the extreme j)enalty in spite of the state. In some nations and 
in some cases, suicide was even honored ; while in otlters though 
not punished, it was condemned. Thus in Greece, it was not 
made a punishable offence, but declared to be a bad act. 
Plato and Pythagoras pronounced against it, and Calcante 
opposed the cremation of the body of Ajax to save the holy 
fire being profaned by the remains of a suicide { burial bring 
assigned to such persons as a dishonorable mode of disposing of 
the dead.^ In the early days of Roman and German rivilization 
also, a person could c<»nsent to the infliction of death on 
himself, and killing a person at his request was no offence. 


It was not punished even during the time of the Republic 
among Romans. Montesquieu in his Spirit of Laws says® il n y 
avait pas de lot <jui punit ceux qui se tuaient eux-memes. Cettey 
chez les historiens, est toujours prise en bonne pari et on m voit 
jamais de punifion pour ceux qui V ont fatie The Roman 
law, reflecting the principles of Stoic philosophy considers 
suicide as an act of strength and virtue, si in impatientid doloris, 
aut toedio vitcBy aut morbo^ aut furore, aut pudore^ mori mdluit. 


td\ TIi«re WM no low among them tor the pnnUhmeut of those who kiBed AemaelT^ 
Thfa not wns ohrays taken in good part^by historians, and one new sees those who 

bftTo done it panfslietl. 


Carr. Prog., Art. S. 1X52 (n). 


I 8 Book xxis) Oho, 9. 
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It is someidmes considered that suicide was an oiFence under 
the Emperors, being punished with forfeiture of goods ; but it 
appears that even then forfeiture was allowed only in cases in 
which a person being charged with some oiFence punishable 
with forfeiture of goods attempted to avoid the forfeiture by 
suicide. ‘ It was in such a case not the suicide that was 
punished, as the offence which preceded it. It was on this very 
ground that the heirs of the person committing suicide were 
allowed to avoid the forfeiture by showing that he was 
innocent of the preceding offence he was charged with. It may 
thus be affirmed that the suicide quaniumpte appositamente 
commesso per nuocere ad altri, non punivasi neppure dai 
Eomani ; poiche altro essi non facevano se non impeaire che il 
danno agognato dal suicida si consumasse. “ 


189. The influence of the Christian and the Mahomtidan 

religions encouraged the notion of the 

anditeTon hfrm sanctity of the hum.an life. They both 
one’s life. taught that a man s life was out of his 

control, and, as it were, exclusively of 
and for God. The church resuming the Jewish traditions 
which deprived of sepulture tlie remains of those who committed 
suicide, forbade the celebration of mass over them, and their 
burial with a religious pomp. The Christian religion made its 
effect felt not only in the manners of the jieojde, but also in 
their laws. Under its influence, secular legislation added tem- 
poral penalties to the religious, the forfeiture of the iiroperty 
left by the suicide to the denial of burial to his remains. The.se 
penalties applied to all, excepting only those who laid hand on 
themselves while mad or even sujets d des Afarements d' esprit ; 
and forfeiture was sometimes restricted to those who did that 
to avoid the shame of a condemnation. The Canonical law 
considered suicide not only as a crime but as a homicide, 
est verh homusida et reus homicidii cum se interjiciendo inno- 
eentem hominem interfecerit. 


This attitude of the Church materially restricted the power 
Md the practice of consenting to one’s death. The increasing 
importance of the State and its public character helped to 
strengthen the same conclusion, by subordinating human life 


(e) committed with the object of injuring Another, wai not nnniiihad oven 

wong the Bomana, beoanee they did nothing but prevent the oouenmination of the 
lose aimed at by raicide. 


• Carr. Prog., Art. 1407 (ii). 


I Homnicl.,127. 
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to the State. Stoics argued against that view, but it was 
accented even in the Justinian Code. “It is,” says Locke 
in lus Essay on Civil Grovernment,“ ‘‘ out of a man’s power 
so to submit himself to another as to give him a liberty 
to destroy him ; God and Nature never allowing a man 
so to abandon himself as to neglect his own preservation, 
and since he cannot take away his own life, neither can he give 
power to another to take it.”“ “ Nobody,” he says in another 

place, “ can give more power than he has himself, and he that 
cannot take away his own life, cannot give another power over 

A person’s life is thus now generally -regarded as belonging 
to the State, and even those who deny the doctrine of the 
inalienability of rights altogether, admit that a person’s life 
ought to be preserved in spite of the person himself. It is 
repeatedly laid down by judges'® as well as text- writers that a 
man cannot consent to the taking away of his own life. His life 
is not Ids to take or give away. It would be criminal in him to 
take it, and equally criminal in any one else who should 
deprive him of it with his consent. Cooley in his work on Torts, 
after observing that, says ; “ “ The person who, in a duel, kills 
another, is not suffered to plead the previous arrangements and 
the voluntary exposure to death by agreement, as any excuse 
wlxatever. The life of an individual is guarded in the interest 
of the State and not in the interest of the individual alone.” 

190. Suicide was punished in France before the Revolution 

in 1789, which, however, abolished it 
Immunity of suicide entirely, and proclaimed the principle 
from punishment. of absolute human liberty, and of the in- 

difference of suicide before justice and 
sodety. The present French, Austrian, German, and Italian 
Penal Codes are all silent as to the punishment of suidde ; 
and it is urged in favour of the immunity from punishment of 
suicide, that the injury resulting from it to the person killed 
can neither be estimated nor taken into account ; that the 
injury to the survivor is generally small ; that it produces no 
alarm ; and that it cannot be repeated. 

Francesco Carrara maintains that the imputabilit^ poUtka 
of suidde as a special delit should not only be admitted but 

ti p. 347 . I MoCuc V. Kleiiii 60 Tes., 

It ciis IV. S. 28. I Willey ir. Carpenter, 16 L.R. A., 856. 

«« P. 187. 

48 
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maintained ; as no one can deny that homicide, even though 
committed by oneself, is a thing fruitful of danno politico^ si per 
la perdita che incontra la societh di quel cittadino, per il mol 
esempio che induce ; onde e a temersi per la natura imitatrice 
delVuomo^ che il propricidio si ripeta e si renda frequente^ con 
grave sospetto e dolore delle famiglie e detrimcnto della prospe- 
rita nazionale}^^ 


There are other jurists and lawyers also, who see in the 
suicide an act socially and morally punishable, gui prive la 
colleetivite d'un de ses membres, ct, par la contagion de 
feicample, se rcpercute dans font le milii'U social.^^ Gr^f^'y} G!. J., 
in delivering the opinion of the Supreme Court of Massa- 
chusetts in Com. v. Mink,'’’ even said that. “ sclf-dcstriiction is 


doubtless a crime of awful turpitude ; it is considei’ed in the eye 
of the law of equal heinousness with the nim’der of one by 
another.” The weight of opinion is, however, in favour of the 
immunity of suicide from punishment. 


191. The immunity of suicide from pxinishment has some- 
times been based on the ground that there 
cm be no crime unless there is an injury 
to a right, and a pei*son has no rights over 
lumself, and therefore killing oneself does 
not violate any right. Thus li. Garraud 
observes that the man who commits suicide does not violate 
aucun rapport jar idique, ni avec lui-meme puisqtie tout rapport 
suppose deux termes, ni avec la soviete ris-(i~vis de laqueUe il 
n'a pas l*obligation de vivre.^’* 


Suicide not nn offence, 
as it does not contetn- 
plste injury to any 
rights. 


If this were correct, however, a ])erson committing suicide 
with a view to avoid military service would certfunly be punish- 
able, at least in systems of law in which a person causing hurt 
to oneself with that object is punisJied, as in such a case there 
is clearly found la lesione del diritto della patria, e delle suc- 
cessive redute.^”^ 


(f) Political daznagCi as well through the loss of that citizen, enoouTiterccl bj aociety, as 
through the had example set by it ; whence it is to be feared owing to the imitative 
nature of man that suicide may repeat and render itself frequent, causing grave suspicion 
and grief to the families and detriment to national prosperity. 

(( 7 ) the injury to the right of the country, and of the recruits who arc taken as the 
next ill Older. 


Carr. Prog., Art. 1162. 
** IV (Jar. I)r. Pen., 313. 


123 Mass, 422. 

IV Oar. Dr, Pen., 313. 
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Francesco Carrara considers that the irapunity of suicide is 
not sufficiently accounted for by the theory of the non- violation 
of rights, specially as all good legislations do not admit the 
penality of suicide even where it tends to injure any rights ; that 
the soldier who tired of fighting in lieu of mutilating attempts to 
kill himself, is not punished for the attempted suicide . . . . 
though he thereby offends precisely against the same rights as he 
would have injured by mutilating himself; and the modern schools 
and legislations are generally agreed on the absolute immunity 
from punishment of suicide even when it appears to be committed 
with a view to injure the rights of third persons, or in those 
special conditions in Avhich bodily’^ injury to oneself is undoubtedly 
punislxable.*® The basis of exemption, according to him, is 
rather the absence of an intention to injure any rights, the 
absence of a criminal intention or Avhat is known as dolus. He 
thus observes that it can be said that he who kills himself non 
ha Vammo di nnocsre ad altri, od eludere un diritto altrui : il 
falUto non si nccide per defraudare i creditori, ma per sottrarsi 
al disonore che lo minaccia. Laddove il soldato die si mutila, 
evidentemente intemle a dcfratidare la Icgge, e nuncerc cosi alia 
patria che ha diritto al suo servigio militare, ed alia suceessiva 
recluta costretta a serrire in sua vece ; mirando cosl procacciarsi 
un vivere ozioso ed inerte a dispetto della legge.^^ 


Suicide Bot pun- 
ishable as indicative 
of uiisoundness of 
mind at the time 
of its commission. 


192. The immunity of suicide from punishment is some- 
times based on the presumption of its author 
committing the act in a state of madness 
(furore'). Suicide is generally held to argue 
either insanity, or a mind so distracted by 
misfortune, disease, or unhappiness, as to 
make the offender an object rather of pity 
than of punishment. R. Garraud, for instance, says;** 
V extreme difficidte de savoir si la resolution du suicide a eti 
ou non executi’c dans la plSnitude de ses facultes mental es nous 
parait concluante dans le sens de Vimpossibilite d’etablir uno 
repression du suicide. Gelui qui attente h sa vie n'a pas, en 
efet, le plus souvent, cette liberte d' esprit et cette maitrise de soi- 


(h) Has not the intention of in jnring another, or evading the right of another: the 
banl^pt does not kill himself to defraud the creditors, but to save himself from the 
dishonor which threatens him. Whereas the soldier who mutilates himself, evidently 
intends to defraud the law, and so to injure the country, which has a right to his military 
service, and the successive recruit forced to serve in his place, inteiidiag thus to procure 
for himself an idle and inert life in spite of the law. 

I ** Carr. Prog., Art. 1407. 

8® IV. Clar. Pr, Peo., 314« 


Carr. Prog., Art. 1407. 
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m^me qui sont les conditions de V imputabiliU penale. Quel que 
soit le motif qui Va determine au suicide, s'il se tue, &est 
toujours parce que sa raison a ite plus faible que son mal moral 
ou physique.''*’^ 

Francesco Carrara®, however, dissents from this view. 
Ferrao, the great Portuguese Jurist, has argued strongly against 
it in his work on the theory of Penal Law,” pointing out that the 
instinct of self-preservation is to he found even in animals, that 
brutes do not commit suicide, that among savage tribes suicide 
is unknown, that statistics show that suicide is most rare among 
minors and old men, and that, therefore, suicide is not a conse- 
quence of the defect of reason, but, on the other hand, an 
effect of reason which grows and progresses with it ; that 
the life of a brute is constituted only of a physical force, 
and it is not possible that a force should act against 
itself ; that the life of man is constituted of two distinct forces, 
namely, the spiritual and the physical, which usually act, help- 
ing each other, but that in certain contingencies there grows up 
an antagonism between them, when the spiritual force acts to 
the destruction of the corporal force, and the greater the power 
acquired by spiritual force, the more frequent is the suicide. 

193. A more real ground for the immunity from punish- 

^ - ment of suicide is that a dead iierson 

ishio* ^ c^nnot be adequately punished with ad- 

vantage. The suicide itself, which the 
law would otherwise punish with its utmost rigour, puts the 
offender beyond the reach of the infliction of all punishment. 
M. Bertauld in his Cours de Code Pcnal^ observes that the man 
who ^sposes of his life se derobe a la repression. R. Garraud 
in his treatise on French Penal Law observes that the cause of 
the impunity of the suicide is suicide itself. La mort empecihe 
tout proems.” 

Livingston excluded suidde altogether from his Code, and in 
defence of that in his Introductory report said: “Suidde can never 


(<) The extreme difficulty of knowiag if the resolution of the person oommitting tire 
suiQiue has been ex^uted in the fulness of his mental facnltics or not, appears to ns to be 
conclusiTe in the^ sense of impunity of establishing a repression of suicide. He who 
injures his own life has not, in fact, most often that liberty of spirit and that mastery 
o^r himself whicdi are the conditions of penal imputnbility. Whatever may be the motive 
which has determined him to suicide, if he kills hiinself, it is always bocanse bis reason 
lias been more weak than his morals or his body bad 


Oar. Prog., Art. 14^7. 
VIK 44. 


»» r. 370, 

» IV. 314. 
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be punished but by npiking the penalty (whether it be forfeiting 
or disgrace) fall exclusively upon the innocent. The English 
mangle the remains of the dead. The inanimate body feels 
neither the ignominy nor pmn. As a natural result, the mind 
of the innocent survivor alone is lacerated by useless and savage 
butchery, and the disgrace of the execution is felt exclusively 
by him. The father, by a rash act of self-destruction, deprives 
his family of the support he ought to afford them ; and the law 
completes the work of ruin, by harrowing up their feelings ; 
covering them with disCTace ; and depriving them by forfeiture 
of their means of subsistence. Vengeance is unknown to our 
law ; it cannot, therefore, pursue the living offender, much 
less, with impotent rage should it pounce, like a vulture, on the 
body of the dead, to avenge, a crime which the offender can 
never repeat, and which certainly holds out no lure for imita- 
tion ; the innocent, we have assumed, should never be 
involved in the punishment inflicted on the guilty. But here, 
not only the innocent, but those most injured by the crime, 
are exclusively the sufferers by the punishment. We have 
established as a maxim, that the sole end of punishment is to 
prevent the commisson of crimes; the only means of effecting 
this in the present case, must be by the force of example ; but 
what punishment can be devised to deter him, whose very crime 
consists in the infliction uf>on himself of the greatest penalty your 
law can denounce ? Unless, therefore, you use the hold which 
natural affection gives you on his feelings, and restrain him by 
the fear of the disgrace and ruin with which you threaten 
his family, your law has no effective sanction ; but humanity 
forbids tliis.” Most of the modem laws have generally repu- 
diated confi.scation which to reach the guilty punishes his family. 
Nor do present manners tolerate penalties which unable to 
reach the guilty were inflicted only on dead bodies. La 
punition ne pourrait done itre, en difinitive^ qu'une fl6trissure 
•pvhlique; mats quel serait Veffet de ce blame dipourvu de 
sanction, de eette infliction morale prononcie sur une tombe”^ 

Ferrao observing that this is not consistent with the prin- 
ciple on which rewards are given for the dead, says that 
you decree glory for a soldier who encounters death assailing 


(j) Tlie punishment could be definitely only a public Btigma ; but what will be the 
effect of this blame derived of sanction, of this moral infliction pronounood over a tomb. 


III Adoph. and Hdlic, 477. 
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the trenches of the enemy, and if you decree that glory and 
grant medals to his corpse to encourage others to imitate him, you 
ought also to decree infamy against the suicide to prevent others 
from following Ins example and causing such damage to the 
society.*' R. Garraud,*® “ on the other hand, observes that even 
if this may stop a few suicides, how many others would be pro- 
voked by des recherches indiscretes, by the publication of en(|uiries 
which necessarily must result from it, on account of the force of 
imitation or the contagion of example. In expressing his doubts 
about the efficacy of the punishment of suicide, he says : Gelui 
que ne peux'ent arreter ni Vhorreur de la mart, ni les liens les 
pluschersde la nature, niles craintes d'lme ^fernitd malheureuse 


ne saurait Hre retenu par des lots qui xt’afieindront qae 
cadavre ou sa mhnoire. Dira-t-on que s'U meprisait cis 
pour lui-menie, il les redouterait, du mains, pour sa famille, 
laquelle rejaillirait Vignominie de la condamnation 1 


son 

lois 

sur 


Mellio in his ‘Institutions of the Criminal Law of Lusitania ’ 


saj's : Hoc delictum impune est, vel quia auctor potesfati 

humanae jam non subditur, vel quia quern propria^ vitae, n.voris 
et cogiiatorum amor ah eo parando non deterret, minus deierrere 
potest poena post mortem inflicta. Francesco Carrara also ob- 
serving that the sole consideration of political convenience is a 
sufficient consideration for excluding suicide from the category 
of offences, says : La impotenza di irrogare contra it cadn- 

vere una jjena che non ahhia del barharo o doll' i ngiuKto : la 
commiserazlone verso la famiglia gin trojxpo afllifta e avi'ilita : 
la inutilitii di rafforzare con la esemplarita di una pe-na 
Vamore della propria vita bastantcmente radicato in noi dalhi 
natura; sono considf-razioni che a tutta ragione persuasero 
molti legislatori contempnranei a passare sotto silenzio cotesto 
fatto ; e conseguentemente a non elevarlo alia condizione di 


{It) He whom neither the horror of death, nor tlie dearost ties of nature, not 
the fear of an unhappy eternity ooiild not prevent, would not be restrained by the laws 
which reach only hie corpse or his memory. One will bjiv, that if he scorns the Jaws 
for himself he would fear them at least for his family, over which the ignominy of the 
condemnation would reflect itself. 

(Z) The inability of inflicting on n dead body a penalty which would not be barbarous or 
unjust ; the sympathy with the family already too much afflicted or humbled ; the use- 
lessness of enforcing the love of one's life by moans of penalty as an example, sufflciently 
implanted in us by nature ; are considerations which in nil reason have pemuaded soveral 
contemporary legislators to pass over this act under silence ; and couscquontly not to 
elevate it to the condition of a delict. 


** VII. Theory Penal Law, 40, 
• ® IV. Gar. I)r. Pen., 814. 


Tit I., S. 23. 

Carr. Prog., Art. 1166. 
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194. By the common law of England, suicide was con- 

. . sidered a crime against the laws of God 

law ° " English and man, for which the lands and .chattels 

of the person committing it were forfdted 
to the king ; his body was denied all Christian rites, and allowed 
only an ignominious burial in the highway with a stake driven 
through ; and he was deemed a murderer of himself, and a felon, 
felo de se. The forfeiture was abolished along with that for 
other felonies by the Forfeiture Act, 1870 ; section I of which 
provided, tliat “ no confession, verdict, inquest, conviction, or 
judgment of or for any treason or felony, or Jielo de se shall 
cause any attainder or corruption of blood, or any forfeiture or 
escheat.” In regard to the burial also, the Interments (_felo 
de se) Act, 1882, ]irovide8, that “ it shall not lie lawful for any 
coroner or other officer having authority to hold inquests to 
issue any warrant or other process directing the interment of 
the remains of persons against whom a finding of felo de se 
shall be had in any public highway, or with any stake being 
driven through the body of such person,” but that he would 
be interi'cd ivhere lie would have been interred if the verdict of 
felo de se had not been found against him. That Act did not, 
however, authorize the performing of any of the rites of Chris- 
tian burial on the interment of the remains of any such person, 
and is not to be taken to alter the law or usage relating to 
the burial of such persons. The only penalty now attending 
the offence of felo de se is thus a denial of the right of 
Christian burial. Forfeiture of goods not being allowed in the 
United States, suicide is practically not punishable there, yet 
its criminality is recc^gnized whenever the question has a 
bearing collaterally ; as, for example, when one w'ho in attempt- 
ing to kill himself, accidentally kills another, is held guilty of 
criminal homicide. 

195. While suicide was deemed a heinous offence, an 

to commit it was sometimes 

even as voluntary homicide ; 
tamen perindh ac si delictum 
consummasset. With a change in the views about suicide, its 
attempt also ceased to be punishable. As a general principle, 
an attempt to do what is not an offence cannot be deemed an 
offence. It is thus no longer punishable in France, Germany, 
Italy and some other countries. 

The chief objection against its penality is that a tlu'eat of it 


Penality of attempt 
of suicide! ^ punished 

minitur 
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si aqgiungeva un nuovo motivo di uceidersi a colui che gih tanti 
ne aveva da aver tentato la propria strage.^ 

It is sometimes attempted to punish an attempt to commit 
suidde as that to commit homicide, suicide being deemed 
a species, of homicide. Pessina went even to the length of 
requiring that the attempt at suicide should be punished with 
the same severity also. Boehmert, Francesco Carrara and others 
consider that view as fundamentally wrong, on the ground that 
suicide is not comprised in the genus homicide. Besides in 
countries where, as in France^ an attempt is generally liable to 
the same punishment as is fixed for the principal offence, the 
result of treating an attempt at suicide as an attempt of murder 
may be to condemn to death tbc person who had in vain 
attempted to kill himself ; and thus the executioner would in 
compliance with law do the act which he hod attempted agmnst 
law unsuccessfully.** 

In England, an attempt to commit suicide is not deemed 
an attempt to commit murder, but only a misdemeanor triable 
at Quarter sessions.®* In Reg. v. Doody^^ the prisoner was 
indicted for unlawfully attempting to commit suicide, and 
Wightman, J., told the jury that “ the offence charged consti- 
tuted, beyond all doubt, a misdemeanor at common law." 
The rule appears to be the same generally in the United States. 
Thus Dr. Bishop says :** If one attempts to commit self- 
murder and fails, is he indictable for misdemeanor as though 
the attempt were on a third person ? There would seem to be 
no ground for distinguishing the two cases, or distinguishing 
the common law of England and of our'States on this question. 
And by the common law as administered in England, this is an 
indictable misdemeanor.” 

The New York Penal Code provides*^ that a person who with 
intent to take his own life, commits upon himself any act wiiich 
is dangerous to human life, or w'hich, if committed upon or 
towards another person and followed by death as a consequence, 
would render the perpetrator chargeable with homicide, is 
guilty of attempting suicide ; which will be a felony punish- 


(m) Would add a new motive to kill oneself for him who had already had so many 
aa to have attempted hie own deitructioa. 


*** Carr. Prog., Art, 1165, 

Carr. Prog., Art. 1165 (n). 

Keg. V. BnrgCBs, 9 Cox C. C., 247. 


® 0 Coz 0. 0., 403. 

II Bish. Or. L., 083. 
» S.S. 174, 178. 
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able by impnsonment for two years, or by a fine not excced-r 
ing one thousand dollars, or both. It has generally been held 
that in the absence of a special statutory provision, where 
suicide is not a crime, an attempt to commit suicide cannot be a 
crime; and that a provision for the punishment of an attempt, 
does not make suicide itself a criminal offence.®® But in some 
of the States, it has been held to be punishable even in the ab- 
sence of a statutory provision. Thus in Massachusetts,®* it was 
held to be an ofi'ence, on the ground that suicide though not 
technically a felony, “being unlawful and criminal as nudum in 
se, any attempt to commit it is likewise unlawful and criminal.” 

196. As a rule, suicide not being .punishable, its abetment 

„ , , , also is not punishable on mere general 

ofr^cidc^ o “ e principles. Nor is there any special pro- 
vision for the punishment of the abetment 
in the German, French, and Austrian Penal Codes. As a 
result of this, those who have instigated one to the suicide, 
those who have aided or assisted him in the acts of prepara- 
tion for it, those Avho have given instructions to commit it 
or furnished means for its execution, for example, the arms, 
the poison, are all free from punishment. This immunity 
is, hoAvever, generally disapproved. The abetment, in this 
case, is worse than the principal offence, and has none of its 
excuse. R. Garraud in Ws Trait e Du Droit Penal Francais** 
observes tlmt this participation is an act socially and 
morally reprehensible, qui ne peut s'expliquer, comme Vacte du 
suicide^ par un egarement d'esprit, un trouble de V intelligence. 
So that the legislature, continues R. Garraud, even if univill- 
ing to make suicide an offence, has the right and the duty of 
punishing under the special designation of “participation in 
the suicide of another ” those Avho should provoke any one to 
commit suicide or co-operate in it. In the Hungarian Penal 
Code, and in the Penal Code of the Pays Bas, there are special- 
provisions for tho punishment of an abetment of snidde. The 
Spanish Penal Code expressly provides for the punishment 
of a person helping an individual to commit suidde. 

The Italian Penal Code®* specially provides for the punish- 
ment of a person who should have persuaded (determina) 
another to commit suicide, or given him assistance in commit- 


Vide Darrow n. Family Fund Soo.| 
116 N, Y., 637. 

Heaoham v. Now York Benevolent 
Assoc.) 120 N.Y.) 237* 


Com. r. DenniS) 105 Mass., 162. 
Com, V, Mink, 123 Mass.. 482 , 
*0 IV. 315. 

*1 S. 335, 

S,370, 
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ting it, provided, of course, that the suicide is committed. 
Francesco Carrara in justifying the punisliment of the abetment 
of suicide by participation says : E do perche sehhene io nun 
abOia diritti sojtra me steseo, e nel fatto di uccidermi non d 
possa ravi'imre, quanto a me, la vlolazione di un dintto, pure 
bisogna bene in me riconoscere un diritto supra gli altri, per 
il quale essi sono tenuti a rispettare la mia vita, ed a non 
pvocacciare die la medesima da violentemente troncata, fosse 
andie per la stessa mia mano. Chi volordanamente coopera per 
qualsivoglia modo alia mortc di un uumo, viola senza dubbio il 
dovere giuridico che cgli ha di rispettare la vita altrui, e di 
astenersi da qualunque atto die possa menomarla. He da 
cotesto dovere giuridico lo sdoglie il consensu della vittima; per- 
die e inattendibile, cademlo sovra cosa della quale essa non b 
libera dispositrice. Ne vi e rajioiic giuridica per dirlo sdolto 
da tale dovere per la mera aecidenta/ifa maferiale die lo stru- 
mento del quale egli d raise a procacviore la morte altmi fosse 
pinttosto la mano della stessa vittima anzidic la propria, o fpiella 
di un tcrzo. Jm imputnhilifd dello strumentu non e condizione 
necessaria alia imputaiilita del motore dello strumento. Che io 
per uccidere altri mi valga di sedleraio skai io, o di un pa/.zo, o 
di un fancinllo, odi un aniniole,o di un ordigno meocanico, o della 
mano del mio stesso nemieo, torna all’ istesso. lo ho rolvto, 
V altrui morte; V ho rolutu cngionare con un atto esterno da me 
diretto a quel fine : la ho efettiramsnte cagioitafa con tale atto. 
Sono dunque responsabile di una voloutaria niolazionc di 
diritto. Per eliminare da me codesta responsaldUtd fsla nella 
uecisione, sia nel danneggi'uncnto del corpo altrui') non vie eh 
una formula possibile : voglio dire quellaehe renda giuridicamente 
oqyeratico di ecssazione di diritto il amseuso del pazieute. Ma 
cotesta formula b ineuxet labile in faccia ai prindpii fonda- 
menlali del diritto naturale 


( 1 ) This is because thouv'ti I have uo rights over iiiyHelf, and in the aett of killing 
niysolf tlicre winnot bo iuuml, in (o llio violutioii nf vi’L il is Yory 

iieoopwiry to reun^niize in mo a riglit over others, by wliioh they me boiind to ro- 
b])COt iny life, and not to procure thal the same may bo ent oil’ violently, oven tliough it 
may bo Ity my own hand. lie who co-o|ierHtoff in w hatever manner in the death of a 
man, without doubt violates the juiidicjul duty whieh he luis t(» rospoet the life of an- 
other, ami to abstain fn>nj every act whieh can diminish it. Nor does the consent of 
the victim absolve him from that juridical duty, becaiiso it is immaterial, bcarijipf as it does 
on a thing whicli ho is n<»b free to dihfKwe nt. Nor is there a juiidioal reason for Haying 
that he is absolved from sut-li duty by the iiiero iimtcrial accident that th(‘ instru- 
ment of which ho wants to make use in pn»cnriiig the >Iealh of auothor is rather the hand 
of the victim hiniKclf, than his own or that uf a third person. The impiitnhility of the 
instrument is not a necessary condition ot ll-.e iinpii lability of iho person using the in- 
Btnimeut.Tliat to kill another 1 make use of a scuundi-cJ, assasBin, or of a madman, or of a 


Carr, Prog,, Art. 1108, 
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197. Ill the English Inw, the common law rule that an 

accessory before the fact could not be 
. suicide punished unless the principal was first 

•n tried and convicted, Jtood often in the 


way of tlie punishment of an abettor of suicide, except when he 
could be treateil as a principal in the second degree. Thus in 
Rej]^ V, Jhtsfiell** and in B:g. v. Leddmjton,*'^ the abetment by 
procuring the poison and by instigation was respectively held not 
to be cognisable by the courts as the principal was not triable* 
and an acquittal was wcorded. Generally - it was held, how* 
ever, tliat if one persuaded another to kill himself, the adviser 
Would be guilty of murder ; and if aqierson took poison himself 
by the persuasion of another, though in the absence of the 
persuader, yet it would be a Mlling by the persuader ; and he 
a princijial in it, though absent at the taking of the poison.** 
The common law rule has, however, now been generally 
rejiealed, and an alxjttor of suicide will not escape punishment 
on account of it. It has been said: ‘* If the murder of one’s 


self is felony, the accessory is equally guilty as if he had 
aided and abetted in the murder of A by B, and I apprehend 
that if a man murders himself, and one stands by, aiding in 
and abetting the death, he is as guilty as if he had conducted 
liimself in the same maimer where A murders B.” 


Intlie United States, Dr. Bishop says :*^*‘ though a dead man 
cannot ])racticaliy be jiunislied, there may be collateral con- 
seijuences, Avhether the murder is of one’s self or another. If, 
under the common law as it was administered in Enghmd 
when tliis country was settled, one advises another to kill him- 
self, and he docs it in the presence of the adviser, the latter 
becomes guilty of murder, jirobably as principal of the second 
degree, but at all events as prinitipal. And it is the same in 
onr States. As suicide is felony, not misdemeanor, if it is 
committed in the adviser’s absence, the latter at the common 


law gties free of punishment ; because the principal, being dead, 
cannot be first convicted. In reason, on a question probably 


child, or of an auiinal, or of n mecliiamca contiivauco, or of the hand of luy own enemy, 
comes all to the Mitne. 1 have witihed the death of another; I have caused it by an 
external act directed by me to that end : I have oifeotively caused such act. I am, there* 
fore, responsible for the voluntary violation of a ri(^ht. For to eliminate the said responsi* 
bility from me {whether of horaioide or of lx)dily injury to another), there is no possible 
formnia — I wish to «ay — owe, vliioh renders the consent of the passive subject jurid cally 
operative of the cessation of the ri^ht. Such afornmla oannot be acoeptable, however, 
in the face of the fundamental principles of natural law. 


** 9 0. & P., 60 (n), I *** in Puss. Cr., 6. 

9 (J. & P., 79. 1 11 Bish. Ci\ L., G83. 
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not decided, the statutes which widely prevail among us, mak- 
ing the accessory before the fact in felony a principal felon, 
should, in the States Avherein they have been enacted, be held 
to work a reversal of this doctrine, subjecting the instigator in 
these cases to punishment.” The New York Penal Code thus 
provides, that a person who wilfully, in any manner advises, 
encourages, abets, or assists another person in taking the 
latter’s life is guilty of manslaughter in the first degree, and 
if only in attempting to take the latter’s life, be is guilty of a 
felony.** 

And so far is the principle carried, that in C(?nt. v. Bowen*^ 
the abetment of suicide, committed even by advising a felon 
already ctaidemned to death was held to be an offence. Parker, 
C. . 1 ., in charing the jury on that point, said : “ The com- 

munity have an interest in the public execution of criminals ; 
and to take such an one out of the reach of the law is no trivial 
offence. Further, there is no period of human life which is 
not precious as a season of rejicntance. The culprit, though 
under sentence of death, is cheered by ho})e to the last moment 
of his existence. And you are not to consider the atrocity of 
this offence in the least degree diminished by the consideration 
that justice w as tlnrsting for its sacrifice, and that but a small 
portion of Jewett’s earthly existence could in any event remain 
to him.” 

It has been attempted to treat suicide as homicide in a few 
other cases also, as in the case of an attempt, but suicide 
though wicked and injurious to society is not to be compared 
with or deemed to fall w'ithin it, though the attempt to commit 
suicide may be punished as an offence sui generis. 


19 S. The Indian Penal Code ])rovides expressly for the 

punishment of an attempt to commit 
Attempt Riid suicide, as well as for an abetment of it. 

Ihe authors of the first draft of the 
Indian Penal Code proposed even to make it a culpable 
homicide by consent to voluntarily induce a jierson to put 
himself to death, and the provision was omitted finally, only 
because it w’ns considered as likely to lead to difficulties by 
affording pretext for false charges.^”^ The Code, however. 


(B) Campbell, in communtiog on the pFovieioa observed, that nothing was moro 
cuminou than for native women of all ages to throw theiiisclves into wells on the merest 
xkiomcDtary impulse of passion, ez^uted generally by tlio most trifling causes, such as 

175 & 170. I Masi., «6C. 

Imlian Law Commissioners’ First Report., Para. 200. 
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does not justify the voluntary causing of death in any case on 
the ground of couseut. 


Cunfusion of abetment 
of suicide with homicide 
of consenting person. 


199. The abetment of suicide is sometimes confounded 

with homicide by consent. This is 
often due to the fact that it is frequently 
difficult to determine in individual cases 
whether there is only an abetment of 
suicide, or homicide by consent ; and in some cases, the two 
acts are so close to each other that it is indeed impossible to 
determine the exact line between them with certainty. This 
difficulty however is not a sufficient reason for conibunding 
acts essentially and juridically different from each other. ^ 


In France, Adolphe and Helie in their work on the theory 
of Code Penal ® say : Est-U vrai, en premisr lieu, qu*il 
n'y ait de suicide proprement dit que lorsqu'une personne 
se donne elle-mcme la mart ? Est-il vrai que cet acte doive 
perdre cette quaJification aussitut que la mart part d>uue 
autre main que la sienne ? Cette assertion, qui repose 
uniquement sur VHymologie du mot, ne parait pas exacte: 
c'est la volont6 qui fait le suicide, et non pas facte ma- 
teriel de se donner la mart. L'homme qui de son propre mou- 
vement se precipite d la houche d'un canon, ou qui sans nicessite 
court au-devant des bodies ennemies, cet homme ne sera-t-il pas, 
suicide '? Q>u' imports que vous teniez vous-meme farms qui 
t'a vous detruire,' ou que cette arms parte par feffet d'une 
machine que vous aurez prepares ? Aura-t-elle tin caractere 
different parce que vous aurez depose farms mtre les mains 


au unexpected reprimand, a thwarted wif»h, the colio, &o.,nnd those who are a£9ioted by 
such female folly, are us its «illc^e<l instigators, too often harassed most uiijnstly by the 
police, for fatal oonsequences produced by the deceased alono. " And referiing to that, 
the Commissioners observed, ** We are inolined to think that the explanation by which 
iiidnoing a person voluntarily to put himself to death is declared to be voluntary culpable 
Jioinicide by consent, would give an opening to a great ileal of vexation ami' 
oppression in the manner suggcsteil by Mr. Campbell. The word ' inducing* is so oompre- 
heiisive that it wouUl afford ample verge and scope to malioe and corruption to work 
safely ill getting up pretended ohargea against innooeiit persons founded on ciroumstancea 
in their domestic history which may be plausibly distorted, and in o.auBing distressing 
inijuiries thereupon into family matters. 'We are led to oonolude that it will be better to 
omit the explanation. Oognizanoo would then be taken only of such cases of proposed 
indneemont to suicide as clearly amount to mui’dcr. There may, indeed, arise oases in 
w'hich it would bo improper to treat the person who had indnoed another to commit 
suiuido os guilty of murder, althougli the ciroumstauocs of the ease might be olearly 
within the definition, and the par[) 08 e might lie evident ; a^, fur example, where the high* 
born native of India induces the females of his family to take poi&on in order to save 
themselves from iiollution in an expected assault of a licentious soldiery, but snob arc 
cases to which— wo agree with Sir J. Awdry— the prerogative of meroy would |iFoper1y 
apply.** 


> Ereithaupt, 44. 


1 * III, 462. 



390 ABETMEST OP SOICIDE CONPDSED WIIQ IIOMIOIDB. 


[S. 199 . 


d'une personne u)nora7ite, ausai aosugle et decouie tjue cstte 
machine f N^est-ce pas votre rolonte- sinon votre main, qui en 
jn-essera la detente ? Eh quo! ! un homme aura artnS 1e Was 
d*un sei’idteur decoti^, il aura hnperieuseinent d*une aveu- 
gle amitU’la preparation d'un poison, lui sent eiijin aura ine<iit<i 
sa propre mart et en aura fait les appro ts, scs instances n'auront 
raincn qa'avec peine la resistance qn\»i lui opposait, et Von 
voudiait, pour apprecier csfte action, faire abstraction et de son 
co7tcoui's et de ses e.fforts, et ne voir que le fait d'un autre dans 
Vacte dont il a lui-meme ordonne la perpetration ! Non, la 
main elranph'e dont il s'esl seroi, qnelque eriminelle qu'ait etc 
son aide, n'a plus He qu'un insti'ument, vne arme dont il a 
dhitje les coups; V attentat ns psut chanipr de niture, pares 
qii'U a ehanpe de mode dl e.vi!cution ; son caractere 7i'esl pas dans 
la pmns e^tcrieure de la mart, mais dans la rolonte qui 
V impose ; des qu'eUe est le resultut de Vordsx de la pei’sonne 
homicidi'e, elle constitue un veritable suicide. I'Jie fallacy 
underlying this is explained by l>roithau])t who j)oints out 
tiiat there can be no will to cause the death in an engine 
used as a means of causing it, while it must necessarily exist 
in him who kills one with his consent ; and that the lijuid of 
the Iverson who kills another witli his consent must be more 
than a tool directed bv that other, Ijeing directed ratlier bv the 
will of the former, and that therefore the act causing the 
death must be ascribed rather to him than to the person 
killed.* 


(/w) Is it true that there is saiciilc, in the proper 8011*10 of the word, only \vhtMi a 
poison hns ciiusod his own death? Is it true thrit this act oui^ht to lose that doRi;[|rtiation, 
directly the death proceeds from a hand other than his own ? This nsterlion, which rests 
Only <»n the etyiuology of the word, docs not appear exact : it is the will which inake^ 
the suioido, and noc the physical act of causiiij^ death to oneself. The man who of 
his own accord precipitates himself U^fore the oannou's iiiouth, or wlio without necessity 
runs in front of the enemy’s b.ills, will he not be a suicide ? What does it matter that 
you yourself held the weapon which was going to destroy you, or that that weapon was 
directed by the force of a machine which you hail jiretiared ? Will it have a difPcrcub 
character, because you hare ])]aced the weapon in the hands of nu ignorant person, ns 
blind and devoted as that tnaohino ? Is it not yonr will, if not your hand, wtiioli will 
press the trigger of it ? £h what, a man should have armed the hand of a devoted 
servant, he should have imperiously required of a blind frieudship the preparation of a 
{loison, ho alone should have finally meditated his own death, and should liave made the 
preparations for it, his entreaties baring with difficulty overcome the resistance which 
one opi>osed to him, and one w'ould wish to appreciate tin's action, to make abstraotion 
of liis agreement and of bis efforts, and see only the act of another in the action of which 
he has himself ordered the perpetration. No, the hand of the other, by which ho is 
served, though it has been criminal in aiding him. has been no more than an inKtrument, 
ail arm of which he has directed the blows ; the asmnlt cannot change the nature, 
liecause it has changed the mrMle, of execution ; its character is not in the exterior form 
of the death, but in the >vi 11 which imjioses it ; and os it is the result of the order of 
the person killed, it constitutes a veritable suicide. 


Brcitiianpt, 
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So far is the confusion carried in England, that if two persons- 
agree to commit suicide together, and only one dies, the survivor 
is held guilty of murder. In Rsx v. Dyson* the prisoner had 
cohabited -with the deceased, for several months previous to her 
death, and she was with child by him. Being penniless and in 
a state of extreme distress, they both went into a boat to drown 
themselves. There was some doubt as to whether he fell into 
the water intentionally or accidentally ; but he struggled back 
to the boat, when he found tliat she had gone into Avater, and in 
spite of his efforts to save her, she Avas droAvned ; and the 
judges, on refei’cnce, observed that “if the deceased threw 
lierself into the Avater by the eneouragement of the prisoner, and 
bctause she thought he liad set her the example, in pursuance 
of their previous agreement, he was a principal in the second 
degree, and AA-as guilty of murder.’’ This observation Avas 
followed in Bey. v. Aiisoii* in Avhich also the prisoner and the 
deceased had been liAung as man and Avifc, and being in 
great distress, agreed to poison themselves, and took 
laudanum, and she alone died. Patteson, J., held, “that if 
two j)ersons mutually agree to commit suicide together, and 
the means emjdoyed to produce death otily take effect on one, 
the survivor will, in [)oiiit of law, be guilty of the murder of 
the one Avho died.” Jn Jiey. v. Jessoj),* the prisoner and the 
de<-eased purchased laudanum sej)arately, but took it jointly, 
the piisoner h-aAung taken it first. Field, J., said: “ It is 
contrary to the Jaw of the land to commit suicide, and if tAvo 
persons meet together and agree so to do, and one of them dies, 
it is murder in the other. ” 


200. Tins confusion of abetment of suicide Avith homicide 

by consent ajApears to be clearly an error. 

Abetment of suioidc English ca.ses referred to in the 

homicide bj consent. preceding section fell clearly Avithin the 

categoi’A' of the former, as tlie act causintr 
the death in them Avas the act of Ihe deceased himself and not 
ofhi.s associate in crime. Jn liluropean countries, and especially 
in France, they arc usually treated as constituting abetment; 
and liomicide by consent is restricted to cases in AA’hich 
the act of the associate causes the death. li. Garraud, for in- 
stance, observes that if two persons Avishing to die together have 
sought for death in a double suicide, there are in reality tAvo 
suicides and not tAvo homicides, if then le projet de s'enlever 
la vie venait a n't-tre execute que quant a Vune aes persomies nui 


*Uu8B. & It., 533. 


(jue quant 

I » 8 d * l*., 418. 
“ 16 Cox C. C., n04. 
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avaient forme ce projet, V autre ayant manque son coup, on ne 
pourrait poursuivre celle-ci, puisqti^elle liaurodt commie qu'une 
tentative de svicide. ^ 

In Italy, Francesco Carrara refers to the case of two lovers 
who determine to kill themselves by means of poison or 
asphyxia caused by carbon, and jointly prepare the poisonous 
cup or the fatal room. Both voluntarily drink the contents 
of the cup or shut themselves up in the mephitic atmosphere, 
but the wonmn alone dies, and the man is saved. Voi potrete 
obiettare a questo uomo la partecipa:ione alCaltrni suicidio, ma 
non potrete mai obiettargli di essere autore di omicidio. La 
donna rolontnriamente prese il nappo di stia mano e trangugib 
la pozione micidiale : la donna votontariamente si corico nell ’ 
atmos/era mefitica. L'uno o I* altro atto essa fec^, cOHsapevole 
deU* effetto a cut correva incontro, e per fine di tbrre la vita al 
suo corpo. Tutta interala sua personalith concorse aW atto: 
Vanima che delibttro e voile ; it corpo che esegui Vatto consumativo 
della strage, Essa e Vautrice della propria uccisione, Vamante 
non c che un parted pe o pzr •q.reparazione o per consiglio. ® 

In Germany Wachter says® that Der einen Einmlligenden 
Todtende nicht bios Gehilfe bei einer That des Eimcilligenden, 
sondern Urheher der Todtung dnes Dritten ist,^”^ Breithaupt in 
his work on Volenti non fit injuricd^ explains A'ery clearly the 
distinction between abetment of suicide and homicide by con- 
sent. He says : Derjenige, welcher einen Selbstmord begeht, ist 
selbststdndig bei der Vernichtiing seines Daseins thdtig. Diese 
sdbststdndige Thdtiykeit idrd auch in dcm FaJle nicht aufoehoben, 
wo ein Anderer dem Selbstmorder zu seiner That Beihilfe leistet, 
Ms idrd also dadurch dass der Getddtete einen Anderen seine 
Selbsttodtunq vorbereiten, sick bei ihrer Ausfiihrung UHterstiitzcn, 
etc. I'dsst, an dem Kriteriumdes Selbstmordes nichts geiindert, Der 
dngentliche Thdter ist uud bleibt hier der Verletzte, der Getddtete ; 


(n) Toa can charge this man Avith participating in another's suicide, but you 
can never charge him with being the author of a homicide. The woman voluntarily took 
the cup in her hand^ and swallowofl the deadly drink. The woman voluntarily shut 
herself up in the mephitic atmosphere. She did both the aotSi conscious of the 
effects she pursued, aud in order to set free the life from her body. All throughout, 
her own personality concurred in the act : the mind w'hioh deliberated and wislunl : 
the boriy which executed the act consummntivo of death. She is the author of her own 
death, the lover is only a |>artici|)ator cither by preparation or by advice. 

(o) he who kills a consenting person is not merely an abettor in the act of the con- 
senting person, but the cause of the killing of a third party. 


» JV Gar. Dr. Pen., 820. 
® Carr. Prog. 1167 (n). 
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er liefert bios, wie MittermcUer ** zutreffend aus/uhrt, den Beweis 
dafii'!', dass sein Wills, sick das Leben zn nehmen hiszum letzten 
Augenblick beharrlich hlieh. Hei der Todtung uiit EimciUigung 
dagegen tcill dir (Jetddtete allerdings gleich fal Is die FJ erbeifuhrung 
des vrhtzenden Erfolges, dieser Wille aber bsth'dtigt sick nicht 
durch Selbsthandlung; er iciirde nimmermehr die Katastrophe 
herbeifuhren konnen, wenn nicht ein zweiter Wille vorhanden 
gewessn ware, welcher selbststdndig verletzend gewirkt hdtte‘, 
einzig und allein der Wide des Tddtenden hat thatsdchlich den 
Tod bewirktj" 

201 . Homicide by consent, on the othei’ hand, is a real 
„ . , homicide. The person killed by it indeed 

liORiicide by consent „ v •. , • j .iT l .. i i i 

is real liotnicide. Solicits his death, but he takes a purely 

passive part ; the author of the act, the 
principal doer being only he who causes the death. His act 
falls clearly within the definition of murder, and consent does 
nob appi ar to be recognized as a complete justification of it in 
^ny system of law. Dr. Wharton, in his work on Criminal Law, 
observes,'* that consent in such cases is no bar to punishment, 
is an axiom acknowledged by all schools of juri.sprudence, and 
rests on the maxim, jus puhlicnm privafonim voluatate mutari 
nsquit. 

It is a general principle of the English law, that he who 
kills another upon his desire or command is, in the judgment 
of the law, as much a murderer as if he did it merely of 
his own head.'* The. English Criminal Code Bill of i 879 
thus proposed to enact broadly, and the Canada Criminal Code 


(o o) TTo who commits suioide is porsonall/ active in the destruotion of his oxistenoe. 
This personal activity is not removed even in the ease where another helps the person 
committing; suicide iu the act. Nothing is, therefore, changed in the criterion of suicide 
by the fact, that tho killed person allows another to prepare or assist him in the ezeca- 
tioii of the act. The actual doer is and remains here the injared or killed person ; he 
merely gives a proof, as Mittcrmaier correctly remarks that hin will to take nis life has 
remaineil persistent till the end. On the other hand in the case of homicide by consent, 
the killed person certainly likewise (wills) the causing of the injurious effect ; this will 
does not, however, realise itself by an act of his own; he would never have been able to 
cause the catastrophe, if a second will had not boon present, which has independently 
coted in an iujur..oua manner; the will of the killing person alone has here aotnally 
aaused the death. 

(0) In illustration of this, reference is often made to the cose of Smith v. 
in which a person had agreed not to bring a writ of errot in a criminal case of high 
degree, and Tilghman, C. J., said : ** what consideration can a man have received, 
adequate to imprisonment at hard labour for life. It is but going one step further to 
make an agreement to be hanged. 1 presume no one would bo hardy enough to ask 
the court to enforce such an agi cement, yet the principle is, in both oases the BameJ** 


IX G. A; '43S. 
i» 1.428. 

IS 14 B. &> R., 
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has actually enacted, that no one has a riglit to consent to the 
infliction death upon himself ; and if such consent is given, 
it shall have no eflect upon the criminal responsibility (x any 
peiraon by Avhom the death of tlie consenting person is caused. 

In Germany, the abetment of suicide is not punishable, but 
the Penal Code expiessly provides a lower punishtnent for 
homicide on request,** Avhich may substantially be considered 
as homicide by consent. There is no spi’cial provision for such 
homicide in tlie Fi’ench and the Itiilian Penal codes, buf, 
notwithstanding some difference of opnion, it may now be 
considered as settled that homicide by consent is punishable 
there as murder. 


The Court oi Cassation in France has repeatedly judged in 
favor (rf the penality of liomicide by consent on the double 
ground that consent is not mentioned among the excuses of 
homicide, and liomicide is a delict of public action in which 
the remission by the injured pei’son does not help the offender.’® 
It observed in its arret dated the Kith November 1827, that 
Volition pnur la quelle une personae donne volontaireinent la 
mort d autrui, aonstitue un homicide volontcdre un meurtre, et 
non un suicide, ou un acte de complicite de suicide. 


R. Garraud says la difference entre la culpabilite sociale de 
celui qui participe a un suicide et de celtii qui commet un homicide 
pour rendre service a un ami, est evidente, parce que'lte resulte 
de la nature mP,me des choses. Ge n'est pas la volonte seule qui 
fait le suicide, pas plus que ce n'est la volonte seule qui fait 
le meurtre. Le crime se constitue, id comme ailleurs, de la 
volonte et du fait ; et si, aux yeux de la Id morale, I'homme 
qui se tue est aussi coupable que celui qui se fait tuer par un 
autre, il n*en est pas moins vrai que le tiers qui a donne la mort 
n'est pas le complice d’un suicide, mnis Vauteur d’un homicide 
volontaire, puisqu'il a realise en lui-meme et par lui-meme les 
deux elements qui constituent le crime, le fait de I'homicide et 
la volonte de taer.^^ 


(p) The act br which a penson rolantaiily cadaes rleath to another constitutes volun- 
tary homicide— murder^ anrl not suicide or an act of complicity in suicide. 

ipp) The diifercnoe between the social culpability of him who participates in suicide 
and of him who commits homicide in order to render a serrioe to a friend is evident, 
Viccause it results from the very nature of the thing. It is not the will alone which 
constitutes suioiile, no moi*e than it is the will alone which oonstitutes murder. The 
Clime consists in this case as in other oases of the will and of the act ; and if in the 
eyes of the moral law, the man who kills himself is ns guilty as he who gets himself 

I « Carr. Prog., Art. 1165. (a), 

IV Gar. Dr. Pen., 817. 
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Francesco Carrara speaking of homicide by consent says,” it is 
true homicide, and legitimately punished as such, non gih 
(come erronea>nente dUae U Fre^ioald') perchc coda sotto il 
titolo di eorreita in omicidio : ma perchh direttamente cade aotto 
il titolo di omicidio^ come esaltamente avvertiroito Ilerhst ed 
Geffter. Lo uceisore del conseneiente e il vero e proprio autore 
della ttcciaione, ed autore volontario, a difierenza di chi aiuta al 
auicidio altrui ; il quale non fa che deqli atti preparotorii. Nd 
primo COSO lo estinto era ml fatto criminoso un mero soggetto 
paasivo : nel aecoivlo caso era un vero soggetto attivo primario 
ddV azione micidiale, 


202. So far is the piindjAe carried, that oven a person who 

killed another in an affair, in which he 
Ol>jectioii9 to tW contemplated and attempted his own 

by coiiseut as imirder. " 88 held to be gmlty of murder. 

The ('ourt of Cassation in its arret, 
dated the Kith November 1837, in support of the convic- 
tion said : que Vaction par Icujuelle une persoiine donne 
rolontairement la mort a autrtii conatitue un homicide ou un 
meurtre, et non un auicide ou vn acts de compHcite de suicide ; 
qus h meurtre n'rat excusable que dans les cas prevus par les art. 
321 et 322 du Codi Penal ; qne Vhomicide ne cesse d'Hre con- 
sidere comme un crime ou un delit qua lorsqu'H a ete le resultat 
du commandemeni de la loi et de Vautonte legitims, ou de la 
necessite actuelle. de la legitime defense de soi-m^me ou d'au- 
triii ; qiftl in.porte pen que la mort ait ete donnee du consmte- 
ment. par provocation, on par I'ordre de la personne liomicidee, 
puisqne ce cons.niement, c:tte prorocaHon ou cet ordre ns 
constituent ni un fait d' excuse uttx termsa des articles precitea, 
ni une circonstance exclusive de la criminalite de Vaction aux 
termes des articles 321 et 327 du Gods Penal ; que les hna qvi 
protegent la vie des hommss sont d' ordre public ; que les crimes 
et dkits centre les p.rsonms ne blessent pas monis VinterU 


killed by another, it ir not less true of him who cauaes the death of another that he ia 
not aooessory to suicide, but the author of voluntary homicide, since he has realised 
in himself and through himself the two elements which constitute the crime, the act of 
homioido a nd the will of killing. 

(^) Not indeed » as Friihwald erroneously says, beoanse it falls under the title of com- 
plicity in homicide, but because it falls directly under the title of homiaide. a.s stated 
exactly by Herbst and Geffter. The person killing a consenting person is the true and 
personal author of the homicide, and a voluntary .author, different from him who has 
helped in the suicide of another and who only do6.s preparatory acts. In the first case 
the deceased was a mere passive subject in the criminal act, in the second he 

won a real active primary subject of the mnrderous act. 


Carr. Prog Art, 1157., (n). 
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birUrd de la sociiti que la stiretd indivlduelle de$ citoyent^ et 
qu'aucune volontd particulidre ne saurait aheoudre et rendre 
licite le fait que lee lois ont ddclare puniseahle^ sans autres 
conditions ni reserves que eelles quelles ont expressdment 
dtablies 


The effect of this is that consent is quite ignored as it is not 
statutorily recognized as an excuse, on the ground that an 
agreement embodying it must be considered as tainted with 
immorality. This view, however, has bten objected to, Adolphe 
and Helie being strong advocates against it. In their work on 
the theory of Code Penal,*® they point out that the consent of 
the person killed is not claimed to be an excuse of homicide, 
but to be an essential condition affecting that offence, an essen- 
tial constituent of homicide, and say : Vous vouhz ejjneer, pour 
ainsidire, et reputer nonecrite, comme vous le feriez d'une clause 
Uldgale, Vune des circonstances essentielles de cette action ! Mais 
comment appricier la moralite d'un fait si vous le divisez ? com~ 
ment le juger, si vous re/usez de prendre en consideration Vun ou 
V autre de ces dlements, id V action, mntdrielle tout entierSy la les 
causes qtii I'ont provoquee ? L'ade que vous jugerez ne sera plus 
qu'une fiction; vous aurez les apparenoes d'un crime, mais res 
apparences seront m 


As to the taint of immorality, the learned authors further 
observe that consent is not ignored on account of immorality in 
cases of indecent assault, that the immorality of an act ought 
not to be confounded with the criminal will of its doer, and 


(r) That the act by which a ]x;r«*oii voluntarily cuusee tlie rleath of another constitutes 
homicide or murder, and not suicide or an aot of complicity in suicide ; that murder 
is excusable only in the cases piovided for by Arts. 3'Jl and 8 :j 3 of the Code Pimal, 
that bomlcido ceases to be considered as a crime or a only when it has been the 
result of a command of law and of legitimate authority, or of tho actual necessity of the 
legitimate defence of oneself or another ; that it matters little that death has boet> caused 
by consent, by provocation, or by the order of the person killed, since this consent, this 
provocation or this order does not constitute an act of excuse in the terms of the Articles 
quoted above, not as a circumstance cxolusive of the criminality of the act in the 
terme of Articles 321 and 827 of the Code Pi^oal ; that the laws which protect the life 
of men are of a public order ; that the crimes and ddtU against individuals no less 
injnre the general ihierest of so'jiely tkan the individual security of the citizens ; 
and that no particular wish wou’-d ub :o]ve and reudur lawful the act which laws have 
declared punishable, without oiher oouditions or I'eserves than those which they have 
expreaaljr established. 

(s) You wish to eSnoe, os it were, and hold as not written, ui you would an illegal 
clause, one of the ea^oatialoiroum^tunces of this oot. Hut how appreciate the morality 
of an act if you divide it ? How jndge of it, if you refuse to take into consideration 
one or the other of these elements, here the act physical all entire^ there the causes 
which have provoked it ? The act you will judge of will be no moi'e than a fiotlon ; you 
will have the appearances of a crime, but these appearanoes will be false. 


UT. Adolph. A 479, 
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that a iact which destroys the criminality of an act cannot be 
ignored from consideration in determining its penality. L'accute^ 
they observe in another place, de viol qui s' excuse en disant qu*il 
avail seduit la victime, doit-il moins Stre entenda 1 Le faussaire 
qui exeipe de In nulliti qui, d eon insu, enfache I'acte faleiJU 
n'eet'il pas admis d prouver eette nulliti qui, en rendant le pri- 
judice impossible, dte au crime Vun de ses elements ? 

One ground urged against the conviction for murder in these 
cases was that there would not have been any crime if the sur- 
vivor had succeeded in killing himself as he hod proposed, 
and a crime could not result from the chance which had 
spared his life. The Court of Cassation overruled that con- 
tention on the ground that in case of the offender’s own death, 
justice would remain inactive only as his dead body could 
not be punished ; but le fait iCen reste pas moins avec la qua- 
lijiration qui lui appartient, et,s'il asurvecu, la justice est saisie.^'^^ 
In a!i arret, dati-d the 23rd June 1838, the court, with reference 
to that contention, further said : que la criminaliti de Vacte 
resultait, indepeudumm.nt de touts circonstance posterieure d 
sa perpetration, du coucours de la volonti homicide et du Jait 
qui en a ete la consequence’, que la mort^e Vinculpe n^aurait 
eu d'autre effet que de privenir ou d'arriter la poursuite 
de cet acte, sans le depouiller de son caractire criminel; 
qu'on n’est pas mieu.v fonde d pretendre qu'un attentat sur une’ 
tierce personne, suif i dhine tentative de suicide, Vun con- 
sent, et mhne provoque par la victime, Vautre eff^ctui pur 
le meurtriir, ne presente d'autre caractere que celui aun double 
suicide ; qu'il n'y a de suicide que dans le sacrifice qu'on fait 
de sa propre vie et que ce sacrifice m donne pas le droit de 
disposer de la vie d'autrui. 


Should the perron aooused of rape be heard lese if be excuses himself hy saying that 
he had seduced the victim P Is a forger who pleads the nullity, whioh unknown to him • 
taints the forged deed, not allowed to prove this nullity, which by rendering the harm 
impossible, takes away from the crime one of its elements P 

(v) The act does not remain less under the designation whioh appertains to it, and if 
be survives, justice takes hold of him. 

(v) 'J'hat the criminality of the aot resulting independently of eveiy circnmstanoe 
snbaequoat to its peipetration, from the oo operation of the homicidal will and of the aot 
which has been the coustjquenoe of it, that the death of the accused oould have nD effect 
other than that of preventing or stopping the prosecution of this action, without depriv* 
ing it of its criminal charaoter ; that there is no more ground for oontendiug thatsm 
assault ou a third person, followed by an attempt of suioi&i the one consented to and 
even provoked by the victim, the other effected by the murderer, do not present any 
character other than that of a double murder ; that there is no suicide except in the 
sacrifice whioh one makes of his owu life, and that this sacrifice does not give him the 
right of di iposing of the life of another. 


Tir Adolph. & H^lio. B24. 
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It is generally urged, however, that whatever might be 
the gravity of the act, it was committed without violence and 
without wickedness, that the doer of the act had in causing 
death not wished to injure any one, that he had believed 
himself to he rendering service, and had acted only on the 
solicitations and entreaties of the deceased; that for murder it 
was necessary that there should be a criminal intention and 
a criminal will, that the intention or will to kill was not 
necessarily always criminal, that there were several cases in 
which the intention or will to kill was not criminal, and that 
for the criminality of the intention or will it was necessary that 
it should be to injure some one by causing his death. 


In support of this ^iew it is said that the soldier who fires and 
kills a person under the order of a proper authority, and the 
citizen who kills an assailant in solf-defence, have the intention 
and the will to kill, and yet the homicide in both cases is held 
to be free of all crimiualitv. This will revtfi ensuite des nuances 


differentes qui impriment aux fails qu'elle ommet des degres dicers 
dans Vechell'e de ta criminalite. Ainsi celui qui a longtemps pre^ 
pare Vhumidde quHl consomme, celui qui ne Vaccomplit que darn 
V inspiration d'une passion perverse niais instontanee, celui qui 
n'en a pulse la pensee que dam les coups ou les hhssures graces qui 
ont provoque sa coUre, ces trois agents ont egalement eu la volonte 
de tuer, et cependant cette volonte difere de Vun a Vautre. 
Combien les circonstances ou elle s*est pr<duite lui imprioient un 
caractere distinct ! Quelle harrihre infrancInssaOle separe les 
actes qui Vont manifestee! 


Adolphe and Helie in another place in their work on the 
theory of Code Penal observe that it is not sufficient for the 
crime of murder or of assassination, that the will of killing 
has been in the contemplation of the doer, for this w’ill is nut 
essentially criminal; but that it is necessary that it should 
have been born of wickedness and the desire of causing 
injury, and that the commission of a crime should have been 
contemplated. They go un to say: or cette volonte crimineVe 


(it) Finally aasnmes different shades w^hieh imprint on nets committed by it diffei^iit 
degr^ of the scale of erimlnality. Thus, he who hai for a long time prepared for the 
homioide whieh he eonaammates, he who accomplishes it only on the inspiration of n 
perverse bat instantaneoas passion, he who has taken the idea of it only from the blows 
Or serioas wonnds which have excited his anger, these three agents have equally had the 
will of killing, though this will differs in each case from the other. How much do these 
circumstances wbetioe it is produced impress it with a distinot character ! What an 
insurmountable barrier separates the acts by whiuh it has been inauifeste<l. 


•7 III. Adfdph. & 
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exiite-t-dle guand une convention lie V agent et la victime ? quand 
celui-la n'agit que sur Vordre decelle-cil quand les deux volonUs 
ee reunissent et concourent dans la perpetration de I' homicide f II 
est evident que ce fait modijie entierement la criminalite de V action : 
elle ne prend plus sa source dans la violence, dans la cupidity, 
dans les plus odieuses joassions ; c'est une fausse pitie, dest un 
divouementmal entendu qui V inspire. L* agent puise son intiret non 
plus dans la satisfaction de ses desirs personnels^ mais dans VintirU 
de la satisfaction de la victime : il est visible que son action difere 
de Vassassinat comme la faute lourde da dol, comme le prejuge du 
crime, comme I'ignorance grossiere d'une volonte coupable, II 
a voulu la mart de la victime parce qu'elle la voulait elle-meme il 
a prete son bras it Vexecndion de V homicide parce qu'elJe implorait 
son aide ; mais il n'en avait pas concu la pensh avant son impul- 
sion, il ne V avait point meditee en secret ; aucun interet, aucune 
passion ne I'animait ; la resolution etait immorale sans doute, 
mais die n*ctait pas criminelh dans le sens de la loi pencde ; il 
avait la luilonte de tuer, mais il n*avait pas la pensee qu'il put 
nnire en otant la vie <) celui qui voulait m^ourir ; son action est 
coupable, la conscience la reprouve, la socMUpeut la punir, mais 
c’cst avec une autre qualification que cello du meurtre ou de 


Speaking of a person committing homicide by consent, they 
observe : Faut-il, dans Vhorreur que son acte ?ious inspire, 
I’isoler du concours qui lui a etc donne, pour en faire un crime 
(I part 1 Faut-il faire abstraction de cette volonte dont elle s’est 
faite Vinstrument, de cette influence qu'elle subissait, pour n*aper- 
ceimr que sa seule action, distincte et scparie des causes qui Pont 
produite ? En un mot, cet acte n'est-il a son egard qu'un acte de 
complicity de suicide ; el, s'il faut lejmnir, est-ce seulement comme 


(a) Kow dooH this crimiiiul will exist when a coDvention binds the doer ond the 
victim I’ Yfhen doos the former act only on the onlcr of the latter ? When do tba 
two wills unite and co-oporato io the perpetration of the homicide P It is evident that this 
act modihes entirely the criminality of the action : it does not any more have its source 
in violence, in onpidity , in the most odious passions ; it is a false pity, it is a misunderstood 
dcvotedncBS which inspires it. The doer docs not derive his interest any more from the 
satisfaction of his personal desire, but from the interest of the victim’s satisfarjtion : it 
is clear that his action differs from assassination as a gross blander from maliooi as 
prejudice from crime, ns gr^ ignorance from a guilty will. lie has wished the death 
of tne victim because the victim himself wished it, ^ he has lent his hand to the execution 
of the homicide because the victim implored his aid ; but he had not conceived the idea 
of it befoie its being suggested by the victim, he had not meditated it in secret ; no 
interest, no passion, no animation ; the resolution was immoral without doubt, but it was 
not oriminal in the sense of the penal law; he had the will to kill, but be had not the 
will to do an injury in taking away the life of him who wished to die ; his notion is 
guilty, consoienoe repToves him, society can punish him, but under a desiguaiion otber 
than that of murder or assassiiiatioii. 
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une faute grave, une haute imprudence, une impiritie grossiere f 
Ou Men doit -on, en effaqant les circonstancss qui Ventourent et le 
modijient, te considerer comme un crime complet par lui-m4me, 
comme un homicide volontaire et deliMre ? ** 

R. Garraud says that it is sufficient to constitute murder 
that V agent ait eu la volonte de tuer ; but there is a distinction 
between au intention of killing and a motive of homicide, and 
the French penal law does not take motives into account. It 
considers him as a murderer, as he had the homicidal will, 
without pre-occup}ing itself with knowing quel but il a cherche 
et dans quelle intention il a agi. 

203. Even those who maintain, that suicide is not murder, 

do not deny the penality of homicide by 

General consensus as consent. Thus Adolphe and Hidio ex- 
to penality of homicide pj.yggiy disclaim all intention of mitigating 

y consen . penality of homicide committed on 

the demand of a person, and say : Loin de Id, notre pensee est 
qne ces deux aotes revilent une honteuse immoralile, que non- 
seulement Us out r agent la morale, mats menacent la societe 
elle-meme, et que la societe pent les punir, car elle a la mission 
de veiller d la securile individtielle des citoyens et de proteger 
leur viememe contre leur propre vi 

In discussing the question of the penality of homicide by 
consent, Francesco Carrara in his Programnia Del Cor so di Diritto 
Criminale, says"* Pretendere che la uccisione del consenziente non 
possa incriminarsi perche chi lo uccise credette di fargli un bene- 
jizio, innanzi tutio converte una iperbole /antasticain una realta. 
Ed oltre a cib partirehhe da un principio che non pub senza 
pericolo ammettersi come precedente nella materia penale. Colui 

(y) Ib it neoBBBary in the horror with whioh his act iuspires us, to separate it from the 
CO operation whioh has been given to it, in order to make a crime of it in itself Y To 
separate it from this will of which it has made itself the instrument, from this influence 
to which it has submitted, in order to perceive only his act, distinct and Bcparate from 
causes whioh have pi educed it P In a word, is not this act in regard to him only an act 
of complicity in suicide ; and if it is necessary to punish it, is it only a.s a grave fault, a 
great imprudence, a gross anckilfnlness ? Or else one ought, effacing the cironmstan 
whioh surround and modify, to consider it as a crime complete in itself, as a voluntary 
and deliberate homicide. 

(s) What end he has had in view, and with what intention he has acted. 

(a) Far from that, our thought is that these two acts reveal a thameful immorality, 
that they not only outrage morals, but menace societjr itself, and that society can punish 
them, for it has the misBion of watching over the individnal security uf citizens and of 
protecting their lives even against their will. 

Adolp. & Hi^'lie 483. 

IV Qar. Dr. Pen. 818. 
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che ha ruhaito al vicino la came in un venerdi, puo dire io to feci 
per impedirgli di peccare. Colui che ha adulterato con la donna 
del vicino inutilmente desiderosp di prole, pub dire io lo feci per 
procacciargli la consolazione di nn Jiglio, Sotto cento facce 
potr^be riprodursi cotesta faUace dottrina se si ammettesse come 
ragione d'impunild il pretesto di aver volute recxire un bene 

’altr'uomo mediante la lesione dei suoi diritti. 

German Jurists have advocated the penality of homicide by 
consent on the ground, that it is an oflencc against the public, 
as well as against tiie private individual, and consent cannot 
affect it in its former aspect. Lion thus observes : — Da die Tatung 
niit in der Verletzung des PrivatwUlens, zugleich aber in der 
des allgemeinen Willens sich als Verhrechsn darstellt, ist hci der 
Tadturu) mit Einicilligimg nur jenes konJcrete Verhrechen nicht 
vorhanden. 33 Breithaupt in expressing his approval of that 
ol>scrvation, remarks that the word concrete can refer only to 
the violation of the subjective will. In his work on Volenti 
non fit injuria^ he explains the grounds of the penality of ho- 
micide by consent, and says: — “He who kills another with his 
consent undeniably violates the order of law. There is certainly 
no offence in this case so far as the private will of the killed 
person is considered ; and the maxim Volenti non fit injuria 
is therefore applicable to that extent; but it must not be 
interpreted so as to signify that tlie killing of a consenting 
person contains no violation w’hatever of a right, and 
signifies only that so far as the consenting person is concerned 
there is no injury, or the act of homicide is not illegal. The 
state has in regard to public offences (^Rechtsverbrechen), and. 
especially in the case of homicide, an absolute right to place its 
will above the private will. It has the right to declare itself 
injured or endangered even when the individual fionsenting 
(JRechtssuhjekt), who is directly deprived of an interest 

{na) To claim that the killing of a conaonting person cannot be charged with criminality 
as nc who kills him believes to have done good to him, is rather to convert a fantastic 
h 3 r|)erbolo into a reality. Moreover, it would be starting from a principle, which 
cannot be admitted in penal matters without danger. He who has stolen meat from a 
neighbour on a Friday can say “ I did it to prevent him from committing a sin.”^ He 
who commits adultery with the wife of a neigh oour who has desired in vain to have issue, 
can say ** I did it to procure for him the consolation of haring a child.” This fallacious 
doctrine can reproduce itself in a hundred forms, if the pretext of having worked to do 
good to another person by means of on injury to his rights is admitted as a reason for 
impunity. 

(6) As homicide appears as an offence, both in the injury to the private, as well as at 
the same time to the piiblio will, so is there wanting in homicide by consent only the 
former concrete olTence. 


I Lion, a. A., 432. 
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has declared liioiself to he agreeahlc V^ it. The 
law of a country cannot permit to its citizens, that tii^’ should, 
by mutual consent, take each other’s lives, quite accC^ding to 
their qwn free will, and thereby endanger the integrityv^of the 
State. It, therefore, justly threatens homicide by consen^with 
punishment. For, if there were absolute immunity from puni8h> 
inent for that offence, there might finally take place such a 
diminution of useful citizens, tiiat a favourable development of 
the State would l>e impossible. It follows, therefore, that 
the will of the killed person alone cannot be decisive 
with regard to the criminality of the act, as we have at the 
same time to deal with interests which are removed from his 
one-sided and exclusive power of disposal (^Verfii'imgsijetrdd'), 
and that as the will of tlie killed person can give no absolute 
authority to kill, so the act can in no case remain entirely free 
from punishment.” 


204. 'J'he question of the ponalit}' of homicide by consent 

. Iiiis nriseii sometimes in cases of duelling 
» HiiaHs ^ also. Ill tlic Eiiglisli law, deliberate 

duelling, II death ensues, is, like all homi- 
cide by consent, deemed murder. It has been alleged, on the 
one hand, that there ought to be much less objection to treat 
such duels as murder than the cases of killing a person at his 
rcijuest, as the former are generally founded in deep revenge. 
“ And though a person should bo drawn into a duel, not 
on a motive so cruel, but merely upon the inimUilio of 
what the swordsmen falsely call honour, that will not excuse 
him. For ho who deliberately seeks the blood of another in a 
private quarrel, acts in defiance of all laws, buman and divine, 
Avhatever his motive may be.” And in any case in a duel the 
will of the offender is a guilty will, it fouh (iu.r. pieds la justice doiit 
die dedaipne les reparations^ la sociiti dont elle trouble Vordre et 
la paix, la vie humaine qu'elle sacnjls avec le^erete d ses pasdons. 


It may however be contended, on the other hand, that in a 
duel there is usually no intent to actually kill the adversary, 
but only to do an act which may lead to the death of the 
other party as Avell as of oneself. And though it is an 
evil of duelling, that it “ entrusts the punishment of injuries 
to the chance of combat, or the coolness of premeditation, 
and exposes the person Avho has suffered an injury to the 
additional and greater evil of becoming a murderer, or 
being murdered;” and a point of the duellist’s offence is 
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that he takes up justice in his own hands, that ho attempts to 
place individual justice over public justice, and private vengeance 
in lieu of punishment by constituted authority. This will 
though guilty, this culpability though grave, does not amount 
to murder. Iloth the parties take an equal risk, and though 
the motive may not be suflBcient to justify homicide, yet it 
may well mitigate that offence. Indeed, the criminality of the 
duellist appears to be essentially distinct from that of an assas- 
sin, both in regard to the moral gravity of the act and its 
material consequences. There is no general alarm created by 
the death, which, so far as that goes, may be deemed as a sort of 
suicide ; as no one need be afraid of it unless he agree 
to fight. 

These considerations, however, are not considered sufficient 
in England to exclude homicide in a duel from the category of 
murder. So far is the rule carried, that in Iteg. v. Cuddy^^^ 
it was held by Williams, J., that where two persons went 
out to fight a duel, and death ensued, all persons who were 
2>rescnt encouraging and promoting the death were guilty of 
murder, l^o also in Reg. v. Young , the indictment was for 
murder, and Vaughan, lb, said : “ When upon a previous 
arrangement, and after there had been time for the blood to 
cool, two jicrsons meet with deadly weapons, and one of them 
is killed, the ])arty who occasions the death is guilty of 
muivier, and the seconds also are equally guilty.” After 
observing that neither of the prisoners had acted as a second, he 
continued ; “if, however, either of them sustained the ju’incipal 
by his advice or jircsence; or if you tliink he went down 
for the 2 )urpose of encouraging and forwarding the unlawful 
conflict, although he did not say or do any thing, yet if he 
was present and was assisting, and encouraging at the moment, 
when the jiistol was fired, he would be guilty of the offence 
cliargcd in the indictment.” 

The provision of the Canada Criminal Code, declaring that 
consent ivill not excuse homicide, adds an illustration to the 
effect that if A and B agree to fight a duel together with 
deadly weapons, and either is killed in the duel , his consent 
will make no difference as to the criminal resjionsibility of the 
otlier. 


1 O. A E., 210i 
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The Code P&al being silent as to duels, the Court of 
Cassation in France now takes the same view as is tiiken 
by courts in England. In an arret dated the 22nd December 
1887, it even held that the homicide committed and the wounds 
inflicted in a duel could be imputed not only to the combatants 
themselves as principal authors, but also to the witnesses of the 
duel as accomplices. 


It was sometimes contended, and in prior cases even 
held, that homicide in a duel was not punishable in France, but 
this was only on the ground tliat the Code P^nal did not con- 
template such homicide, and rightly so as the punishment 
provided for assassination or even murder in the Code was too 
heavy for a duel. This is chiefly on the ground of the 
character of the will inducing to a duel, and the mutual 
convention which takes place between the parties before the 
homicide is committed. The will is no doubt generally of 
killing, but not with any evil motive, not necessarily even for 
gain, cupidity or revenge. Chez le duellixte, la volonul de tuer 
li’est (/u'accidcntelle et secondaire, sounent meme cite n'ee ute pas ; 
ce qu'il demamle, ce r/u'il veut, e'est dc laoer son hoiinsnr souitU 
oil do le maintenir intact 


The convention is not claimed to operate as a general 
excuse, but merely to negative that absence of the consent 
of the person killed which is an essential part of the 
criminal intention which alone can constitute the offence of 
homicide. Adolphe and Hclie in their work on the theory 
of Code Penal say ; ® Cette aonvmfion n*est ni une e.vcuse, ni 
un contrat ; elle n’est qu'une circonstance intrinsbque du fait ; 
elle en fait partie, elle le uiodijie, elle le carmterise. II est 
impossible d'en faire abstraction dans I appreciation du duel, 
ear on prononcerait alors, non plus sur le fait lui-mdnie, viais 
sur une fiction, non plus sur la criminaliti r^elle de Vagent, 
mais sur sa criminalitc supposes. La convention doit Hre 
appreciee, non comme une obligation qui lie les parties, sous ce 
rapport elle est illicite et nultc ; non cornme une excuse qui 
atUnue le crime, car I excuse le modifie et le laisse subsister ; 
mais comme une circonstance substantielle du fait, circonstance 


{e) With the duellist, the will of killing is only accidental and secondary, often it does 
not eren exist ; what he aaka, what he wishes is to wash his soiled honour, or to maintain 
it intact. 


Ill A'lolph. and 622. 
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( en change radicalement la naiure, et qui suppose n^cessaire- 
meni V absence du dot etde la perfidie qui le constituent. (f) 


The treatment of homicide in a duel as an assassination is 
justified in two arrets dated the 22nd June 1837 and the 16th 
December 18 j 7 respectively, mainly on the ground that the 
convention to fight is, like the consent on which it is based, 
contrary to good manners and public order, and therefore null, 
and what is null cannot produce any effect. Those who 
advocate the contrary, argue, however, that il ne s'agit pas 
d^ apprecier le caractere moral de la convention, mats de decider 
s'il faut faire abstraction de ce fait, effacer cetle circonstance et 
punir Vacte du duel apres l^ avoir ainsi modi/ie.[’) 


205. Homicide by consent has been made expressly punish* 
. . , . able in India as onlinary culpable homi- 

In f„ ci<3e.“’ The authors of the first draft of the 

punisnnlue in India. t t i . t 

Indian renal Code assigned quite a new’ 
reason for the ineffectiveness of consent in regard to the criminal 
liability resulting from an intentional causing of death. They say ; 
“ The thing prohibited is not, like the destruction of property, 
or like the mutilation of the person, a thing which is sometimes 
pernicious, sometimes innocent, sometimes highly useful. It is 
always, and under all circumstances, a thing wmch a wise law- 
giver would desire to prevent, if it were only for the purpose of 
making human life more sacred to the multitude. We cannot 
prohibit men from destroying the most valuable effects, or from 
disfiguring the person of one who has given his unextorted and 
intelligent consent to such destruction or such disfiguration, 
without ])ruhibiting at the same time gainful speculations, 
innocent luxuries, manly exercises, healing operations. But by 
proMbiting a man from intentionally causing the death of 


(<i) This convention is neither an excuse for it, nor a contract ; it is only an iutrinsio 
circumstance of the act ; it makes a part of the act, it modifies it, it characteriaeB it. It is 
impossible to make a sept^ration of it in the appreciation of the duel, for one would 
then pronounce, no moie on the not itself, but on a fiction, no more on the real 
criminality of the doer, but on his supposed criminality. The conTention. ought to be 
appreciated, not as an obligation which binds the parties, in which relation it is illicit and 
null ; not as an excuse which mitigates the crime, for the excuse modifies it and allows it 
to exist ; but as a substontiiU circumstance of the act, a circumstance which changes 
radically the natnie of it, and which supposes necessarily the absence of dol and 
pei-fidy which constitute it. 

(<!) It is not a question of appreciating the moral character of the convention, but of 
deciding if it is nooessaiy to make abstraction of that act, to efface that oiroumstanne 
and to punish the act of dueling after having thus modified it. 


0 I. P. a, S. 300, Excep. 6. 
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another, we prohibit nothing which we tliink it desirable to 
tolerate.”*' 

The general theorj' at present is, that an act causing or 
likely to cause serious harm may be justified by consent, only 
if the act is known or believed to be for the benefit of the per- 
son consenting to the hainn. Under no circumstances, there- 
fore, can consent be allowed to excuse the commission of any 
act intended to cause death, the harm of the highest description, 
as no good to a person can ex hypothesi weigh against such 
lianu. No consent can, therefore, excuse an act intended to 
cause death even to the person consenting. 

206. It is different, however, with acts which arc not intend- 

Effrct ofoonsentonacts ©d to cause one’s death. Even if known 
meiely kuown to be to be likely to cause death, they may be 
likely to cause one’s lawful when done for the benefit t)f the 

person consenting. S. 88 of the Indian 
Penal Code thus broadly lays down, that nothing, which is 
not intended to cause death, is an offence by reason of any 
harm which it may cause, or be intended by the doer to cause, 
or be known by the doer to be likely to cause, to any person for 
whose benefit it is done in good faith, and who has given a 
Consent to suffer tliat harm, or to take the risk of tliat 
harm. 

The harm contemplated by this section may be death, ami 
the section thus includes acts known to be likely to cause death, 
and such acts will not be penal if done for the benefit of the 
consenting person. This is rendered still clearer by the illustra- 
tion attached to the section, w’hich provides directly for an act, 
known, but not intended, to cause death. It runs, that A, 
a surgeon, knowing that a particular ojieration is likely to cause 
the death of Z, who suffers under a painful complaint, but not 
intending to cause Z’s death, and intending, in good faith, 
Z’s benefit, performs the operation on Z, with Z’s consent. A 
has committed no offence.” There is no restriction here even as 
to the nature or extent of the benefit for which an act known to 
be likely to cause death may he done, except that the benefit 
must not be a merely pecuniary one." If the benefit is a physical 
one, the law will not measure and contrast the extent of it 
with that of the harm involved in the likelihood of the death. 


N(tie B annexed to the iirst draft 
of the Indian Penal Code, 
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It will leave that to the discretion of the person affected himself, 
because, as a general rule, he will be able to judge better of 
it than any legislature, which can necessarily proceed only on 
general principles. Consent to an act even known to be likely 
to cause death will, however, not be a justificatiou for the act, 
if it is not for the benefit of the person who consents to it and 
whose death it is known to be likely to cause.“ 

This principle is recognised outside India also. In McCue 
V. Klein,** Willie, C. J., in delivering the opinion of the court 
said ; “ Admitting that the allegations show that deceased had, 
at the time he consented to drink such an excessive (juantity of 
spirits, sufficient consciousness to know' the injury it was likely 
to cause him, still the act of the defendants cannot be excused 
because he consented to an experiment which might end in his 
death, or at least in doing him great bodily harm. . . The 
deceased gave assent to an assault to be effected by taking into 
his stomach poison in such a quantity as would probably deprive 
him of life. It was administered to him perhaps in sport, but 
no one has a right to trifle with human life in such a manner ; 
as well might they have wagered that they could fire a pistol 
at his person and not injure him. liis consent to such a trial 
would not have excused the battery or murder that might have 
followed.” 


Knowledge of likeli- 
hood of an effect distin- 
guished from intention 
to cause that effect. 


207. In general a distinction is not made in the English 

criminal law betwetm the cases in wluch a 
man causes an effect designedly, and the 
cases in which he causes it merely with a 
knowledge that he is likely to cause it. If, 
for example, he sets fire to a house in a 
town at night, with no other object than that of facilitating a 
theft, but being j)erfectly aware that he is likely to cause people 
to be burned in their beds, and thus causes the loss of life, they 
projiose to punish him as a murderer. The authors of the 
Indian Penal Code also have generally followed that principle. 
But it upiieared to them that there were cases in which it was 
absolutely necesssiry to make a distinction, and that the case 
of justification by consent was one of them. In support of 
their view, they said in their note B : “It is often the wisest 
thing that a man can do to expose his life to groat hazard. It 
is often the greatest service that can be rendered to him to do 
what may very probably cause his death. He may labour 
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under a cruel and wasting malady which is certain to shorten 
his life, and which renders his life, while it lasts, useless to 
others and a torment to himself. Suppose that under these 
circumstances he, undecdved, ^ves his free and intelligent con- 
sent to take the risk of an operation wMiich in a large proportion 
of cases has proved &tal, but which is the only method by 
w^hich his disease can possibly be cured, and which, if it succeeds, 
will restore him to health and vigour. We do not conceive 
that it would be expedient to punish the surgeon who should 
perform the operation, though by performing it he might cause 
death, not intending to cause death, but knowing himself to be 
likely to cause it. Again ; if a j>erson attacked by a wild beast 
should call out to his friends to fire, though Avith imminent 
hazard to himself, and they w^ere to obey the call, we do not 
conceive that it would be expedient to punish them, though 
they might by firing cause his death, and though when they 
fired they kneAv themselves to be likely to cause his death.” 

208 . Causing hurt to oneself is, as a general rule, not 

punisLable. In some cases, it is s[)ecially 

Penality of causing made punishable, but this is only when 
hurt to oneself. involves an injury to the rights of 

some other jierson. Thus, the New York Penal Code provides, 
that “ a person who, with design to disable himself from 
performing a legal duty, existing or anticipated, inflicts upon 
hims elf an injury, W'hereby he is so disabled is guilty of a 
felony “ and that “a person who inflicts npon himself an 
injury such as if inflicted upon another would constitute 
maiming, with intent to avail himself of such injury, in order 
to excite sympathy, or to obtain alms, or any charitable relief, 
is guilty of a felony.” 

B. Garraud says that like suicide, mutilation exercised over 
oneself is not punishable ; and that it ought to be punished 
only when it has been practised as a means of Avithdrawing 
oneself from public service. It is on this very ground, that in 
the IsAVS relating to the recruitment of the army, there is 
generally a spedal provision made for the punishment of young 
soldiers who mutilate themselves so as to become unfit for 
military service. Thus Francesco Carrara in his Proyramma 
del Corso di Diritto Griminale says ; La lesione di »e stesso 
non k di reyola punibile tranne quando la medesima « rivolga a 
ledere i diritti aUrui, e sia per coiesto punto di vista specialmente 

♦» S. 207. I *» S. 308. I *'> Art. 1408 (n). 
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conteniplafa come delitto sui generis dalla leage vegliarde. (f) 
Similarly, § 142 of the (ierman Penal Code provides punish- 
ment for every person Wer sich vorsatzlich dvrch Selbstver- 
stilnimdung ader auf under e Weise zur Erfiitlung der Wehrpjlicht 
untauglicli macht oder durch einen Anderen untauglich maelien 
Idsst. (g) And ill cases in which the in jury to oneself is no.t an 
offence, an abetment of that injury by another is also not an 
offence. “ 


209. There is a greater conflict of opinion as to the effect of 

consent on the voluntary causing of hurt 

Voluntary causing of another. It k sometimes considered 
hurt to another as . , .. • i i . ¥ ti7-7¥ 

affected by his consent, to be generally punishable. In WiUci/v. 

C<ir])enter, Thompson, J., in delivering 
the opinion of the Supreme Court of Vermont even said, that “ if 
the consent of a person to a moderate assault and battery upon 
him were a justification, Ave see no reason w'hy consent to one 
so great as to take his life would not also be a justification.” 


This is the view generally taken in Franco and Ital}^ 
Thus H. Garraud says that the mutilation practised on a person 
with his consent is included in the provisions for the punish- 
ment of injuries to persons, and that this is in accordance with 
the general ju’inciples of law, as the consent of the person to 
w hom hurt is caused does not avoid the intrinsic criminality of 
the delict of causing hurt ; and the person causing it would in 
vain invoke in his defence the maxim volenti non fit injuria. Ce 
■ifest jias dans Vinteret seal dcs partieuliers <juc la societe pvnit; 
el/e reprime les attentats eontre les personnes, parce (jne ces atten- 
tats atteignent la eollectirite elle-menie, et nul ne pent autoriser 
d rioleren sa personae leslois qni intercssent V or dr c public. He 
continues that if the consent of the injured party does not 
destroy the criminality of the .act, it no more effaces the cul- 
pability of the doer, for the culpability results only from the will 
of committing an action of w'hich one knows or can know the 
criminal charaiiter."® Siinilarlv Francescio Carrara obser\'es that 
La lesione del Cintsenzimte e sernpre uua lesione personale^ la quale 


(/) The injury to oneself is, as n rule, not punishable, exoept \vh«n it is directed to 
iiijuro tlie rifjfhta of othei's, and if it be from that point of view specially ooutemplatcd as 
an independent delict by the law in force. 

Who intoiitiouaHy by self-mutilation or in some other way, makes himself unfit fo 
the' fulfilment of eonscriptionul duty, or allows another to make him so. 

Carr. Prog,. 1108 (n). | 15 L. A., 858. 

ao IV. Gw. Dr. Pcu., 357. 
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di regola deve punirsi ; tranne che, per le reyole generali 
della imputazione^ possa questa eliminarsi per vera mancanza 
di dolo, * (A) 


In Germany, Halschner, Liszt, Oppenhof, Hepp, Qeyer, 
Riidorf, and lireithaupt maintain that consent does not oper- 
ate to remove the criminality of acts causing bodily injuries, 
and that such acts are criminal, even when done with the con- 
sent of the injured person. Breithaupt, in hi:>AVork on Volenti 
non jit injuria,^ “ thus says : ‘‘(Homicide) if viewed externally, 
i.e., according to its effect, is nothing but an intensified bodily 
injury. If the State has the right to punish the former, we 
must admit its right to punish the latter which 
is merely to be looked upon as a stage {Stadium) of the 
former. Even if viewed from the same economical point of 
view, which we have laid stress on in the case of homicide by 
consent, the State cannot permit that its citizens should mu- 
tually deprive each other of their bodily integrity according to 
their own free will. If the state requires for its c.vistence the 
lives of its citizens, so must it also consider it necessary that 
they should live in such a manner that their bodily health 
may permit them to go about their business, to fulfil their 
duties towards their fellow- creatures and the State, in order 
thereby to remain useful members of society. For just as it 
is impossible for tlie State to exist without citizens, so is this 
e.xistence equally impossible if the citizens indeed live, but for 
example only do so in a crippled or impotent mnniier ; and 
therefore the legislator cannot in an unlimited fashion permit 
bodily injury with consent If this were the case there might 
arise a want of people suitable for military service, which 
Would be highly important, and a great deal of mischief might 
also be caused by the free practice of quacks. The State 
tiierefore justly wishes to prevent the appearance of such a state 
of affairs endangering the public safety ; and it cannot therefore 
take into consideration whether this appearance is due to the 
consent of the directly injured party in such a case, or not. 
The generally injurious effVet is the same in both the cases, 
and in both cases the iState has the right to look upon it as an 
infringement of the law.” He makes no distinction between 
severe and slight bodily injuries, and goes on to observe: 


The injury to a conBeulinp: pei'sori ift always a pensonal injary, which, as a rule 
to be (lanishcd ; except wlicn tlio i^encrul rule cf imputubility can exclude the 
punish intent on account of the real want of defu#. 

* Carr. Prog., Art. HO® (n). I 1 a P. 
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“According to these points which have been generally develop- 
ed, the State cannot on principle make any difference whether 
there is a severe bodily injury or a slight one. For first of all, 
in many cases it is difficult to decide at the very outset, 
whether an injury which has just taken place is slight or 
severe, as a decision on the point can frequently he given only 
after the completion of the healing process ; and secondly it is 
possible that a person to whom a slight bodily injury has been 
caused may be just as incapable under certain circumstances of 
fulfilling bis civic or State duties respectively as one who has 
suffered a severe bodily injury.” 

The Reichsgericht also takes the same view, and in its 
judgment dated the 15th November 1880 held that die Korper- 
verletzung nut Eim e ill iy ting prinzipaUter zu strafen sei, und 
ztrar ohm Unterschied, oh sie leicht oder schwer ist, und dass 
die entgegengesctzte Anskht unrichtig ist. (a) 

Apart even from the doctrine of the inalienability of rights, 
it appears, however, to be clear that the efiects of slight or 
ordinary hurt can hardly go beyond the person injured, while 
grievous hurt may often prevent him from working for and 
discharging his duties to society. As a general rule, a person 
is therefore held incompetent to consent to such injury as will 
directly intorlcre with his discharge of his duties to the State,, 
or as is so severe that it must interfere with them. Thus 
Stephen in his Digest of Criminal Law * lays down that one 
has a right to consent to the infliction upon himself of bodily 
harm not amounting to a “ maim,” winch for the purposes of 
this rule is “ bodily harm whereby a man is deprived of the 
use of any member of his body or of any sense which he can use 
in fighting, or by tbo loss of which he is generally and 
permanently Aveakened.” 

This distinction was recognized even in the English Common 
Law, ill which mayhem ivas always considered an in- 
dictable offence. Thus Lord Coke, observing that the life 
and members of every subject are under the safeguard and 
protection of the King, referred to a case, in which “ one 
Wright, a young, strong, and lustic rogue, to make himself 


(/) Bodily injury with consent is to bo puuishcd on principle, and indeed 
without any diflercuoe as to whether it be slight or severe, and that the opposite view is 
incorrect. 


• Art., 227. 
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impotent, thereby to have the more colour to begge, or to Ixs 
relieved without putting himself to any labour, caused his 
companion to strike off his left hand, and both of them were 
indicted, lined and ransomed therel'oi’.*’ * So East in his 
Treatise on the Pleas of the Crown, says “ The statutes of 
H. 4. H. 8, and Car. 2 are evidently directed to the maiming 
of others ; but a person who even maims himself, or procures 
another to maim him, that he may have more colour to beg ; 
or disables himself to prevent being pressed for a soldier ; is 
subject to fine and imprisonment at common law ; and so is 
the party by whom it was (‘Ifected at the other’s (h'sire.” So also 
Dr. Bisho}) says ® : “It being the gist of the ciMme in ma\li((m 
that the injured person is rendercil less able in fightiiiij, om; 
may not innocently malm himself ; therefore, if at his l eciucst 
another maims him, both are guilty.” 

On the other hand, Binding, Wiichter, Schwartze, Ortmami, 
Zimmorniann consider that even the severest bodilv injuries 
will be excused if caused with the consent of the injured 
jicrson. Olshausen has also taken that view in his Commeritarv 
on the German Penal Code. Commenting on § 223 dealing 
with the oft'ence of causing hurt, he says ® that the force; of the 
maxim volenti non jit injuria is indeed jerwle hd K 
Itzgen sehr (rntritten, allein u-Uhrend die Natur 
Delilcte der Anirendnni/ iener Regel gcradezu iriJerdrehf, 
lihst solches von der Korperver letzuug dch nidu sa<ien ; im 
Geijentheil ist die viillige Versagung Hirer AniremlUcdeit avf 
aVe Korperrerltzgen entechieden dem allgemeinen Rechtxhe- 
rnmtsein zuwider, eo irenig dieses freiiich biUigt, dass auch 
schwere Kdrperverltzgen (§§ 224 — 225; in Fohge ertheilter 
EimriUigung des Verletzfen strajlos bleiben. Zuniichfd 
hervorzuheben, doss die Bestimmungen der §§ 223/f, nur im In- 
teresse des unmittelbar betroffenen IndividunniH geqeben sind, 
wie daraus hervorgeht^ doss nnr die Kbrperverletzung eines 
Anderen bestraft uird; die Vorse.hri/t des (§ 142) ironarh 
ausnahmsweise die Selbstnerstiimmelung strafbar ist, bestiitigt 
hdiglich die Regel. Bei dieser Sochi a^je lann bei dem Schu'eigvi 
des Gesetzes iiber die Strafbarkeit einer mit EhmiUigmg des 
Verletzten erfolgenden Kdrperverletzung Iwnsegiienter Weise 
nur angenommen /rerden, dass Dasselbe bei vorliegender Einu-illi- 
gung die Rechtswidrigkeit fiir ausgesehlossen ' erachte. J)azn 


\ Co. Litt., i: 
4 1*. 3»(l. 


’ I. 

“ 1 \ 804 . 
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treten eivuje Spczialhestimmungen des StGB., vor alien der 
hereits cit. § 142, Na^Ji dessen Abs. 2 die Korpsrverletzimg eines 
Anderen sogar bei vorliegendem Verlangen desssiben best raft icird, 
aber unter Umstmden^die soleheshn staatUchen Interesseausnalms- 
ireise erfordern; es wird hier aber nicht, wis im § 21ii bei der 
Tiidtung auf Verlangen, der mildeste Fall der Tddtung eines Ein- 
iri/ligenden unter eine privibgirte Strafnndrohung gestellt, son- 
dern offenbar der — nojeh A nsicht des Oesetzgsbers — allein eine Be- 
strafung erheischende Fall uberhaiipt kriminalisirt. Wennferner 
§ 216 bei denTbdtangsverbreehen in dem Verlangen des Getudteten 
den Grand fiir eins bedeutende Strafmilderung sieht, so u-iirde 
die viillige Ignorirung des Vcrlangens bei der Korperverletzung 
damit lecnig harmoniren, endlich iriirde bei der entgegenstehenden 
Ansieht die sclnrere Kdi j>erverletzung eines Eimrilligenxlen naek 
den^^ -24/’. bedeutend hiirter zu besUaftri seinalsder—dieschwer- 
sten,in 'J'bdiungsabsicht vorgcnommenen, Fdtle der Kiirperverletz- 
■trng cinscliliessende — Versuch der Tortung aus §21G,/a//s der 
Versneh dieses Vergehens iiberlinupt strafbar ware. Man hat 
deshatb durcJi die Einv'illigung des Verletzten den AnsscMuss 
dor Rechtswidrigleit in alien Fallen der Korperverltzgen des 
Absehn. 17 anzunehmen und sind daher bei vorliegender 
Einwilligung aneh die gefdhrliche und die sclmere Kbrperver- 
lefzniigcn fiir strajlos zu ercuditen .(f) The correctness of this con- 
struction of the (ierrnan Code is denied by a number of jurists. 


(./) Tnuoh (Lfipiitod in tlio case of bodily injuries, but whereas the nature of certain 
criino't is tlircctly o]»po.'<e<l to the application of this rule, the cases of bodily injury do 
not nllt)w the same to l»o said o£ them. It would, on the contrary, be directly 
opposed to the general spirit of law, if we wished tn completely deny its applicability in 
cases of bodily injury, although tho law docs not allow that severe bodily injuries shouhl 
reiimiii iinpiinished even after ooiiseut has Ijeen givon by the injured party. We must 
first of all lay strev 8 on the fact that the provisions of § 2S;i have been promulgated 
ill tlie di root into i*C8l of the im mediately conoernod indiridual, a'? will also be seen from 
the fact th.<t only tho bodily injury to another is punishable ; the premsions of § 142 
which ext'optioimlly inak<3 E^olf -mutilation punishable merely go to prove the rule- 
Owing to this state of atl'airs, wu? may con. 9 cquontly infer that in case of the law lx?ing 
silent concpMiing the. jjeiuility of nn act, committed wdth the consent of the injured party, 
the law will consider the illegality of the act ns excluded if consent be really present. 
There are, besides a few siiecial provisions in the Penal Ccxle : first of all § 142 
already mentioned, according to wljicdi bcslily injury to another even at his request 
shall bo punishable, but under circumstances which are exceptionally required in the 
interest of tho State. In this connection however, the only ease which requires punish* 
ment has been made criminal, and not as in § 216 in tho case of killing on request, 
where the mildest form of tho killing of a oousenting party has been made liable to n 
special punishment. When furthermore § 216 finds in the request of the killed person a 
ground i‘or a material mitigation of punishment, it would hut little harmonise with this, 
i'l we wished to entirely ignore the force of the request in tho case of bodily injuries. 
Finally in the case of an opposite opinion, the bodily injury to a consenting person ac- 
cording to § 224, would have to bo punished much more severely than the attempt in 
§216, including the severest ca.^es of bodily injury committed with an intention to kill, in 
case tho att(‘mpt of thisoffence were punishable at all. TheoxcluBion of illegality is. there- 
foiv, to Ih? inferred in all the cases of bodily injui’y iiiidor P art 17 (dt^aling with offeuoes 
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Breiihaupt in his work on Volenti non fit injuria thus says;* 
“ doss die Korperverletzung mit EinwiUigung auf ^ Grund der 
§§ 223 fg. ehsnso zuhestrafen ist, als loenn die Einwhligung nicht 
ertheilt ware. Es ist daher unzuldssig, von § 216 auf§ 225 zu 
schliessen, ide es Binding, Zimmermann, Ortmann, Kronecker 
«. A. thun. Auch der Vergleich mit § 142 bsrechtigt in keiner 
Weise zu einer dsr xinsrigen enfgsgengesetzten Auffassung. Da- 
durch, dass der GesetZ'jeber im § 1 42 ausdriicklich die Korperver- 
lefzung mit EinwiUigung unter Strafe stellt, icill er nicht, wie 
Zimmermann, Ortmann, Binding u. A. mUir, die Kdrpervsrlet- 
zung mit EinwiUigung ausnahmswsis'i bsstrafsn, wahren/l er 
sie sonst straflos wissen will (a) Referring to a speech of 
flerr Laskar in a debate in the Reichstag in its sitting of the 
4th April 1870, Breithaupt infers that ® der Gesetzgeher 
zwischen Korperverletzung im AUegzmeinen und Kiirperverlet- 
zung mit Einwilligunq nicht nur nicht unterschieden hat, sondern 
dass er auch diese Unterscheidung nicht maehen wollte ; es 
muss demnach, da ferner die EinwiUigung in unserem St. G. 
B. kein allgemeiner Milderungsgrund ist, die Korperverletzung 
mit der poena ordinaria ganz nach den Bestimmungen des 
XV JL Abschnitts hestraft voerden ; denn es kommt nur darauf 
an, dass der im Gesetz als nothwendig bezeichnete Thatbestand 
rorhandcn ist, und dieses ist der Fall, da Korperverletzung 
Korperverletzung hleibt, auch wenn der Verletzte seine Einwilli- 
gung dazu gegeban hat." (Jb) 

In Italy also Giulio Crivellari in his Concetti Fondamentcdi 
Di Diritto Penal e, speaking of the criminality of grave injuries 
caused to a person with his consent, says®: Si risponde che questi 


causing bodily injury) if there be consent, and dangerous and serere bodily in juries are 
also to be considered free from punishment in the case of its preienco. 

(a) That b >dily injury erithconsent is to bo pu}iish 3 d on tho ground of 323 and the follow- 
ing paras, just Jis if ooMsent hatl not been given. It is therefore incorrect to draw any 
conclusion from § 216 regardingthe construction of } 22?, as binding, Zimmermann, Ort- 
mann, Kronecker and others have dune. Nor does a comparison with § 143 in any way 
justify us in talcing tho opposite view. Tho legislator by providing expressly for the 
punishment of bodily injury with consent in § 142 does not wish to punish it in this caao 
exceptionally, and to leave it free in other oases as^ Zimmermann, Ortmann, Binding and 
others argue. 

That tho legislator has not only not distinguished between bodily injuxy in general 
and bodily injury with consent, but that he did not wish to do so. Now as consent is no 
general ground of mitigation according to our Penal Code, bodily injury with consent 
must therefore bo punished with the ordinary punishment according to the provisions of 
Port XVII, for the question is whether there exists tho corpus delicti dcsoribed as neces- 
sary by the law, and this is the ease, for bodily injuiy remains bodily injury even 
when the injured person has consented to it. 


1 P. 46 


1 ® P. 6 . 


I ® Art. 1428 
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atti dehbono andare impuniti per Vinnocenza del fine che 
esolude il dole ; onde- hieogna elitniTiare ogni idea di crimi- 
noaitd da un atto posto in eesere alio scopo legittimo di 
liberare una creatura umana da un' affezione morboea 0 da 
una deformith o da un pericolo neJla salute. E tanto h cib vero 
(s* soggiunge ), che ogni qualvolta « eonfigura nella lesione 
consentita un fine doloso si procede senz'esitazione a riconoscerne 
la politica imputabilitd. Parmi siano piu net vero i sostenitori 
dell'imputabilitd di codeste lesioni, percJie non troverebbesi una 
ragione per non imputarle^ quando e imputabile Von-icidio del 
consemiente. In tema di lesioni personali il dolo pub dirsi insito 

in re ipsa". Allorchb si mutila, si deturpa nella foixiauna 
donzella col consenso di lei che vuole in tal guisa soddisfare alle 
gelose esigenze del suo amante^ o quando si eiira, sia pure col 
consenso della vittima, sia pure per recare un vantaggio economico 
al paziente, per questo fatto il paziente rimane imperfetto, la 
donzella diventa deforme, e tutto do Vagente lo sa, lo conosce, lo 
vede. Il legislatore n^ pud nh deve toUerare lo sconcio gravissi- 
mo, che, specie nelV evirazione, b contrario ad un precetto 
naturale d'ordine supremo. 

In Germany also, Merkel, Schaper and some other jurists 
hold a middle opinion, namely, that consent excludes penality, 
but only in the case of alight injuries. 


210. The same- view has been adopted in India also, and 

appears to be sound, at least fi’oin a practical 
point of view. All harm is a priori an 
evil, and a wise legislature cannot allow 
any person to inflict it on any other, or 
even to suffer or take the risk of it himself, 
except when it is only slight, and is not intended or known 
to bo likely to result in a permanent injury. 


In Indian Crimi- 
nal law, conaeiit 
justifies every hurt 
other than grievous. 


{1C) It is said that suah aota ought not to be punished oiiving to the innooenec of the 
aim which excludes doltis ; wherefore it is necessary to remove every idea of criminality 
from an act done for the legitimate aim of freeing a human l>eiug from a morbid affcctieu 
or from a deformity or from a danger to his health. And so fur, and this with right, (it is 
added) that eveiy time that we imagine to ourselves a criminal inteution in the injury 
consented to, we proceed without hesitation in rooognizing its politioal iraputability. It 
appears to me that the supporters of the impiitability of sueli injuries are more in the 
right; for no reason could bo found for not imputing it to them, when the killing of a oon- 
Bcnliug person \h imputable. As regards personal injuries, the dohu can be said to be innate 
in the onence itself. When we mutilate or diafigore the face of a girl with her consent in 
order that she may thus satisfy the jealous demands of her loirer, or when emasculation 
takes place, whether it be witli the cousent of tho victim^ or in order to procure econo- 
mical advantage to the patient, by this act the patient remains imperfeet, the girl 
becomes deformerl, the doer knowing, recognizing, and fovesceiug all this. The legislatur 
neither can nor ought to tolerate such a grave niisdoineauour which, particularly iu 
emasculatiOD, is contrary to a natural precept of luproue order. 
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This is provided for by S. of the Indian Penal Code, 
which lays down that ‘‘ nothing which is not intended to cause 
death or grievous hurt, and which is not known by the doer 
to be likely to cause death or grievous hurt, is an offence by 
reason of any harm which it may cause, or be intended by 
the doer to cause, to any person above eighteen years of age, 
who has given consent, whether express or implied, to suffer 
that harm; or by reason of anj' harm which it may be known 
by the doer to be likely to cause to any such person who has 
consented to take the risk of that harm.’* The section, as 


originally drafted, contained an exception only in favor" of •‘the 
harm intended or known by the doer to be likely to cause death . 
P. Comyn objected that “ the public are surely interested in 
the preservation of the limbs as well as the lives of the Queen’s 
subjects ; and if such a state of society can be imagined 
as that in which one may allow another to inflict upon him 
any bodily injury short of death, it would rvell become the 
legislator to step in mid save persons from the consetjuences 
of their own free and intelligent consent. In a country 
thoroughly civilized, a law such as is indicated by clause 69 
(now S. 67) would in all probability be a dead letter ; but in 
Imliu, where so much self-infliction and voluntary torture are 
resorted to, it seems necessary to protect men from themselves. 


rather than ofler impunity to those who are assisting in their 

sufferings.” The words referring to grievous hurt appear to 

have been added with reference to that objection, though the 

Commissioners did not consider it of much iveight. 

211. Consent may, however, under section S7, justify acts 

which cause grievous hurt, provided they are 

, not intended or known by the doer to be liktdy 

liuit lustmed incer- , i j.i • i .. i 

tain ^Sfs by con- cause death or grievous hurt, even though 

sent. the doer may have had reason to believe, or 

actually believed that death or grievous hurt would bo caused 


by them. 


I’lie section is not restri(!ted, however, to acts ivhich 


actually cause harm to the consenting jiei son, but extends to 
all acts, which, though not actually causing harm, are intended 
to cause the same. This will be the case mostly with acts 
which may be an offence without causing harm, simply because 
of the intention to cause harm with which they are accom- 
panied, as well as with acts which on that account are of the 
nature of the attempt of acts which t»n be offences by 
reason of the harm caused by them. Thus assault, mischief, 
criminal trespass, and defamation may be mentioned as 
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instances of oiFences in ivhich the acts constituting them will 
be criminal without causing harm to a person, if done with 
the intention of causing harm to him. 


212. The exemption created by the section further refers not 

only to acts that cause harm or are intended 
Taking risk of cause harm which a person has consented to 

with consent to suner, but also to acts that may be known by 
suffer harm. the doer to be likely to cause harm to a per- 

son who has consented to take the risk of it. 


In the case of such latter acts, no harm is intended and therefore 
contemplated, which could be consented to, but there is only a 
risk of some harm, and therefore the consent can be only to take 
that risk. Considerable difficulty has arisen sometimes from not 
making a sufficient distinction between consenting to a harm 
and taking the risk of that harm. Strictly speaking, as pointed 
out above in S. 93, a man cim he said to consent only to the 
act causing the harm. It is only in popular language, that a 
person can be said to consent to certain harm, and he is said 
to do so when he knows that the harm must accrue to him from 


some act he has consented to, and does nothing to avoid or 
avert it. He is, on the other hand, said to take the risk of 
that harm, only when he docs or consents to another person 
doing some act he knows to be likely to result in the harm 
which, hoAvever, he not only does not consent to suffer, but 
■wishes, hopes or even tries to avoid or avert. 


Nor is this confusion restricted to India. It is noticeable 
even in the writings of jurists in other countries. Thus Kessler 
in his work on Consent*® refers to an American case in wliich 
a publicly appearing marksman in the case of a Tell-shot 
penetrated the skull of his assistant instead of the apple on 
his head, and was acquitted. I have not been able to trace 
the case in the American reports, but he adds that a German 
judge would have to do the same, and in support of his 
view, says: Man leonnte sieh versucht fuhlen, in dem Falle des 
Kunstsehiitzen ahnlich zu argumentiren : die EinwilUgung 
hezog nick nur auf das Schiessen bei genauer Eichiung der 
Pistole auf den Apfel, nicht bei ihrer Birhtung auf den Schii- 
del. Dabei w'drde man jedoch iibersehen, worin die Fahrldssig- 
keit des Schutzen bestand. Nicht dass er losdriickte, ah das 
Korn um ein Minimum zu tief in der Kimme des Visirs stands 
war fahrlassig ; denn was dem Geschicktesten bei Anspannun*} 


10 p. 
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alhr Aufmcrksamkeit passiren kann, i$t keinc Fahrltissigkeit. 
Bass er es uherhaupt unternahm, so hart an einem lehenden 
Menschen vorbeizuschiessen, dadurch handelte er, und zicar im 
hbchsten Grade, fahrldssuj. In diese llandluruj aher hcUte der 
Verletzte eingeicilligt. (') J^reitliaupt in his work on Volenti non 
Jit '/ryMnV denies, however, the correctness of this, and observes 
that in such a case there could be no consent. He says J^er 
Kunstschiitze, icelcher einem Andern einen Apjel vom Kopf 
schiessen wUl, hat sich von voi'nherein gonz gmau iiber die 
konkrete IJandlnng, ndmlich iiber das Ilerabsch lessen des Apfv/s, 
erkldrt, und nur in diese Hctndhmg ist eingewilligt warden. 
Da weder der Schutze noch der Getro fene writer wissen konn- 
ten, ob uherhaupt eine Verletzung eintreten tciirde, konnte von 
einer vorher ertheiJten Einwilligung garnkht die Rede sein resp. 
musste eine trotzdem ertheilte EhiwilUgung einer nachher that- 
sdchlieh eingetreienen Verletzung gegeniiber, von welcher vorher 
gar keine Rede tear, gdnzlich wirkuugslos sein, weil diese Ein- 
wil/igung nur zu einer ganz andern konkret bestimmten I land- 
luwj : ndmlich dem IJerabsrhicssen des Apfels ertheilt warden 


He in fact maintains that there can be no question of consent 
in the case of offences committed by negligence, as consent 
can be given only to a definite act; and clearly lays down : 
Berjenige, welchcryich der Gcfahr einer Verletzung aussefzt, d.h. 
sich darauf gefassl macht, oerletzt zu werden, keines/regs als ein 
in din Verletzung Einirilligsdnerjuristisch zu bvhandelen ist.^''> 
Meyer says the same. Halschner also dissenting from Wiiclitcr 
as to the application of tlie principle volenti non fit injuria, 


(1) Wo may inclirictl to arg-uo, that tlio cojiKent roferred Hoiily to shooting in a 
straight dirootioii with the apple autl not in a lino with the skull. Wo would thereby, liow- 
ever, overlook what tl>e oareleseuess of tho ’^marksman consisted in. It was not careless- 
ness that ho fired when the aim was just a little IhjIow the mark ; for that is not carolcss- 
ncBB which may happen to tlio most nkilful jicrson in the excrcifloof his greatoKi atten- 
tion. He acted carelessly, however, and in the highest degree Bo, in the fact that ho at all 
undertook to shoot so hiird by a living person. To this not, however, the injured party 
hud consented. 

(ti) The marksman Avbo wishes to shoot an apple off another’s head, has from the very 
outset declared himself regarding the concrete act, i. rr., the shooting down of tho ajiple, 
und only to this act consent has boon giv(Mi, As now neither the marksman nor the per- 
son slruok could know beforehand, whether an injury would take place, there cun be no 
•piO'^tion of a con.sent previously granted, or rather consent even if given could have no 
elTeot as regards an injury which act ually took placso afterwards, and of which of course 
there Qoold have been no question, because ooriHcnt had been given to quite auother 
.concrete and definite act, namely, the sliooting down of the apple* 

{h) He who oxposos himself to the danger of an injury, i. r , is prepared to be injured^ 
is by no moana to bo dealt with juralicidly, jis one who consents to an injury. 


* r. 2u. 
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says that he who with full consciousness exposes himself to a 
danger to his life does not yet intend to lose it.^* 


Tho question often arises when the harm in question is 
death. Mr. Mayne in his work on the Criminal Law of 
India,'® in distinguishing between “ consenting to death ” and 
“ taking the risk of death,” says : ‘‘A man consents to death 
when the infliction of it is a friendly proceeding, which he 
authorises. He takes the risk of death when it is a hostile 
proceeding, which he neither consents to nor authorizes, but 
which he foresees as the possible termination of a conflict on 
wliich he is determined to enter.” - It does not appear, 
however, that tho friendliness or the hostility of the proceed- 
ing is material to the distinction, which really turns only on 
the act contemplated, and on the character of the relation of 
the resulting harm to that act. An act directly contemplated, 
and the hax'm resulting from it as a certain conseejuence, is 
said tf) lie consented to. A harm only known as likely to 
result from a contemplated act cannot be said to be consented 
to, but a j)crson doing that act or allowing that act to lie 
done, vith a knowledge of the harm, may be said to take the ' 
risk of that harm . 


In Sanishere Khan v. The Empress^^ it w'as argued against 
the applicubility of the 5th exception of S. 300 to a case of a 
faction-flght tliat the party killed did not intend to get himself 
killed if he could help it. White, J., pointed out, however, 
that the language of the exception was not confined to the 
cases where a man consented to suffer death, but extended also 
to those where he consented to take the risk of death, and 
said: “ Although it was Khoaz’s intention to escape death if 
he could, yet he not the less ran the risk of death, when an 
anned man he joined in encoimtering armed men, and he did 
this voluntarily, and therefore with his own consent.” 

In Queen-Empress v. Nayamuddin^’’ Ghose, J., observing 
that there was an obvious distinction between suffering death 
and taking the risk of death with one’s own consent, said ; 
“In the case of a person who is said to have suffered death 
Avith his own consent, some definite circumstances both as to . 
time and the mode of inflicting death, consented to^as in 
of u suttee — should, no doubt, as has been observed by 


xvtll CWU4S4. 
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Pigot, J., be proved. But I am disposed to think that this 
rule cannot always apply in the same way in the other case.” 

« 

A duel is often talked of as a case of consent to death, 
but the consent in that case is only to the act of fighting, and 
not to the causing of death, though there is a taking of the risk 
of death. Thus in the very case of Queen-Empress v. Nayamud- 
Ghose, J.,went on to observe, that “ in the case of a person 
entering into a duel with another person, both being armed, 
neither of the combatants specially consents to being killed : 
each of them hopes to come out victorious, but knows fully well 
at the same time that lie incurs the risk of being killed — so 
in other cases of the kind where two persons in concert 
w'ith each other deliberately fight with deadly weapons.” 


The same view is taken in Germany. Thus Breithaupt, in 
Ins work on Volenti non fit injuria^^ says: Einndlliyung beim 
Duell besieht sich namlich nicht eiyentlich auf die Todtuny oder 
Verletzuiut, vielmehr ist ein jeder Duellant hier bemiiht, diese 
I'on sich abzuirenden und seineni Geyner die Gefahr zu bereiten. 
Beidc kdmpfrn zuyleich zur Abirenduny dcr Gefahr von sich 
selhst ; sie haben sich Beide nur in den selbstyeicollten Zustand 
der Nothu'shr versetzt, und von dem, der sich iinssentlich in die 
Gefahr heyiebt, kann man nur uneigentiich sayen, doss er den 
einyetroffenen schlimmen Erfoly geicolU und zuvor genehmiyt 
hat. Es lieyt also hier nur eine Ehiivilliyuny in die allyemeinc 
Angriffshandluny.! nicht in die durch dieselbe bevirkte Verlet- 
zuny Yor.” Kessler also in his work on Einwilligung®’ says 
*‘die dchte Eiuwi/liyuny aJlemal innichts Andcrem afsi m fVollen 
der ffandluny, insbesondere nicht im Wollen dee Erfoly esbestehl, 
so ist es klar, doss das Einlassen auf einen Ziceikampf die 
heiderseitiye Einwilliyung in die uyyressivc Thdtiykeit des 
Anderen enthiilt." 


In the corresponding section of the original draft of the 
Code, the clause “ or be knoivn by the doer to be likely to 


{a) Connent in the case of a duel does not refer actually to the killing or injury ; cither 
duelist endeavours rather toward off the danger from himself and to expose his opponent 
to it. Both fight at the same time trying to save themBclves from danger ; they have 
both only plao^ themselves in a self-imposed state of self-defenoei and it could only be 
said of one who knowingly exposes himself to a danger that he had willed it or approved of 
it. There is therefore consent in this case only to the general mode of attacki and not to 
the ii^ury caused by it. Beal consent consists only in the willing of the aat, au<l ospe- 
oinlly not in the willing of the effect. It is therefore clear that in entering into a duel the 
mutual cons^mt refers only to the aggressive acts. 


' I. U XVTII Cal., 494. 
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cause” w'as placed immediately after the clause “or be in tended 
by the doer to cause ; ” and the clause ‘‘ or to take the risk of 
that harm” after the clause “to suffer that harm.” The section 
was thus erideutly very broad, and would include even cases in 
which, though the harm was caused or intended to be caused, 
and, therefore, known definitely to the person doing the act, 
yet might not be known definitely to the person to whom it 
was caused or intended to be caused, and who, therefore, could 
not consent to suffer it, but could only take its risk. The 
Committee of 1854 in their draft submitted in 1856, clianged 
the phraseology of the section, making it as it now stands. 
They, however, left the same phraseology in the next section 
intact, and actually introduced it in the section after that, so 
that the alteration in section 87 must have been deliberate, 
and could not have been made excejft for some reason. No 
reason, however, is reported as having been given ; and the 
effect of the alteration can be only to narrow the signification 
of the section, and to restrict the clause as to the consent to 
suffer harm to the cases in which the harm is caused or in- 
tended to be caused, and the clause about “consent” to take 
the risk to the cases in wdiich the doer of the act may only 
know that he is likely to do Ixarm. 

The section would thus exclude cases like that given above', 
and yet this could not have been intended ; as of the four illus- 
trations given by the framers of the draft Code, the Committee 
retained only one, and in that, while the harm caused may have 
been intended by the person whose act caused it, the person to 
whom the harm was caused could not have known it exactly, and 
could, therefore, only take the risk of it. This illustration pro- 
vides that if A and Z agree to fence with each other for amuse- 
ment, the agreement implies the consent of eachto suffer any harm 
which in the course of such fencing may be caused without 
foul play ; and if A, while playing fairly, hurts Z, A commits 
no offence. In this case A intends to cause the hurt caused, 
but its nature was not known to the person to whom it was 
caused, and he therefore could not consent to that harm or take 
the risk of it. 

213. The section, even as it now stands, will cover all those 

manly sports and exercises which tend 
give strength, activity, and skill in 
the use of arms, and are entered into 
merely as private recreations among friends.” Thus persons 
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playing by consent at cudgels, or foils, or wrestling, will be 
excusable, even if death ensue. F or, though doubtless it cannot 
be’ said that such exercises are altogether free from danger, yet 
they are very rarely attended with fatal consequences, and each 
party has friendly warning to be on bis guard.*^ East further 
observes in bis rleas of the Crown, that “ the reason given by 
Mr. Justice Foster, for considering such sports as liiwful, 
seems a good one ; because, says he, bodily harm is not the 
motive on either side ; upon the supposition of which motive. 
Lord Hale had grounded his opinion to the contrary. To 
which it may be added, that the weapons ordinarily made use 
of u|)on such occasions are not deadly in their nature, unless 
urged by a malicious and vindictive spirit.” He concludes 
“that where the sport itself is innocent which occasions the 
death, the possibility of danger arising from it Avill not vary 
the case, and convert that which is a misfortune into an 
offence : yet that where danger may arise, due and ordinary 
caution, such as is usual under similar cases, ought to be 
used. Thjit where the sport itself is unlawful, or the motive 
improper, the offence will be thereby enhanced more or less 
according to the probability and greatness of the danger.” 

In India the fixing of the age of consent for the jnirposes 
of section 87 at eighteen years will, however, prevent ordinary 
schoolboys from joining in any sports which are likely to cause 
any harm. 

214. The other sections in the Indian Penal Ocxle, dealing 

Greater effect of con- ’'vitli the exemption from criminal liability 
sent on acts done for for harm caused to any person on the 
benefit of person con- ground of that jierson’s consent, have 
BentiDg. reference to acts done in good faith for 

the benefit of the person to whom harm is caused by them. In 
case of such acts, consent is naturally considered an excuse to an 
extent much greater than in the case of those which are at the 
best gratuitous and sometimes professedly mischievous, or 
calculated, and sometimeseven intended to do harm. The benefit 
for the purpose of the rules contained in these sections, and of 
the general principle on which they are based, should not 
consist simply of money. Mere pecuniary benefit must usually be 
quite an inadequate compensation for actual injury to a person, 
and impunity should not be given to a person causing injury 


East F. C., 268. 
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to a person’s life or body, simply because he intends to do him 
such good, to get him a few rupees, or a jriece of furniture, or 
even to make him richer in money or master of more acres. 
Such benefit does not appear to be held sufficient to excuse 
criminal acts in any system of jurisprudence. The contrary 
doctiine would justify even slavery, rape, or abduction of a 
woman for forcible marriage, on the ground that those acts would 
get her money or even make her the master cf a large fortune. 
The Select Committee appointed in 1854 to consider the draft 
of the Indian Penal Code, apparently infiuenced by these con- 
siderations, added an explanation to S. 92, which expressly 
provides that mere pecuniary benefit is not benefit within the 
meaning of SS. 88, 89 and 92 of the Code. 


215. Nor is the restriction of good faith less important for 

the ])urpose with which these acts are 
Such acts to ^ justi- grouped together separately. Bethune's 

good faith. draft did not exempt from criminal 

liability any acts other than those done in 
good faith for the lawful benefit of the person harmed, but 
extended the exem])tion equally to all such acts excepting those 
meant to cause death, whether the consent w.as given by the 
person harmc<l, or, if he was under 12 years of age or of un- 
sound mind, by his lawful guardian. Within the meaning of • 
the Indian Penal Code, notliing is said to be done or believed 
in good faith which is done or believed without due care and 
ciiution. 'I'his qualificatumof good faith will, therefore, exclude 
from excuse on the ground of consent, all dangerous opera- 
tions performed by unqualified persons. “We apprehend,” 
said the Indian Law Commissioners in their first Report on 
the original Dnaft of the Code, “ that an unqualified and 
ignorant (piack could hardly be excused, for it is not to be 
conceived that such a one could obtain the free and intelli- 
gent consent t)f any 2 >crsou to his performijig upon him an 
operation dangerous to life, but by misrepresentation ; and such 
a oiw could hardly satisfy a court of justice that he had under- 
taken the operation in good faith, for good faith must surely be 
construed here to mean a conscientious belief that he had skill 
to perform the operation and by it to benefit the party, while 
the supposition is that he was unskilled and ignorant.”** 

A Kobiraj, who had previously cut out internal piles 
successfully, performed the same operation on a man who died 
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from the loss of blood, and the Calcutta High Court held that 
it was impossible to say that the prisoner, in experimenting in 
the ’Waj he did, without any knowledge of the subject, was 
acting in good faith. The decision proceeded on the ground 
that the Kobiraj was uneducated in matters of surgery and had 
no regular education in those of medicine, and it was proyed by 
expert medical e>’idence produced on behalf of the prosecution 
that the operation performed was one so imminently dangerous 
that educated surgeons scarcely ever attempted it, and treated 
the complaint of internal piles in a totally different Avay.** In 
Reg, V. Long?*' Bayley, J., said; *‘ It matters not whether a man 
has received a medical education or not. The thing to look at 
is, whether, in reference to the remedy he has used, and the con- 
duct he has displayed, he has acted with a due degree of cau- 
tion, or, on the contrary, has acted with gross and improper 
rashness and want of caution.** 


Extent of justification 
by consent in case of acts 
for benefit of person con- 


216. S. 88 of the Indian Penal Code deals ivith such acts, 

w'hen the consent to them i.s given by 
the Iverson to Avhom the harm is caused 
or contemplated to be caused. It thus 
provides tliat “ nothing, w'hieli is not 
intended to cause death, is an offence by 
reason of any harm Ayhich it may cause, or be intended by the 
doer to cause, or be known by the doer to be likely to cause, 
to any person for Avhose benefit it is done in good faith and 
who has given a consent, whether express or implied, to suffer 
that harm, or to take the risk of that harm.” It has been 
explained above in S. 206, that under section 88 of the Code 
consent may ju.stify any act other than that intended to cause 
death, and that even acts known to be likely to cause death 
and actually causing death may be justified by the consent of 
the person dying. The section was, however, held not to 
exempt from culpability certain persons who performed emas- 
culation on a person at his request, but neither by a skilful 
hand nor in the least dangerous. Avay, and therefore so as to 
cause death, but Avithout knowing on account of their 
ignorance that the operation was likely to cause death.*'’ 


And an e x amination of the section shows that except in 
regard to death, there will be no criminal liability whether the 
harm is caused by the act, or- intended to be caused by it by 


Sulcaroo «. Empress, I. L. B., XIV 


•» 40. & P.423. 

** Queen r. Buboulun, V W. B. Or., 7. 



KVBN BEKBT'IOIAli ACTS NOT JUSTIFIED WITHOUT CONSENT. 425 


the doer of the act, or known by the doer to be likely to be 
caused by it ; and whether the person to whom the harm is 
caused consent to suffer that harm or to take the risk of it. 
Nor is there any restriction in, the section as to the competency 
or age of the person consenting, so that consent given by any 
person will justify the act consented to, if it fulfil the subjec- 
tive qualificiitions which have been explained in Chapter^ Vil. 

* 

217. There may be cases in which a person may be deemed 

justified in causing harm to another for 

Acts for a person s benefit, even against his desire, A 

not consented to by kim. 8M»*gcou may thus sometimes consider 

it absolutely necessary for a person’s 
recovery from a dangerous disease or for saving his life to 
operate upon him, even though that person’s nervousness and 
igtiorance may lead him to withhold or deny his consent 
to the operation. The English Criminal Code Bill of 1879 
proposed to enact in its section 07, and the Canada Criminal 
Code has actually enacted in section h7, that “ every one is 
protected from criminal responsibility for performing with 
reasonable care and skill any surgical operation upon any 
person for his benefit, provideil that performing the operation 
was ri'asonHble, liaviiig regard to the patient’s state at the 
time, and to all the circumstances of the case.” The protec- 
tion thus projiosed to ha given in England and actually given 
in Canada would not be dependent on the consent of tbo 
person upon whom the operation was performed, and, there- 
fore, would be absolute, lu fact, Stephen, one of the 
framers of the Bill, in his Digest of Criminal Law, submits it 
■as the correct rule that “ if a person is iu such circumstances 
as to be incapable of giving consent to a surgical opei’ation, 
or to the inftictiou of othor bodily harm of a similar nature 
and for similar objects, it is not a crime to perform such 
operation or to inflict such bodily harm upon him without his 
consent or in spite of his I'esistance.” 

The Indian Penal Code does not, however, recognize non- 
liability in such a case ; and the surgeon will, under the 
Code, be liable criminally for the effects of any such operation 
lie may perform, however necessary or .advantageous the 
operation may have appeared, and however well inteutioned it 
may have been. Nor is this, as a general rule, to be deprecated. 
The contrary would be to give to a person’s friends or 
physimans the right to force an operatiou which ho declines. 
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This, ’’as Bentham observes, “w’ould be to substitute a 
certain evil for a danger almost imaginary. Distrust and 
terror would watch by the sickman’s bed. If a physician, 
through humanity, goes beyond his right, and the experiment 
turns out unfavourably, he ought to be exposed to the rigour 
of the law, and his intention, at most, should only serve as 
an extenuation of his offence.” 


218. It may be otherwise when the person on whom the 

operation is performed is incapable of 
Giuirdian’s ronsent giving consent, in Avhich case the absence 

Talent to one’s own wn- consent may be 

sent. treated as null ; and the act treated as 


if consent had been given bv tliat person. 
This is the case when the incsipacitv to giA^o consent 
arises from a want of the subjective qualifications of an ade- 
quate consent, which have been laid dow n above in Cliapter 

VIII. 


Thus when a person is under 12 years of age, or of unsound 
mind, and has a guardian or is in lawful charge of some other 
person, the consent of the guardian or the said other person 
may legally be treated as the consent of the person himself. 
“ A lunatic may be in a state which makes it ]»roper that he 
should be put into a strait waist-coat. A child may meet Avith 
an accident which may render the amputation of a limb 
necessary. But to put a strait Avaist-coat on a man without 
his consent is, under our definition, to commit an assault. To 
amputate a limb is, by our definition, voluntarily to cause 
grievous hurt.” ** It is, therefore, desirable “ that the consent 
of the guardian of a sufferer Avho is an infant or Avho is of un- 
sound mind shall, to a great extent, have the effect Avhich the 
consent of the sufferer himself would have, if the sufferer were 
of ripe age and sound mind.” Section 89 accordingly provides 
as a general rule that nothing Avhich is done in g(X}d faith for 
the benefit of a person under twelve years of age, or of unsound 
mind by consent, either express or implied, of the guardian 
or other person having lawful charge of that person, is an 
offence by reason of any harm which it may cause, or be intend- 
ed by the doer to cause, or be known by the doer to be likely 
to cause, to that person. 


Note B annexed to the firit dvaft of the Code, 
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people of India, they did not regard that as a case out of all 
probability. The provision was finally omitted however. 

To help in the interpretation and application of the provisoes 
introduced into the section, a number of illustrations were 
given. Illustnition (c} was a case, of intentionally calling 
death of one^s daughter to prevent her from falling into the 
hands of Pindarees, w’hich of coui’se did not come within the 
exception, and was omitted evidently, as not necessary. The 
illustration ( d) was a case of voluntary, but not intentional, 
causing of death; Avhich fell within the exception, and even 
now finds a place in the Code. It pn)vides that “ A, in good 
faith, for his chihPs benefit without his child’s consent, has 
his child cut for the stone by a surgeon knowing it to be likely 
that the operation will cause the child’s death, but not 
intending to cause the child’s death. A is Avithiu the excep- 
tion, inasmuch as his object was the ciii*e of the child.*' 

What is chiefly noticeable in the provisoes to S. 89 is that 
they extend also to the attem[>t of all acts the doing of whicli 
is within their scoi>e, and the fourth proviso expressly extends 
it to the abetment of all acts intentional or voluntar\' Avithin 
the scope of the first three provistxts. This appears to liave been 
necessitated by the changed phraseology of the rule of tho 
exception, in Avhicli reference has been made to the consent 
to the act done, and not to the harm resulting from it, as 
in SS. 87 and 88 of the Code. This change in thephi’aseology is- 
due evidently to the circumstiuice tlnit a person may consent 
to a harm to oneself, but cannot Avell bo said to consent to a 
barm done to another, though he may well consent to an act 
done to another person and causing harm to him. Besides Avhen 
the question is of consent to the acts causing harm to another 
person, the acts must be restricted to a much grcfiter extent, 
and only those exempted from criminal liability which do not 
involve an intention carried out by oneself or by ani>thor,and in 
either case entirely or only to a certain extent. Bearmg this 
in mind, the ‘‘ grievous disease or infirmitj', for the curing of 
which consent may be given to the voluntary causing of 
grievous hurt or even death,” must be taken in a strict sense. 

221 . There are cases in which acts causing harm are necessary 

for one’s benefit, and not only the person 

*® ’'I'®’” ‘'’® ^ ■* ‘»«“p®?>‘® 

ot giving consent, but has no guardian 

• or other person in lawful charge of him. 
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who may be appealed to for it. There can be no real consent 
in such cases, though it may be said that there is a presumed 
or even constructive consent, which, of course, is no consent at 
all. The authors of the first draft of the Indian Penal Code, 
speaking of such a case in their note B, said; “For example, a 

E erson falls down in an apoplectic fit. Bleeding alone can save 
im, and he is unable to signify liis consent to be bled. The sur- 
geon who bleeds him commits an act falling under the definition 
of an offence. The surgeon is not the patient’s guardian, and 
has no authority from any such guardian; yet iti:- evident that 
the surgeon ought not to be punished. Again, a house is on 
fire. A person snatches up a child too young to understand 
the danger, and flings it from the house-top, with a faint hope 
that it may be caught in a blanket below, but with the know- 
ledge that it is highly pi’obable that it will be dashed to pieces. 
Here, though the child may be killed by the fall, though the 
person who threw it down knew that it would very probably 
be killed, and though he was uot the child’s parent or guardian, 
he ought not to be punished. In these examples there Ls what 
may be called a temporary guardianship justified by the 
exigency of the case and by the humanity of the motive. This 
temporary guardianship bears a considerable analogy to that 
temporary magistracy with which the law invests every person 
who is present when a great crime is committed, or when the 
public peace is concerned.” To acts done in the exercise of this 
temporary guardianship, the authors of the Code extended 
by S. 92 a protection very similar to that w'^hich they had given 
to the acts of regular guardians by S. 89. Bethune’s draft 
proposed to enact brie% the following : ‘‘ Nothing is an oflence 
which is harm not meant to cause death, and which is done 
in good faith for the laAvful benefit of the person harmed, in 
any emergency in Avhicli free consent cannot be sought or 
given.” Such latitude was not considered advisable by the 
Committee of liS.54, which adopted with some modification, the 
detailed and more stringent provisions proposed by the authors 
of the first draft, wliioh were substantially adopted in the end 
by the Legislature, and enacted as a general rule in S. 92 of 
the Indian Penal Code. This section provides, that “nothing is 
an oflence by reason of any harm Avhich it may cause to a 
person for whose benefit it is done in good faith, even without 
that person’s consent, if the circumstances are such that it 
is impossible for that person to signify consent, or if that 
person is incapable of giving consent, and has no guardian 
or other person in laAvful charge of him from whom it is 
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possible to obtain consent in time for the thing to be done 
with beneBt.” 


222. As in such cases there is no consent, the rule con- 
taining the exemption from criminality 
is still more circumscribed, and does not 
extend even to the voluntary causing of 
hurt except for preventing death or hurt, 
being the same as in the case of consent 


Restrictions on the 
power of CRQsing harm 
without consent. 


the other restrictions 
by a guardian. ° 


To further explain these restrictions, the authors of the 
original draft added the following four illustrations, all 
of which have been retained in the Code, as finally passed: — 


(a) Z is thrown from his horse, and is insensible. A, 
a surgeon, finds that Z requires to be trepanned. 
A, not intending Z’s death, but in good &ith, for 
Z’s benefit, performs the trepan before Z recovers 
bis power of judging for himself. A has committed 
no offence. 


(/>) Z is carried off by a tiger. A fires at the tiger 
know'ing it to be likely that the shot may kill Z, 
but not intending to kill Z, and in good faith 
intending Z’s benefit. A’s ball g^ves Z a mortal 
wound. A has conunitted no offence. 

(c) A, a surgeon, sees a child suffer an accident which 
is likely to prove fatal unless an operation be 
immediately performed. There is not time to 
apply to the child’s guardian. A performs the 
operation in spite of the entreaties of the child, 
intending, in good faith, the child’s benefit. A 
has committed no offence. 


(D) The proTiBoen containing these restrictions are— 

First.— That this exception shall not extend to the intentional • causing of death, or 
the attempting to cause death ; 

Ssamdly , — That this exception shall not extend to the doing of anything which the 
person doing it knows to be likely to cause death, for any purpose other tiban the pre> 
venting of death or grievous hnrt, or the curing of any gnevoos disease or infirmity ; 

Thirdly . — That this exception shall not extend to the voluntary causing of hurt, or to 
the attempting to cause hurt, for any purpose other than the preventing of death or 
hurt ; 

Fourth/y— That this exception shall not extend to the abetment of any oSenoe, to the 
committing of which offence it would not extend. 
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(ji') A is in a house which is on fire, with Z, a child. 
People below hold out a blanket. A drops the 
child from the houee-top, knowing it to be likely 
that the fiillmay kill the child, but not intending 
to kill the child, and intending, in good faith, the 
child’s benefit. Here, even if the child is killed by 
the &11, A has committed no offence. 


223. Reference has been made above to cases in which 

consent to a criminal act by or on behalf 
Consent does not ^ person deprives that act of its 

public offences. cnmmal character. It was observed 

there that consent could have this opera- 
tion, only as regards the injury caused by that act to thw person 
by whom or on Avhose bdialf the Consent was given, only so far 
as that act was an offence on account of the injury caused to 
that person. Acts which are offences quite apart from the injury 
to that person are not excused by the consent given to them 
by any individual. This is provided for directly by S. 91 of the 
Indian Penal Code, which enacts that the general exceptions 
made on the ground of consent, and enacted in SS. 87, 88, 
and 89 of the Code, do not extend to acts which are offences 
independently of any harm which they may cause, or be 
intended to cause, or bC known to be likely to cause, to the' 
person ^ving the consent, or on whose behalf the consent is 
given. 


Criminal acts directed against society, and not intend- 
ed to affect individuals as such did not require this special 
provision for their exemption from the effect of individual 
consent. Thus not only all the so-called offences against the 
State or its various departments, or its currency or revenues, 
but also all acts intended to produce public commotion or 
disturbance, to interfere with public convenience, or to corrupt 
public morals, are punishable quite regardless of the consent of 
any person, ■who may be incidentally affected by them. Con- 
sent of an individual to public nuisances, obscene publications 
and indecent exhibitions, has no effect on the criminal liaUlity 
of the persons guilty of them. The law with regard to riots and 
affrays is the same, determined altogether by the interests of the 
public, and without the least regard to the injury caused to any 
persons by them in their mind, body or property. Wlmtov er 
may be the effect of consent in a suit between party and part}', 
it is not in the power of any man to give an effectual consent 
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to that which amounts to, or has a direct tendency to create, a 
breach of the peace, so as to bar a criminal prosecution.” 

224. Section 91 appears to refer chiefly to criminal acts 

^ , which are otfences against individuals, 

tify ““its wUituting regardless of the harm to U«e individual 
other offences, ir- directly injured by them. Thusactspre- 
respective of harm caused judicially affecting society through an 
by them to person con- injury to individuals arc also punishable 

as offences, notwithstandingconsent given 
to them by any individual. As instances of such acts reference 
may be made to those causing miscarriage, and fo duels and 
prize-fights. The first mentioned offence is given as an 
illustration in tho Code, which provides that “causing mis- 
carriage (unless caused in good faith for the jnirpose of saving 
the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause to the w’oman. 
Therefore it is not an offence ‘by reason of such harm;’ and 
the consent of the woman or of her guardian to the causing 
of such miscarriage does not justify the act.” 

It is sometimes contended w'ith regard to this offence, that 
the mtither’s consent to the act of causing mis<'ai riagc cannot 
purge the act of its criminal character, as tho act is an offence 
on account of the injury done by the act to the child. Jt is 
said, on the other hand, that the child was not in and so 
no injury could he done to it. The approved theory a])penr8 to be 
that it is an offence directly against society as affecting the 
increase of population.” Jt is an unlawdul act, dangerous to 
life, and, as observed by Shaw, C. J., in Comm<}nn\‘.alth v. 

“ the consent of the woman cannot take away the 
imputation of malice, any more than in case of a duel, where 
in like manner there is consent of the jiarties.” 

That prize-fights are illegal, and the parties thereto may lie 
prosecuted for assault upon each other is quite evident and 
may be taken as settled, lii lie.t v. iSillhujham two persons 
agreed to fight a pitched battle, and about 1,000 persons 
assembled to Avitness it. A scuffle ensued, which ended in 
a general tumult, and Burrough, J., said that all these 
fights were illegal and no consent could make them legal. 
In Bex T. Perkins^ Patteson, J., said : There is no 

The Queen r. GoRey» b Q. B. D., 0 Met., 2t)3. 

653. Per Hawkins, J. 2 G. & P., 284. 

State r.Gooifer, 22 J. (L)., 52. 4 0, & P*, 537. 
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doubt that prize-fights are altogether illegal ; indeed just as 
much so as that persons should go out to fight \Tith deadly 
weapons.” Similarly in Queen v. Coney ^ Ilawkinsi 3., said: 
^'Nothing can be clearer to my mind .than that every fight in 
which the object and intent of each of the combatants is to 
subdue the other by violent blows, is, or has a direct 
tendency to, a breach of the peace, and it matters not, in my 
opinion, whether such fight bo a hostile fight begun and con- 
tinued in anger, or a prize-fight for mone^ or other advantage. 
In each case the object is the same, and in each case some 
amount of personal injury to one or both of the combatants is 
a probable consequence, and, although a prize-fight may not 
commence in anger, it is unquestionably calculated to rouse 
the angry feelings of both before its conclusion.” In the 
same case, Lord Coleridge conceived,*® “it to be established, 
beyond power of any argument however ingenious to raise a 
doubt, that as the combatants in a duel cannot give consent 
to one another to take away life, so neither can the combatants 
ill a prize-6ght give consent to one another to commit that 
which the law has repeatedly held to be a breach of the 
peace.” 

The latitude given to manly s])orts and exercises, cal- 
culated to give bodily strength, skill, and activity, and to 
fit people for defence, imblic as well as personal, in time of 
need, when conducted merely as diversions among friends, 
“ must not be extended to legalize prize-fightings, public 
boxing, matches, and the like, which are calculated to draw 
together a number of idle, disorderly people ; . . . . such 
meetings have a strong tendency in their nature to a breach 
of the peace *° for they “ serve no useful purpose, tend to 
breaches of the peace, and are unlawful even when entered into 
by agreement, and ivithont anger or mutual ill-will.” ” Stephen 
in his Digest of Criminal Law ** lays down that no one 
has a right to consent to the infliction of bodily harm upon 
himself in such a manner as to amount to a breach of the peace, 
or in a prize-fight or other exhibition calculated to collect 
together disorderly persons.” 


vnt Q. B. I)., 653. I Bust, f- C., n70. 

p. I Cum. V. Culbcrg, 119 llafis.»351v 

Art. 229. 
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CHAPTER XL 

« 

Consent as a Ground of Mitigaiion. 


225. Consent ivlien not sufficient even as a ground for 
^ , , , avoidance of criminal liability, or for 

mitigation of liability. justification of a criminal act, is generally 

deemed to be a cause for mitigation, 
or, as French jurists would say, an excuse* Thus Sutherland, 
in his treatise on Damages' says : The previous consent of 
the plaintiff to the act which he complains of, though not 
given in a form to bar him or support a plea of justification, 
may yet be proved in mitigation of damages. Thus in trespass 
for an alleged injury to the plaintiiTs wall hy inserting joists 
in it, evidence that the wall was so used by the defendant in 
the erection of an adjoining building under an express parol 
agreement with the plaintifi is admissible under the general issue 
in mitigation.” In Adams Wajgoner,^ it was said that 
consent might be shown in mitigation of damages for an assault, 
even when it would not bar an action for it. In Qosha v. 
Staie, ^ the court observed that thoiigli the consent of a minor 
girl to sexual inteicourse with her was not justification, yet it 
should so mitigate the crime as to make the punishment lighter. 


Breithaupt in his work on Volenti non Jit injuria* explains 
very clearly the ground of this mitigating operation of consent 
in criminal laAV. He says that every offence contains two 
essential factors (jnomente J; first, an objective one consisting in 
this, that the acting person violates tlie positive law, i. e., the 
will of the State or the interests of the public welfare ; and 
secondly, a subjective one through which the acting person 
illegally opposes tlie will of the injured (person); and therefore 
in the cases in which the latter has given consent, the subjec- 
tive factor is removed, and the doer offends only against the 
Jus 'publicum, in as much as the existence of the ofiFence is not 
altogether prevented by consent; Nun ware es docdi erUschieden 
eine grosse Ungerechtigkeit, tcenn man Dcnjenigen, der durch 
seine JIandlungen nur Missachtung gegen einen Wi/len, ndmlich 
den des Staates, an den Tag legt, mit derselben Strafe hedrohte, 
icie Denjenigen, der nock die Subjektivit'dt des Verletzten sfeziell 
angreijt, indem er zugleich auck gegen den Wil/en desselben 


* I. 818. 


* 5(i Ga., 80. 
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handclt. Es ist also bn dem mit EinwilUgun^ des Verletzien 
Handsln den die Widerrechllichkeit eine abijeschic'dchle.id) He 
comes to the conclusion that doss hei dev Verletzwng mit Ein^ 
irUligung ei tier setts der Verstoss g^gen das positive liecht geriigt 
werden muss, tind doss andererseits nicht die voile Strafe verhdngt 
werden, darf, icelche auf das ohne EinwilUgung des Verhtzten 
begangene Delikt gesetzt ist, 

226 . It has been explained in the previous chapter that con- 
. sent to another person causing the deatli of 

of .. 'fn the person consenting does not affect the 

homicide. criminal character of the act causing death; 

and that the act remains penal notwith* 
standing the consent. This has been determined in deference to 
tlie importance of the state and to abstract conceptions of murali* 
ty, but is quite as opposed to popular ideas, as to the notion of the 
individual’s own riglits. As a compromise between the conflict- 
ing rights of society and of the individual, it generally 
came to be recognized that the causing of death in such a case, 
even if otherwise murder, would be a mitigated form of it, con- 
sent thus having t lie effect of reducing, if not removing, the 
criminality of the act. 

There appears to be no provision in any European Code 
expressly making consent a ground for the mitigation ' 
of the offence, but at the same time there appears to be no doubt 
that consent is everywliere recognized jis a ground for the 
mitigatioti of its punishment. In France, II. Garraud admits^ 
that the consent of the person killed certainly modifies the 
criminality of the murderer to a material extent. He says, 
however, that the circumstances bearing on consent, and the 
motives of the person acting on it, are so varied, that it will not 
be convenient to make consent an excuse, a mitigation of an 
offence as distinct from a mitigation of punishment ; and 
that there will be more inconveniences than advantages in 
a disposition which would by law reduce the punishment of 


(<?.) U would certainly be a great injusttoe if wc threatened him with the same 
pnniBhment, who hod by his aots shown a disregard merely for the wish of the State, 
as him who had especially operated against the subjectivity of the injured person, in 
os much as he had at the same time aotod also agaiust this will of the injured one. 

(/;) That on the one hand, in the oasc of an injury with consent the violation of 
positive law must he punished, and that, on the otlier hand, there may not be awarded 
the full puniihiuout which is laid down for the offence if eommittoil without consent. 


• IV Gar, Pr, Pen., 319. 



assassination or murder, because the crime was committed 
tbe consent or on the demand of the victim. He says : Comment 
ee consentement a-t-il hU obtenu f Vidie premihre du tuieide et la 
voloiUe de Vaccunplir viennent-ellee de la vietime ? Quel a ete 
le mobile de la pereonne trop eomplaieante qui a execute V homi- 
cide f A-t-ille voulu oheir d un faux sentiment d' amitie ? Au 
eontraire, n^a-t-elle eu d*auire but que de satisfaire m haine ou sa 
jalousie contre la vietime t ou meme la cupiditef On voit combien 
de circonstances diverses peuvent modifier la situaiion. La loi 
fiurrait-elle les prevoir ? Qu*arriverait-il si elle en omettait quel- 
ques-unes? et n'est-il pas priferahle de laisssr au Juge, mieux 
placi que le legislcU.ur pour apprecier toutes ces circonstances, le 
soin de moderer la pdnef s'd convient de le faire ? 

In some Codes also, consent is thus expressly treated as a mi- 
tigation of punishment in case of homicide by consent. The 
Spanish® and the Danish^ Penal Codes provide light punishment 
for homicide by consent. The Codes Penal of Holland® and 
Hungary® provide a special punishment for taking a person’s life 
at his expi’ess and earnest desire. The German Penal Code, 
in § 216 , provides a greatly reduced maximum of ])nnishmcnt 
for killing a jioi*sou when one should lia\e been deteriuined to 
it by das ausdriicl'liche iind ernstliche Ftr/anyen (the express and 
earnest request) of the person killed. Hut Verlatupn is, as 
observed by Oppenlioff, more like instigation than mcic consent 
(Eimvilligung), which latter is not sufficient to bring the 
killing within § 216 . Verlangen, as pointed out by Dr. Riidorff 
in his Cornmcnts\ry on the Gennan Penal Code, cannot be 
identified with Zustimmung or Einwilligung, as for Verlangen it 
is necessary that the initiative shouhl come from the ])erson 
killed, while for the latter, i. e., Zustimmung or EinieiHigung, it 
may and usually >vould come from the j)ersou killing. The 
authors of tbe Gennan Penal C<wle, in giving their grounds for 
the provision amtsiined in the section, observed that it was in 
accordance tvith the feeling of individual right (Kechtsgefiihl) 


(a) How has this consent been obtained ? Did the first idea of the suicide and the will 
of acoompliahing it ariso from the victim? What bas been the motive of the too eoiDplai-* 
ant peraou who has committed the homicide? Has he wished to jiold obcdieuoe to a false 
sentiment of friendship ? On the contrary, bad he no object other than that of satii^fyiug 
his hatred or his jealousy against the viotim or even his own cupidity ? One sees how 
many different circamstances c modify the sitnatioa. Can lawforesoo them? How 
would it h^pen if one omitted some of them P And is it not preferable to leave to 
tbe Judge, who is in a better position than the legislator to appreciuto all those circum- 
stances, the task of moderating the penalty if it i&ouM appear proper to do that. 


« 8 . 421 . 
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..that the killing of a consenting person was not to be punished 
as that which had taken place against the will of the killed 
person ; however, the undisputed moral law that das Leben 
ein mcht veraussefliches Gut ist, Idsst wedev Strajlosigkeitf 
nock eine niedrig bemessene Strafezu.^"^** Breitbaupt in bis 
work on Volenti non Jit injuria “ observes, that moral eonsider- 
ations play so suliordinate a part in positive law, that they 
ought to be placed etitirely in the background, and that the 
mitigation of punishment in case of homicide consent is due 
to'the general principle that through the existence of consent 
there is no injury to the individual right, l)ut a violation only of 
the rights of the State. In support of this view, he refers to the 
observations ofHerrAbg. Bvelt, who observed in the Reich- 
stag : Was strafen Sie denn, meine Ibrren, wenn Sie die Tod- 
tung des Einwilligenden strafen ? Sie strafen ja nkht die ThcU, 
dass der Bstrejfende dem Mann auf seinen Wunsch uni 
Verlangen das Leben genommen hat, Sie strafen nicAt den Urn- 
stand, dass das Leben des Eingelnsn gekiirzt ist, sondern vielmehr 
das Fahum, dass das djfentliche Interesse in der Vemichtung 
des Lebensdes Einzelnen einen ticfen Schaden erleidet, Sie strafen 
nur ledighch wegen des verletzfen Jnteresses der Allgemeinfieit, 
nichl wegen des verUtzien Rechtes des Einzelnen zurn Lehen.^*^ 

Under the English common law the criminality of the act of 
murder is deemed such, that the consent of the party murdered 
is held not to lower the degree of the otfcnce in law. And this 
rule exists not only in cases where there is malice, but even 
where no malice exists, as in case of an agret-ment for concurrent 
suicides. While, however, there is no particular name for 
murder committed by consent, and consent on that ground is not 
an excuse or mitigation of the offence ; there is nothing to indicate 
that the offence of murder when committed by the consent of the 
person murdered is not considered less heinous than that of vio- 
lent murder, and consent in the case of murder is not a ground 
for mitigation of punishment, what French lawyers would call 
a circonstance attenuante. And cases may readily be conceived 

{h) Life is an inalienable oommodityi and neither allows immunity from punishment 
nor a lower dogi'ce of punishment, 

(c) What, is it that you punihh gentlemen, when you punish homioide by content. 
You do not pnuish the fact that the person in question has taken the life of an indiri- 
dual with liis couseut, you do not punish the oircumstanoe that the life of the indiyidual 
hat been shortened, but rather more the fact that the piiblio intei*est has suffered a deep 
loss in the destruction of the life of the individual , you punish only on account of the 
injured interest of the general public and not on account of the injured right of the indi- 
vidual to his life. 


Riidorff. Comm., S. G. B., 474. 
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ivliere the degree guilt would indeed be greatly reduced. 
A physician, at the request of a d 3 dng man sudeiing intoler- 
able agonies, may, from humane motives, precipitate death ; or 
a soldier on the battle-field, after urgent appeals, may, with 
intense agony on his own part, yet from the same numane 
motives, take the same course as to a dying comrade. Yet 
even here the maxim Voienh’ non fit injuna cannot receive full 
operation, as there will be nothing in the consent to bar a 
verdict of guilty. That verdict, however, would be for the 
lowest form of voluntary manslaughter, and might well be 
followed by executive pardon. 


227. In India, consent is statutorily recognized even as a 

ground of the mitigation of the offence. 

Conient is a mitiga- The fifth exception of S. 300 of the Indian 
tion of offence of homi- Pgjjai Code, thus provides, that culpable 

homicide is not murder, when the person, 
whose death is caused, being above the age of eighteen years, 
suffers death, or takes the risk of death with his own consent. 
The authors of the first draft of the Code, in making the 
provision, pointed out that the distinction between murder 
and voluntary culpable homicide by consent had never, as 
far as they were aware, been recognized by any Code in the 
distinct manner in which they proposed to recognize it ; but 
that it might be traced in the laws of many countries, and 
often, when neglected by those who had framed the laws, it 
had had a great effect on the decisions of the tribunals, and 
particularly on the decisions of tribunals popularly composed. 


In giving their reasons for not punishing such culpable 
homicide with the severity of the offence of murder, the 
authors of the draft in their note M, said : Our reasons for 
not punishing it so severely as murder are these : in the first 
place, the motives which prompt men to the commission of 
this offence are generally far more respectable than those 
which prompt men to the commission of murder. Sometimes 
it is the effect of a strong sense of religious duty, sometimes 
of a strong sense of honour, not unfrequently of humanity. 
The soldier who, at the entreaty of a wounded comrade, 
puts that comrade out of jmin, the firiend who supplies 
laudanum to a person suffering the torment of a lingering 
disease, the freedman who in ancient times held out the sword 
that his master might fall on it, the high-born native of India 
who stabs the females of his family at their own entreaty in 
order to save them from the licentiousness of a liand of marau- 




ders, would, except in Christian societies, searcel/ 
culpable, and even in Cfaiistain societies would not be regarded 
the public, and ought not to be treated by the law, as assas- 
sins. Again, this crime is by no means productive of so much 
evil to the community as murder. One evil ingredient of the' 
utmost importance is altogether wanting to the olfence of 
voluntary culpable homicide by consent. It does not produce 
general insecurity. It does not spread terror through society. 
When we punish murder with such signal severity, we have two 
ends in view ; one end is, that people may not be murdered ; 
another end is, that people may not live in constant dread of 
being murdered. This second end is perhaps the more im- 
portant of the two. For if assassination were left unpunished, 
the number of persons assassinated would probably bear a very 
small proportion to the whole population ; but the life of every 
human being would be passed in constant anxiety and alarm. 
This property of the offence of murder is not found in the 
offence of voluntary culpable homicide by consent. Every man 
who has not given his consent to be put to death is perfectly 
certain that this latter offence cannot be committed on him at 
j)resent, and that it will never be committed unless he shall first be 
convinced that it is his interest to consent to it. We know that 


two or three midnight assassinations are sufficient to keep a 
city of a million of inhabitants in a state of consternation , 
for several weeks, and to cause every private family to lay 
in arms and watchmen’s rattles. No number of suieides, or of 


homicides committed with the unextorted consent of the person 
killed, could possibly produce such alarm among the survi- 


vors. 


Objections were raised against this provision in regard to the 
effect of consent. It was broadly observed, that it was no allevia- 
tion of homicide that the murderer had the person’s consent to kill ' 
him.’^ It was said that apart from “all religious considerations 
of a future state, and merely adverting to man’s strong natural 
love of life, even in the most desperate circumstances, the mere 
fact of a person consenting to be killed would indicate a morbid 
state of noind sufficient to raise a doubt of his sanity;” “ That the 
principle of the sanctity of life should not be departed from, and 
that the “ prerogative of mercy would much better be allowed 
to apply when necessary to such cases, than a rule be laid 


^ Indian Law Commissioner’s first 
Kcport) para. 280 * 


Indian Law Goronuasionex’s first* 
Beporbi para, 26i« 
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down that a man has to some extent a right to authorize 
its destruction.” ” 

S. 316 of Beth une’s draft of the Code thus provided, that 
‘‘ whoever maliciously abets .'another person in committing self- 
murder, or in doing anything which the latter knows to be likely 
to cause death, and thereby causes the death of such other person 
commits murder, and is liable to death and S. 317 still more 
broadly laid down that “in any case of murder or man-slaughter, 
the free consent of the person killed does not clinnge the 
offence.** The Indian Law Commissioners agreed, however, 
with the authors of the Code, and the provision as proposed by 
them was enacted without the limitations which, in view of the 
general provisions as to consent, Avere not considered nccessary^. 

228. The authors of the Code codsidered, however, that 

with a view to the great importance of 

Limitation of the life, and the inherent improbability of a 

in India. person consenting freely to its extinction, 

a higher tlegree of the maturity of intel- 
lect, and special Siife-gnards for its freedom should be retjuired 
in such a case. They first proposed to fix the age for this 
purpose at 12 year.«, and to enact the fnliowing provisoes to 
qualify the general proposition as to homicide by comient. 
‘‘ First. — That the offender does not induce the person whose 
death is caused to make that choice by directly or indirectly 
putting that person in fear of any injury. Secondly. — That the 
person whose death has been caused is not, from youth, mental 
imbecility, derange men t, intoxication or passion, unable to 
understand the nature and consequences of his choice. 
Thirdly. — That the offender does not know that the person 
whose death is caused was induced to make the choice by any 
deception or concealment. Fourthly. — That the offender does not 
conceal from tiie person whose death is caused anything which 
the offender knew to be likely to cause that person to change iiU 
mind.*”' The Indian Law Commissioners in their first Report, 
proposed to exclude the express reference toage, and to substi- 
tute for it the words ** being capable of making an intelligent 
choice,” observing that they could hardly imagine, that ** it was 
advisedly intended to make the difference between murder and 
culpable homicide by consent depend upon the circumstance 
of the widow at whose satee a person may have assisted, 

k Indian Law Comiuissiouorii' first 8. 3 i8 of the first draft of the 0(xl«. 

Report, para. 285, 
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having been under or above 12 years of age, if she was ripe 
in both body and mind ; supposing, for example, that she 
cohabited with her husband, and performed the ordinary 
duties of a wife with judgment and intelligence, and was one 
of whom there could be no doubt that she was able to under* 
stand the nature and consequences of that to which she gave 
her consent.”^® The Committee of 1854 decided to retain the 
reference to a fixed age, but raised it first to 21 years, and on 
reconsideration to 18, and this view was adopted by the 
Legislature. 


Finally, the provisoes also were omitted, as it was not con- 
sidered necessary to retain them, specially after the general 
safeguards prescribed for that purpose in S. 90 of the Code. 


229. The weight of the observations made and of the argu- 
ments urged by the authorsof the first draft 
English Ic- jjjg Indian Penal Code was felt in Eng- 

by coMent. ° land also. The drafts of the Code relating 

to the law of homicide accompanying the 
fourth and the seventh Reports of Her Majesty’s Commissioners 
on Criminal law presented in the years 1839 and 1843, in 
accordance wdth the English Common law, provided as a 
general principle, that “homicide is neither justified nor exten- ’ 
uatod by reason of any consent given by the party killed.** 
The English Criminal Law Commissioners appointed in 1845 
were impressed, however, with the weight of those observations 
and arguments as to the desirability of providing a lower punish- 
ment for murder by consent, and came to a different conclusion ; 
and in Art. 14 of the draft of the Criminal Code Bill present- 
ed with their second Report, they proposed to enact that 
“ homicide is extenuated whensoever the killing is wilful . 
and not justifiable, but the act from which death results was 
done or the act from the omission of which death results was 
omitted at the request, or with the consent, of the party killed.” 
To secure the reality of consent. Art. 15 of the Bill provided 
that, “ homicide shall not be extenuated within the meaning of 
the last preceding Article, where the-party killed is in a state of 
idiotcy, or is by reason of unripeness or weakness of mind, or 
of any unsoundness, disease or delusion of mind, or of passion 


66 


1° Para. 294 
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incapable of discerning the nature and consequences of his 
consent; or wliere such consent is extorted by (he party killing ; 
or ivhere the party killing has reasonable cause fur believing 
that each consent is given, in consequence of some false impres* 
sion in respect of facts on the part of the person killed at the 
time of his giving such consent/’ 

Thomas Starkie differed from the other Commissioners, and 
with reference to these provisions recorded : “ I cannot concur 
in recommending the above article which constitutes the con- 
sent, on the part of the party killed, an extenuation of the 
offence. J conceive, that in point of religion and morals, the 
crime of murder comprehends the wilful destruction of a human 
being, whether it be with or without his consent. If 
according to the moral law, a party has no power to con- 
sent that another shall destroy him, it must be a grievous moral 
wrong that any other person should destroy the consenting 
party, or even that his offence should be extenuated by such 
consent given. Such destruction is not, however, merely a 
sin but a crime against society of the most dangerous 
character to life. Insecurity to life is admitted to be an evil 
calling for the greatest severity of punishment against offenders; 
and I cannot but think that were the question to be examined 
even on this ground alone, the result would be against the 
proposed alteration. The law could not be relaxed, even 
where consent was given, without considerably diminishing the 
general efficacy of the law as a moral as well as merely penal 
protection ; and it is very questionable whether the change 
would not be attended with very serious diminution of protec- 
tion to life, and increased apprehensions of danger. The plea 
of consent would probably be not an infrequent, and certainly 
a dangerous one ; so difficult would it be to ascertain the real 
circumstances under which consent bad been given, and to 
discover the arts really used for procuring consent, or rebut- 
ting slight evidence of consent, where the sufferings of a party 
from bodily disease or mental' distress might render consent 
not improbable. The provisions contained in Article 1.5, with 
which it has been deemed necessary to guard the proposed 
alteration, sufficiently attest the questionable nature of such 
a defence, and not only show with what jealousy it would 
require to he constantly guarded, but also prove the difficulty 
of guarding effectually against most atrocious practices against 

human life which might be practised under colour of such a 
consent.” 



g. 130.] 


BDBKINa THE SAIEE IS CULPABLE HOUIOIUE. 


443 


230. The express provision in the Indian Penal Code ap< 

pears to have been necessitated chiefly 
^ by the frequent cases uf 8atee, which 
were, under the Regulations of every Pre- 
sidency, punished as an oflence, but in no Presidency as the 
otfence of murder. Tlie original draft of the Code provided 
also an illustration to the foliovring effect: — *‘Z, a Hindoo 
widow, consents to be burned with the corpse of her husband. 
A kindles the pile. Here A has committed voluntary culpable 
homicide by consent.” The illustration was omitted, however, 
only as it might lead to the inference that the legislature had 
in some measure justified the rite of Satee. 

The Indian Law Commissioners in their Report on that Draft 
said'’' : “ It is probable tiiat the authors of the Code were led 
to distinguish this form of voluntary culpable homicide, by the 
consideration uf the case stated in the first illustration of a 
Hindoo widow who with her own consent has been burned with 
the corpse of her husband. They were obliged to provide for 
this case which was already the subject of penal enactments in 
the Regulations for the Company’s Courts. They found that 
‘ the burning of a Hindoo widow by her own consent, though it 
is now, as it ought to be, an offence by the Regulations of 
every Presidency, is in no Presidency punished as murder.* 
By Regulation XVII of 1829 of the Bengal Code, copied ex- 
actly in Regulation I of 1830 of Madras, and followed substan- 
tially in Regulation XYI of 1830 of Bombay, the offence is 
declared to be 'culpable homicide,’ punishable in the Presidencies 
of Bengal and Madras with fine, or with imprisonment, or with 
both fine and imprisonment at the discretion of the Court, and 
in the same manner, except with a maximum limitation of im- 
prisonment to 10 years in the Presidency of Bombay. This is 
not a case of ‘extraordinary local superstition’ as Mr. Norton' 
suggests, but a matter of national concern affecting a whole 
people, for which the Penal Code for India must legislate. The 
Commissioners had to consider whether they would rank this 
offence as murder, as falling within the dennition thereof, or 
reduce it by a special exception to a lower grade of culpable 
homicide, following the existing law which had been enacted 
upon the most careful and solemn deliberation. They con- 
cluded that it ought not to be treated as murder. They had 
then to frame an exceptive definition, and the question would 


Fora. 29l« 
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natural!}' arise whether the terms of the dehnition should be 
limited specifically to cases of Satee, or be made general 
enough to comprehend other cases depending upon the same 
principle.” 


231. The clause in the Indian Penal Code as to homicide 

.by consent is applicable to duels also. It 
Homicide in a duel is jg mei-gly a reproduction of S. 298 

culpj,!. ho«c.d. m ofthe first dr.f.y the Without its 

limitations' and illustrations, and operates 
to reduce the offence of killing an antagonist in a fair and open 
duel from murder to culpable homicide. In the draft of the 
Code Brst printed, a duel was given as an illustration of volun- 
tary culpable homicide by consent. The Commissioners con- 
sidered that notwithstanding the slight alteration made in the 
definition since the omission of that illustration, the clause 
even as it stood in the final draft of the authors included the 
case of a person killed in a duel as one in which he suffers 
death or takes the risk of death by his own choice.” There 
can hardly be any doubt that a man who deliberately stands 
to be shot at twelve paces must be deemed, even if not to con- 
sent to death, at least to take its risk with his own consent. 
The Commissioners in their report on the authors’ draft of the 
Indian Penal Code, said : ‘‘If the clause be retained, if volun- 
tary culpable homicide by consent be recognized as a distinct 
offence, we know not but it may be the best way of dealing 
with a species of crime which it has hitherto been found im- 
possible to deter men from by the dread of capital punishment. 
It is in vain to denounce a penalty which is so contrary to the 
general sentiment, that except in cases marked by extreme 
malignity, or some special aggravation rousing indignation 
against the offender, it could nut be executed without shock- 
ing the public sense. Yet this is just what must be said 
of tlie penalty of death threatened by the existing law to 
the person who kills another in what is called a fair duel — 
threatened but so rarely enforced, that it carries no terror 
with it, no terror at least of that which it threatens. It 
might be well worth a trial whether the certain expectation 
of punishment for culpable homicide by consent, the enforce- 
ment of which would surely be approved by the public 
mind, would not be more efficacious in preventing duels iii 
which life is risked, than the present empty denunciation of the 

law.” 
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232. This appears to be the correct view also, as in England 

and the United States, it is the treatment 
Unsatisfactory oflMts of homicide by duel as murder, and the 

duel as m^der. consequent extreme seventy of the punish- 

ment for it, which has stood in the way 
of the repression of that offence, by enlisting the sympathy of 
the public and juries in favor of duellists. Thus Alison, 
in his Principles of the Criminal Law of Scotland,*® observes, 
that “ such has been the natural and human sympathy both of 
courts and juries, with the alternative to which the best men 
are often reduced, of fighting a duel, or losing their place in 
society, that there is hardly an instance, for a long period, on 
our records, of a capital sentence being pronounced on such a 
charge, if there was nothing unusually savage or dishonourable 
in tlie conduct of the accused.” And after mentioning by name 
a variety of cases in which fatal duels had been fought, and in 
which the judges had laid down the law, that death by duel- 
ling was no other than murder, he says, that nevertheless 
“ successive verdicts of not guilty were delivered by juries.’* In 
Eden’s Principles of Criminal Law, it is stated: — “ I have not 
found any case of an actual execution in England in conse- 
quence of a duel fairly fought.” 

This is due chiefly to the treatment oi homicide in a duel as 
murder. However imperative a law may be, it loses its force 
when it includes in the same prohibition, by the same name, 
and under the same penalty, acts different in their motives, 
circumstances and effects. As observed by Livingston, in the 
introductory report accompanying bis draft of the Criminal 
Code of Louisiana we may, in our statutes, give the name of 
murder to death occasioned bv a duel; but the world will not 
adopt the appellation ; and a combat, sanctioned by the 
irresistible command of public opinion, and marked by no 
circumstances of peculiar malignity, will never be considered, 
prosecuted or punished, as an assassination.^'^^ 


(A) Livingston observes in his report as to the punishment of duelling : — << That 
practice, in modern times, seems to have proved howineffioient are all laws when opposed 
to public opinion, and to what degree the fear of shame will prevail oyer that of punish- 
ment. Severe penalties have been denounced against it in vuin ; and it is the more 
difficult to he eradioateu, because it prevails most where courage, a fear of disgrace, and 
a sense of personal dignity are most porfeot.” And again, ** the same false sentiment 
of honour which leads to a hreaoh of the laws in committing this offence, renders its 
punishment more difficult. Witnesses avail themselves of t^ principle, that thhy cannot 
be oompelled to justify anything that may inculpate themselves ; and, therefore, neither 
seconds, nor surgeons, nor any othei^s, who were voluntarily present, can be induced 
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233. Attempts have sometimes been made even in England 

to reduce the offence of such homicide 


Attempts in English 
law against the treat- 
ment of homicide in a 
duel as murder. 


from murder to manslaughter. The 
drafts of the Code, relating to the law of 
homicide* presented with the fouith and 
the seventh Reports of Her Majesty’s 


Commissioners in the years 1839 and 1843, provided that, “ if 
two persons deliberately agree to fight with deadly weapons, and 
one oe killed, the offence of the other is not extenuated.” With 
a change in the view as to the effect of consent on the culpability 
of homicide, the draft presented with the second report of the 


English Commissioners presented in 1845, provided expressly 
that “ homicide is extenuated where, if two persons deliberately 
agree to fight, a contest ensues, and one of them is killed: pro> 
vided that ifsuch contest be with deadly weapons, the party kill- 
ing shall incur the penalties of the second class end also that 
^‘homicide is not extenuated in the case of any such contest as in 


the last preceding article is mentioned where the death of the 
person killed is caused in consequence of any unfair advantage 
taken, or any unfair means used, by the party killing.”^" The 
majority of the Commissioners in their notes on these provisions 
said:’’*’ ** An evil ingredient in the crime of murder of great 
importance is wantingto the offence of duelling : death by duel- 
ling does not, like murder, spread alarm through all ranks of 
society, from the highest to the lowest. The grounds on which the 
extreme measure of capital punishment, in cases of murder, seems 


justifiable, are, first, to prevent the severest of personal injuries, 
and secondly, to prevent people from living in constant dread 
of being murdered. It is obvious that, in the case of duels, the 
danger is confined only to the higher class of society ; and what 
is of more consequence, no one need be in dread of dying by such 
means, unless he chooses to enter into a voluntary compact to 
violate the law. As the punishment for murder is not grounded 
on the Jewish law, nor on our moral or religious horror at the 


act, but on its prejudice to society, and chiefly on the inse- 
curity and alarm it occasions, it appears to us that there is not 
an adequate cause to justify the taking away of life, where 
death occurs in the instance of two persons voluntarily agree- 


to testify ; so tliat facts ootorions to the world, pablfshed in every newspaper, which 
most be known and nuderstood in order to exonerate the parties from the foul crime of 
assassination, and which, bhoreforo, they cannot wish to keep seoret, oan rarely be proved 
before a coart of justice/* 
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ing, according to certain stipulated of implied rules, to 
give each other an opportunity of killing his antagonist. It 
seems to us that the present law is shown to be ineffectual 
in repressing the practice, and that its effect is to afford 
immunity to duellists.”^ 


The Commissioners further said : ** The case of treacherously 
killing in a duel, where the party killed cannot be deemed 
concurrent in producing his own death, unless indirectly and 
remotely, we propose to leave under the present provisions of 
the law. By the present law, cases of homicide which would 
otherwise have been manslaughter only, amount, where undue 
advantage is taken or unfair means are used, to murder. As 
for instance, where parties tight upon a sadden quarrel, and 
one of them is killed, this is murder, if the party killing 
sought or took any undue advantage, otherwise it is man* 
slaughter only (Foster, Disc. II., c. 5, S. 8). In the same 
section also, Mr. Justice Foster, speaking of a fight upon a 
sudden quarrel, where one of the combatants is killed, says : 

‘ This is holden to be manslaughter, for it was a sudden affray 
and they fought upon equal terms.’ In Whiteley’s case 
(1 Lew., 173), where a party was killed in a sudden affray, 
Mr. Justice Bayley told the jury, ‘ If a party enters a contest 
dangerously armed, and fights under an unfair advantage, 
though mutual blows pass, it is not manslaughter, but mur- 
der.’ And although even this case may not appear to be 
attended with alarming circumstances to the same extent as 
other murders, yet it is apprehended that the punishment of 
death in such cases would not be followed by the stifling of 
prosecutions, or the acquittals of juries by any means to the like 
extent, as is the case, according to the expeiience of the cri- 
minal annals of this country, and (as appears from the opinions 
we have cited) according to the experience of the Scotch and 


(B) The Oommissioners oontinued : ** The relnctance of witnesses and juries to 
any part in the capital oonviotion of a person who has been engaged in a fair duel, 

especially if he may have reocived grioTons proTOoatiou, or been the party challenged* 

must have been manifest to persons who have been present at trials of this description. 
And there have not been wanting examples of persons of high rank and character 
tending to diminish tlie public odium of the offence of duelling. We are* for these 
reasons, of opinion that, by abolishing the capital punishment in oases of duelling* 
not only will a just objection be removed from the law of punishing the offence with 
death, without due di-^crimination between that offeuoe and other cases of murder* but 
a great stigma in onr orimiual jurisprudence will be taken away* that of leaving a 
very serious ii^jury to society uureprossed, by reason of affixiug a punubment for it wj^b 
it is found generally impracticable to put into execution*’' 
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American tribunals, witJi the puaiabing with del^h du^liats 
under all oirpumstanoM.” 

Si84. There is a strong.oonoensitB of opinion against treat- 
ing a killing in a duel as murder, and in 
favour of the view taken bjr the Boyal 
in a duel as murder. Commissioners and the Indian Commie*- 

sioners. Thus Livingston in an intro- 
ductory report on his Draft of the Louisiana Criminal Code said : 

If you wish to have it punished at all, it roust be by its 
own name, and a proportionate punishment, nor must that be 
an infamous one. Put what is called a fair duellist on a footing 


j, — ■ 

(C) Thomas Starkie dissented from the majority of the Commissioners, and in bis 
dissenting Note said : ** It the objection already urged against the plea of eztenaation 
where a party is killed by his own consent be just, it is decisive also on the present 
question. A dnel is hut a compact by which each party gives leave to the other to kill 
if he can. Looking to the motives by which duellists and the juries who try them nre 
usually actuated, and the probable moral result of the proposed alteration, its adoption 
appears to me to be inexpedient. Experience leads to the conclusion that the practice is 
not oontrolabic by mere penal laws. A party in a duel is usually infiuenced by one or 
other of two motives : he acts in a spirit of resentment arising from nnrodressod injury, 
or in deference to the law of public opinion. Where the law gives no redress for a 
severe injury to the feelings, as, for instance, a sister’s dishonour by deliberate seduotion, 
the brother, to satisfy his own revenge, or it may l)e in expectation of effacing the 
stigma on his family, has rcoonrse to arm^, and should he kill the seducer, although the 
criminal law may denounce him as a murderer, the law of public opinion views the 
offence very differently. Juries, in such cases, are inlluonced by considerat ions which 
the law cannot possibly estimate or recognize, and it is impossible that they should not 
be sensible that, however deplorable the appeal to arms may Ije, the practice is not 
without some degree of salutary effect in restraining men from the infliction of severe 
wrongs and intolerable insults, again.st which tho law can afford no ade^iuatc protection. 
Hence arises a wide and necessary difference between the penal law and the laws of 
honour and of public opinion— -a differcnccj wdiioh can never be wholly reconciled, although 
some approach to it may be made by extending tho sjdjere of legal protection against 
injuries to the feelings, and which difference, when it prevails to a great extent, greatly 
wakens the effect of the penal law. The impossibility of preventing the practice of 
dnclling by subjecting offenders to even the severest measure of ])unishment does not, 
however, by any means warrant any legislative extenuation, except it can be 
founded on circumstances w'hich the law can recognise, .'is in the case of grave 
provocation; the law cannot be mouldc<l for this purpose to agree with the laws of 
honour or of public opinion, and where this cannot be douc, tho case must stand as 
though no ground for extenuation existed. It is urged as an argument for extenuation 
that the punishmonn for a very serion!! injury to society (by killing a man in a duel) is 
now impracticable, and it is assumed that the offence will be repressed by making the 
proposed alteration. I cannot accede to this opinion, I believe that duels arise from 
motives (to which I have already alluded^ which are beyond the control of mere penal 
laws ; and it ecems to me to be probable that where juries would, under tho itifluenoe of 
considerations such as have been suggested, evade if possible the conviction of a party 
for a duel fairly fought whore the offence was capital, they would give the same verdiob 
although the offence were punishable only with transportation. To inflict a slighter 
punishment by fine, or even a term of imprisoumont, W(»uld be to trifle with so grave a 
crime. Whilst, as it seems to me, little gooil could be expected from the proposed 
alteration, it might, I think, be productive of much harm in a mf>ral point of view. It 
would be understood to manifest an alteration in tho opinion of tbo Legislature, as tx> 
the heinousness of the crime of homicide, and of course, tend to dimtuish tho efficacy of 
tho law against it. I am induced briefly to express inv opinion on the subject of the 
particuLir alteration of tho general law oonceming homioidc which has been proposed, 
but with considerable rcluotanoe, not, indeed, because I doubt as to tho inexpediency of 
the change, bat because it is a question of moral and pnblio policy which is scarcely a fit 
subject for discussion in a mere note to a proposed article.” 
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with a thief or a murderer, and you assure his impetui^.:. ^ # 
Let the, severe punishment, then, be reserved for; 
and ferocity; inflict a mild penalty on duets.fairly cotidudi^^j^.j 
punish the insults which lead to them, and you will iUsuEE - 
escecu^ii of the law.” Acting on this view, he provided in €« 
555 a maximum punishment of only four y^rs for a pemon. 
killing one’s adversary in a duel, except when death shoohi 
be caused by treachery, in which case that person was to be 
deemed guilty of murder by assassination. 

The Codes of most of the European countries also provide 
only a light punishment for ordinary homicide in a durl. Thus 
the Ilelgic Penal Code provides that homicide in a duel shall 
be punished with imprisonment from one to five years.” The 
Spanisli l^enal Code provides for its punishment only with 
prison majeure“ § 206 of the German Penal Code provides 
that any one who kills bis opponent in a duel shall be 
punished by confinement in a fortress for not less than two 
years, and if the duel is of such a nature that it must bring 
about the death of one of the two, by confinement in a fortress 
for not less than tliree years. This i'< qualified, however, by 
§ 207, wliieli provides that if the homicide has been brought 
about by means of a delil)erate transgression of the agreed 
or traditional rules of duelling, the transgressor is to be 
punished according to the general regulations relating to tl«e 
ofiTi uce of homicide. 


The Italian Penal Code similarly provides in S. 239 the 
puuisliment of detention for a period which may not be less 
than six months and not more than five years for a person wiio 
in a duel kills his adversary, or makes a wound that causes 
the adversary’s death ; S. 243 providing that there would be 
no mitigation of piinisiiment for homicide or liurt on account 
of their having been caused in a duel : 1. if the conditions' 
of the combat have not been settled beforehand by the 
seconds or witnesses ; 2. if the combat did not take place 
with equal arms, or with any arms other titan swords, sabres, 
or pistols of equal charge, or with arras of precision, or with 
several cuts ; 3. if in the choice of arms or in tiio course of the 
combat there was fraud or violation of the settled contlitions ; 
or 4. if it should have been expressly agreed that the duel 
would cease only with the death of one of the combatants, 
or if that condition resulted front the nature of the duel, 
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from the distance between the duellists, or from other settled 
conditions. 

235. The Exception 5 of S. 300 of the Indian Penal Code, 

Homicide in « preme. though applicable to duels, does not 
ditated 6ght brtncen Dpply (o premeditated faction fights be- 
amed factious is niur. tween armed persons known to each other 

to be armed. The contrary was held by 
a Division Bench of Calcutta High Court in TAe Queen v. 
KuHer Mather decided on the 13th November 1877, in 
which White, J., in his decision said : A man who, by concert 
with his adversary, goes out armed with a deadly weapon to 
fight that adversary who is also armed with a deadly weapon, 
must be aware that he runs the risk of losing his life; and ns 
he voluntarily puts himself in that position, he must l)e t<iken 
to consent to incur the risk. If this reasoning is correct as 
regards a pair of combatants fighting by preineditsiiion, it 
equally applies to the members of two riots or assemblies who 
agree to fight together, and of whom some on each side are, 
to the knowledge of all the members, armed with deadly 
weapons.” 

In Empress v. EohimutMin,'** Ainslie and Broughton, J. J., 
held, however, that the exception did not apply to such figiits 
between armed assemblies, chiefly on the ground tiiat if it, 
applied to them, the exception 4 «>f the same section 300 would 
be superfluous. Ainslie, J., said : if culpable homicide in a 
premeditated flght with deadly weapons is not murder, a 
fortiori unpremeditated culpable homicide in a sudden flght in 
the heat of passion upon a sudden quarrel would nut be mur- 
der. It seems to me that the 4th exception clearly indicates 
that culpable homicide in a flght is murder unless the flght is 
unpremeditated, and is such as is therein described, sudden in 
the heat of passion and on a sudden quarrel ; a flght is nut 
per se a palliating circumstance, only an unpretnedi rated flght 
can be such. AVIiyre persons engage in a fight under circum- 
stances which warrant the inference that culpable homicide is 
premeditated, they are responsible for the consequences to their 
full extent.” 

The question came next before White and Field, J. J., who 
dissented from that decision. Referring to the chief ground 
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of that decision, White, J., said,*® “If, as I think, according to 
the cominun and natural meaning uf the words, an armed 
man, who deliberately fights with another man whom lie knows 
also to he armeii, consents thereby to take tiie risk of death, 
W'hy is the adversary who kills him to be excluded from the 
benefit of the 5th exception, because l>y another exception the 
case of a man who kills his adversary in the course uf sudden 
fight is specially provided fur. The circumstances under which 
a man slays his opponent in sudden fight are different from 
those where be slays him in premeditated fight, and if the 
Legislature intended that the offence of both should be only 
culpable homicide, the intention would naturally be shown by 
the enactment of two distinct exceptions. Again, sudden fight 
i* a distinction recognised by the English law of homicide, and 
the framers of the Code may easily be supposed to have for that 
occasion alone made sudden figlit the subject of a distinct 
exception, without imputing to them the intention thereby 
implied, by excluding from the 5th exception a case of 
premeditated fight, if it actuidiy falls within tiie meaning 
of tl:e exception. The sound construction to iny mind is, 
that the 5th exception extends to all cases of death occasioned 
by, or resulting from, premeditated acts, where the party 
killed takes the risk of the death with his own cooseiit; and 
tiiat the 4th exception is an independent exception, applying 
to all cases of death occurring in the course of sudden and 
unpremeditated fight, and does not in any way bind the 
natural operation of the 5th exception.” Field J., concurred 
with the judgment of White, J., and observing that both 
parties were armed and prepared to fight, said : “ I think it 

is reasonable to say that, in entering upon that conflict, each 
party had for its object to fight for victory, and in doing so, 
knowingly and deliberately took upon itself the risks of the 
encounter ; to this state or facts I agree that the 5th exception: 
is applicable .... When a man, being one of an armed band, 
and being himself armed with a deadly weapon, takes part in 
a fight, and uses that deadly weapon against his opponents, 1 
think it is reasonable to say that he was, within the 4th clause 
of S. 300, committing an act which he knew to be so imininently 
dangerous, that it must, in all prohubility, cause deuth or such 
bodily injury as is likely to cause deuth. . . . When he and his 
party are opposeil by a niiinlier of persons similarly armed, aiid 
using their arms in a similar way, I think it is reasonable to say 
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tliat such person, within the meaning of exception 5, takes the 
risk of death with his own consent.” 

The most important case on the subject is the Full Bench 
decision in Queen Empress v. Nayamuddin^ in which Pigot, 
J., delivered the leading decision, and Sir Comer Petheram, 
G. J., and Macphet-son, J., concurred with it. In that decision, 
ho observed that before the exception 5 could apply, 
there must appear some degree of particularity at least 
both as to the act consented to or authorized, and the 
person or persons authorized, and said : ” I cannot read it 
as referring to anything short of suffering the infliction 
of death, or running the risk of having death inflicted, 
under some definite circumstances not merely of time, 
but of mode of inflicting it, specifically consented to, ns fur 
instance in the case of Suttee, or of duelling, which w'cit, 
no doubt, chiefly in the minds of the fraruors of the Ccxle. Nt>r 
can 1 understand that it contemplates a consent to tho 
acts of persons not known or ascertained at tho time of the 
consent being given.” With refi?renee to the analogy of a 
fight between two armed individuals on which White, rl., relied 
in the Queen v. KuHer Mather and in Samsherc Khan v. Em- 
press, Pigot, J., pointed out, that “in sueb a case the cirurn- 
stances do show a distinct act of the mind of lach combalaiit 
with respect to the other and in concert willi him of willing- 
ness to encounter and suffer such known and anticipated acts 
of violence from that other as he cannot defend himself from. 
But 1 think there is a distinction between such a case and that 
referred to in the following passage, at page 158 of the repot t 
of Sd'Hshere Khan v. Empress, of the rnerabers of two riotous 
assemblies who ‘agree to fight together,' and of whom some on 
each side are, to the knowledge of all the members, armed with 
deadly weapons. I do not think that from such a more agree- 
ment to fight, such a consent as is contemplated by the section 
can be imputed to each member of each mob, to suffer death 
or take tlie risk of death at the hands of any one of the armed 
members of the other mob, by means of whichever of such 
deadly weapons, used in whatever way that person may please, 
and be able, to inflict it.” 

In the particular circumstances of the case, O’Kinealy 
and Qhosc, J.J., also agreed in thinking that the excep- 
tion did not apply, but they considered that the question 
of its applicability was not one of law, as to which any 
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general rule could be laid d<»wn, but one of fact to be decided 
with ivftTenco to the circumstances of each case. Ghose, J.t 
relied upon the analogy, referred to by White, J., in Sam- 
shere Khan v. Empress” of a fight between two armed persons, 
and said : “ In such cases, 1 think, it can hardly be questioned 
that the exception would apply. If so, 1 do not see why, when 
the fight is between a person and two or more persons, or 
between two or more persons on either side, it cannot apply. 
There is nothing in the exception itself to indicate such a 
distinction. Take this case : Two men, on each side, are 
determined and agree to fight each other until some one of 
them is killed or wounded. They use different weapons ; the 
two on one side use a gun and a club, respectively, and the 
other side a sword and spear. The figlit is begun, and nothing 
is shown indicating that any one of the combatants resiled 
from that determination and agreement; and in this fight one 
of them is killed. Here tliere was no consent given by the 
deceased to any ])articular persou killing or wounding him, 
or as to the particular weapon that might be used for the 
})urj)ose. Instances of this kind might be multiplied to show 
that a band of persons varying in number, and armed with 
different kinds of weapons, may fight another band of persons 
similarly situate, both bands agreeing to fight each other until 
one is killed. In these cases, the person killing, the person to 
be killed, the mode and the instrument by Avhich death inight 
be inflicted, Avould bo uncertain ; and yet, each one of the 
combatants might expressly consent to suffer death, or take 
the risk of death. Can it be said that in these cases the 
exception does not apply ? In a case where there is no 
express consent, the difficulty of bringing the offence within 
the exception is indeed great ; but there may be fads and 
circumstances proved, which necessarily lead to an inference 
of consent, and fi’om Avhich the jury may find that the deceased 
took the risk of death with bis own consent.” 

OTvinealy, J., also said : “ Consent under the Code is not 
valid if obtained by either misrepresentation or concealment, 
and implies not only a knowledge of the risk but a judgment in 
regard to it, a deliberate free act of the mind. In other words, 
before this section can be applied, it must be found that the 
person killed, with a full knowledge of the facts, detenuined 
to suffer death or take the risk of death, and this determination 
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continued up to, and existed at, the moment of his death. It 
appears to me ditiicult to assert that when two parties armed with 
luthies and spears go out to fight, the members of each party 
consent to suffer death ; nor can it, I think, be predicated, as 
a general rule, that they consent to take the risk of death. . . . 
If two men went out armed with rifles and fired at each 
other from a distance of ]0 yards, and one c>f them was shot, 
then looking at the nature of the weapons and the short dis- 
tance which separated them, 1 think, looking at the illustration 
to section 87, that a Jury would be entitled to hold that they 
took the lisk of suffering death. But as the existence of tlie 
consent at the moment the deceased received the fatal shot 
would be necessary in order that the accused should obtain the 
benefit of the exception, he could not succeed if the evidence 
pointed the other way. Thus, if the deceased declined to con- 
tinue the fight, or ran away, or showed in any otlicr open 
manner a desire to avoid his previous consent, tlic ‘ accused 
could not successfully appeal to this exception. On the other 
hand, if they were armed only with ordinary walking sticks, I 
think it would be extremely difficult for a Jury to hold that the 
|xirties had fully before them the idea that they were running 
any risk of death, or ever consented to suffer death. Between 
these two extremes there are numerous case-s different in degi’C'*, 
in which it would be extremely difficult to state what was the 
mental attitude of the person whose death was caused when he 
was killed. If, as 1 have said before, the parties were ai*med 
with guns and were placed near each other, a Jury might w'ell 
find that they, had undertaken the risk of death. If, on the other 
hand, there was only one or two guns amongst a great num- 
ber of people, there would be much less room for the conclu- 
sion that the deceased considered there was any risk of death or 
consented to take it. So far as I can see, the nature of the 
weapons w'ith which the parties were armed in this case is only 
one out of many facts from which the consent of the deceased 
should be inferred : and I myself would not come to the con- 
clusion that any individual of either, of the two parties consent- 
ed to take the lisk of death, when the evidence in support of 
that conclusion is simply that some of the men on both sides 
were armed w'ith lathies and spears.” 

Ghose and O’Kinealy, with White, J., in the case of Sam- 
shere khan^ do not appear to make a sufficient distinction 
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between a knowledge of the likelihood of death, and taking the 
risk of death with his consent. Mr. Mayne, in the last edition 
of his Commentaries on the Indian Penal Code,* observed 
that it seemed to him certain that the exception was “ directly 
intended to abrogate the rule of English law that a combatant 
in a fair duel who kills his opponent is guilty of murder. If 
so, the rule must equally apply, however numerous the com- 
batants may be, provided they have volunbirily sought the 
contest, with a knowledge that its result may probably 
be fatal.” This observation has not been reflated in 
his work on Indian Criminal Law, which supersedes the 
Commentaries. There also, he refers, however, to the confusion 
in the lull bench judgment from a want of distinction between 
consetiting to death and taking the risk of death, and says : * 
“ In a formid duel each combatant hikes the risk of a contest, 
strictly limited by rules as to weapons, duration of the combat, 
&c. But in the case of two bodies of armed men there is no 
consent to death, and no authority to inflict it. Bach takes the 
chance of whatever may happen. The only question will be, 
What does he take the chance of ? If a party go out with their 
fists, or Aiith ordinary sticks, they do not expect to take the 
risk of being attacked with guns or spears. But if a party 
armed with guns, spears, and lathies goes out to meet another 
party similarly armed, each member of the party takes the risk 
of the general result of the fight. It is impossible to dis- 
tinguish between one member and another, and to require 
j)roof that a man who was only armed with a lathi took the 
risk of being speared or shot. It is necessary to show that 
tlie deceased was a member of a party which went out to seek 
a contest which might end fatally, and expecting to meet a 
party similarly prepared. It is also necessary to show that 
he shared in the common purpose of his party. It is diflicult 
to see what further evidence could be given. It could hardly 
be alleged on behalf of such an individual who met with his 
death, that he took the risk of killing, but did not take the 
risk of being killed.” 

Mr. Collett also took** the view that the exception contained 
in clause 5 applied where death was caused in a fair fight with 
deadly weapons, and no undue advantage was taken, and that 
thus death caused in a fair fight by several on each side, was not 
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murder, but only culpable homicide not amounting to murder. 
He had not the advantage, however, of considering the grounds 
urged by the juajoriiy of the Full Bench of the Calcutta 
High Court, It ceitainly appears that in the case of a faction 
fight, the likelihood of the death of any particular individual 
is too remote for the cognizance of law. There is a certain 
risk of death in almost every act, even in the act of an even- 
ing ride or drive, or of going under a roof which may fall, or 

eating one’s meal which may contain poison. But no one 
thinks that a person by doing any of these acts takes the risk 
of death. The danger of death in a faction fight is more than 
in these acts, but generally not sufficient to justify the tight 
being deemed a consent to take the risk of death. 

Objection has also been taken to the particularity insisted 
upon by Pigot, J. It has been asked : “ Sup 2 >ose a person 
consents with a number of jiersons that any one of them may 
kill him or employ any person to kill him, will not this case 
liill within the exception ? ” ** There is no doubt, liowever, 
that as a general rule, for a valid consent, the particularity of 
the act consented to as well as of the person doing it is 
neces8aiy\ In regai’d to the former, Bi-eithaupt in his work 
on Volenti non fit injuria,^^ says; Die Einirllliguntj muss .vch 
avf eine konl reie ganz bestimmt bezekhnete vevleizende Handlnng 
heziehen, welche der Thdter vorzunehvien heahsirhtigt and der 
sich der EinwilHgende untertcerfen tcoUte. So trurde also noch 
heine Benchtignng znr Wegnahme eines heliebigm Gegensiandes 
vortianden sein, wenn Jenmnd ganz allgemein darin gcwilligt 
/Mt, sick bestehlen zu (assen. (a) 

As to the person, Breithaupt, after obseiwing that as a general 
rule be who consents to an injury not only has a certain 
person in view, but that he also especially gives him his 
consent, says that cases may be imagined in which an exception 
may he made, as for instance when consent is not given to 
an individually definite subject but to a smaller or larger circle, 
and every one belonging to that circle can consider himself 
justified in causing the injury in question. He adds : ** Unter 


(a) Conaent must refer to a quite definitely deecribed injurious act, which the doer 
intends to undertake aad to which the consenting person wishes to subject himself. 
There would therefore be no right to the removal of any article at one’s option, if 
anybody had quite generally consented to allow himself to be robb^. 
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Umstdnden ist sogar noch nicht einmal ein certus ciretdus 
nothwendig, Man denke an einen zum Tode verwundeten Krie- 
gsr, welcher von den grasslichsten Schmerzen gepeinigt, gang 
allgemein darum bittet, da ss sick dock Jemand finden mochtef 
welcher ihm den Todesstose gieht. In diesem Fcdl ist Jeder^ der 
die dringende Bitte hort, oh Freund oh Feind, herechtigt, die 
Verletzung auszufiihren, Ist dagegen die Einwilligung einer 
hestimmten Person ertheilt, so ist aueh nur diese allein herechtigt 
die Uandlung vorzunehmen, da derjenige, trelcher in seine Verlet- 
znng wUligt, noturgemliss freie Selhsthestimmung beziiglich des 
Mittels oder Werkzeiiges haben muss, dessen er sick dazu bedie- 
nen will, utn sick die Verletzung zuf'dgen zu lassen.Q) 


2-36. Similarly, in cases in which the consent of the person 

hurt does not operate to altogether 
avoid the criminality of the Toluntary 
causing of hurt, it is a ground for the 
mitigation of the punishment, and this 
for a similar reason. The fact that the 
injuries were received in a comhat in which the parties 
engaged by mutual agreement may be shown in mitigation of 
damages.®® 


Consent is a ground 
for mitigation of punish- 
ment in ease of bodily 
injuries. 


Generally it is not a ground for the mitigation of the offence, 
as the varied character of the mitigation is not such as to 
enable the Legislature to give a separate name or to provide a 
separate maximum of punishment for the mitigated offence. 
In some countries, however, even a separate maximum or 
minimum is provided. Ferlangen is indeed something more 
than consent, but § 142 of the German Penal Code provides 
the minimum of only one year’s Gefdngniss for any one welcher 
einen Anderen auf dessen Verlangen zur Erfiillung der Wehr~- 
pflicM witanglich maeht," The ordinary minimum for the 
voluntary causing of grievous hurt is Zuchthaus for two years. 


(7i) Uniler circumataiicos even a defined circle is not necessary. Lot ns imagine a 
soldier mortally wounded who, tortured by the most frightful pains, begs generally that 
somebody may be found who will give him the deathblow. Every one in this case, whether 
friend or foe, who hoars the argent request is entitled to cause the injury. If, on the 
other hand, consent has been given to a definite person, then only that person is justified 
in carrying out the act, as he who oonsents to an injury naturally must have the free 
determination regarding the means or tool of which he wishes to avail himself in order to 
allow the injury to be caused to his person. 

(^) Who at another’s request makes him unfit for the fulfilment of the duty to serve 
in the Militia. 
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from which it may be gathered how material the mitigation 
is ; and the punishment for the mitigated offence would 
have been still less, if at all, if it were not that the offence 
of causing grievous hurt in such a case is not so much 
against the person hurt as against the State and the Society, 
of which that person is a subject ur citizen. 

237. In case of offences independent of the consent of the 

person injured, in case of acts consented 

Absence of consent is to by him which are an offence notwith- 
aggrnvatioii. standing his consent the absence of con- 

sent is, on the same principles, an aggravation of the offence 
or of the penalty. Thus in India, the maximum period of 
impiisonment which may be ordered for causing miscarriage 
is three years, and if the woman should have been quick with 
child, seven years yet when the miscarriage is caused 
without the consent of the woman, the offender may be 
punished even with transportation for life.'”' So causing her 
death by an act done with intent tq^ cause her miscarriage 
is punishable with imprisonment only up to ten years, w'hile, 
if the act is done without the woman’s consent, tire punish- 
ment may be transportation for life. 

With the exception of France, where the existence of consent 
will in such a case be deemed only as a circoiniame attenuanta, 
the absence of consent is in almost every country deemed an 
aggravation of the offence. Thus in the Belgic Penal Code, 
Avhich is to a great extent based on the Code Penal, the causing 
of abortion is, when with the woman’s consent, punishable only 
with imprisonment from two to five years ; and when without 
her consent with the penalty of reclumon.^ So in Spain, it is, 
when with her consent, punishable with prison mineuTf and 
when without her consent with prison majeure. 

The aggravation is in some cases recognized not by the 
provision of a higher maximum of punishment, but by that of 
a minimum or a higher minimum. Thus the German Penal 
Code provides the punishment of penal servitude up to five 
years for anyone who, with the consent of a female with child, 
lias applied or administered to her the means to procure abor- 
tion or slay the child in the womb.** Anyone, however, who 
wilfully slays or procures the abortion witnout her knowledge 
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or consent is to be punished with penal servitude for not less 
than two years ; and if her own death be caused by the act, 
with penal servitude for life or for a term of not less than ten 
years." 

In the Italian law, the aggravation is provided for by the 
raising of both the maximum and the minimum punishments 
provided for the offence. Thus the Italian Penal Code enacts 
that a person procuring abortion with the consent of the 
woman is punishable only with reclusion for a term of not less 
than three months and not more than five years ; and if her 
death should have been caused thereby, for a term of not less 
than four and not more than seven years. On the other hand, 
the mere employment of means to procure abortion without 
her consent or against her will, is punishable with reclusion 
for a term of not less than three months and not more than 
six years ; and if abortion should take place, the term may 
extend to twelve years, and shall not be less than seven 
years; and if the woman should die, it may extend even to 
twenty years and shall not be less than fifteen years.*^ 

238. It is almost a universal principle that even an approval 

Even approval, not ^ot amounting to consent is a cause of, 
amounting to consent, and leads to, a mitigation of punishment, 
causes a mitigation of This is generally the case with the subse- 
punikhment. qucnt approval of the act constituting the 

offence in the absence of consent. The Spanish Penal Code 
thus provides the punishment of prison correctionnslle for a 
minor contracting marriage without her father's or mother’s 
consent ; and even a subsequent approval of the marriage is 
held to mitigate the offence, and render it punishable with 
only the penalty of arret majeure** 
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CHAPTER XIL 


Consent in Procedure. 


Quilihet potest renumiare juri pro se introducto. 


239. This principle is of a general application, apjilicable to 

. criminal as well as civil proceedings. It 
Consent cannot give j however, essentially restrieted to legal 

provisions intended for the benefit of 
individuals, and does not apply to the rules based on public 
policy and general considerations. It naturally has not much 
application to questions of essential jurisdiction, which, s})cak- 
ing generally, comes from law and not from the consent of 
litigants. ^ Thus consent cannot authorize a court to act in a 
cause outside the sphere which the law has ordered for it. In 
Bhoopendro Nath v. Kalee Prosunno,^ the defect of jurisdic- 
tion was not of a subjective character, but there was an 
application for taking out, the execution of an agreement which 
was not of the character of a decree. The conduct of the 
judgment-debtors, in so far as it could operate in that way, 
had been such as to induce the new decree-holders to believe 
that they could obtain by execution all that they werc 
seeking for, and yet execution ivas not allowed, as the 
consent of the parties could not give jurisdiction. 


Some enactments expressly provide that a particular class 
of courts may, on parties* consent, try and dispose of certain 
cases ordinarily beyond their jurisdiction. 'I’lie Presidency 
Small Cause Courts Act* thus provides that when the parties 
to a suit, which, if the amount or value • of the subject-matter 
thereof did not exceed two thousand rupees, w’ould be cog- 
nizable by the Small Cause Court, have entered into an 
agreement in writing that the Small Cause Court shall have 
jurisdiction to try such suit, the Court shall have jurisdiction 
to try the same, although the amount or value of the subject- 
matter thereof may exceed two thousand rupees. Similarly, 
the County Courts Act, 1888, in England provides* with 
respect to all actions assigned to the Queen’s Bench Division 
of the High Court, that if both parties shall agree by a 
memorandum signed by them or their respective solicitors 
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that the judge of any Court named in such memorandum shall 
liave power to try such action, such judge shall have jurisdiction 
to try the same. So also, S. 61 of the same Act provides that 
in any action in which the title to any corporeal or incorporeal 
hereditament, or to any toll, fair, market, or franchise, shall 
incidentally come in question, the judge shall have power to 
decide the claim which it is the immediate object of the 
action to enforce, if both parties at the hearing shall consent 
in any writing to the J udge having such power. These cases 
do not constitute an exception from the rule that the courts 
acquire their jurisdiction from law, as mere consent could 
give no jurisdiction in the absence- of the special provisions 
which empower the court or the judge to act in case of the 
parties’ consent, on the same principle on which it authorizes 
them to act in other contingencies. 


Nor can consent oust the jurisdiction of any court. Thus 
in Crawley v. Lucimee Ram,^ the Principal Sudder Amcen 
dismissed the suit on the ground that the bills of lading pro- 
vided that a claim under them should come before the High 
Court of Calcutta ; but the dismissal was set aside by the’ 
Agra High Court, as it did “ not consider that any clause 
which ousts the jurisdiction of the Civil Courts of these Pro- 
vinces in cases of dispute between the parties in favour of the 
High Court of Calcutta, which in such a matter has no jurisdic- 
tion, could have any legal effect or could be pleaded in bar of 
a suit brought into a competent Civil Court having jurisdiction, 
by either of the parties.” 


It is on this principle, that a person who is not a judge 
cannot act as a Judge. The Supreme Court of Illinois has 
repeatedly held both in civil and criminal cases, that a mem- 
ber of the Bar, even with the consent of the parties, cannot 
exercise judicial powers, and any judgment passed in their 
exercise will be void.® So far is the rule carried, that if 
a Magistrate goes outside the local limits of his jurisdic- 
tion, he has no jurisdiction whatever, and no waiver or 
agreement made before him by the claimant of the property 
attached by him can give him jurisdiction.^ 

B 1 Agra, 129. I Bishop v. Nelson, 88 Hi., 496. 

® noaglnntl v# Creed, 81 111., 606. ) Cobb t?* People, 84 Ili.| 511* 
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240. The inefficacjof consent in r^rd to juris^ietlonii^ties 
Consent cannot pve specially to jurisdiction over the sunyect- 
jnrisdiction over sabjrct- matter, which cannot he given oren* 

larged by consent even in civil cases.' 
Mr. Hawes, in his work on the Jurisdiction of Courts, says : 
“ Defects in the jurisdiction of a court over the subject* 
matter of a cause are fatal and cannot be waived. No act or 
consent of parties in such a case can confer jurisdiction.* . . . 
When a tribunal has not jurisdiction over the 6ubject*matter, 
no averment can supply the d^ect ; no amount of proof can 
alter the case. Neither the acquiescence of the parties, nor 
their solicitations, can authorize any court to determine any 
matter over which the law has not authorized it to act.” 


In Jackson v. Ashton,'^ the bill was dismissed for want 
of jurisdiction, even though the opposite party not only did 
not raise any objection to the jurisdiction, but “was anxious 
that the court should hear and determine the cause,” and the 
defect in the jurisdiction arose merely from a non-description of 
the circumstance which could give jurisdiction to the court. 

So far is the rule carried, that, as observed by Mr. Hawes,** 
“ when jurisdiction is by law conferred upon a court, only 
upon the existence of certain conditions, parties may not 
waive the conditions and thus confer jurisdiction.” 

In India also, it is quite settled, that even express consent 
of the parties cannot confer on a court such jurisdiction as it 
does not possess,*® and that it will not give power to a court 
to pass a decree which it is otherwise not competent to pass.** 

In The Government of Bombay y. I2an>naZsmy_/V *® the suit 
was for immoveable property in foreign territory, and both the 
parties were willing that the case should be decided on the 
merits, yet the lower court’s decree was set aside by the High 
Court “ as having been made without jurisdiction ; ” Sargent, 
C. J., observing in the judgment of the court that “ no consent 
of parties can give to the court a jurisdiction which it docs not 
possess over the subject-matter of the suit.” 


8 Doctor V. Hartman, 24 Ind., 221. 
Damp r. Town of Dane, 29 Wis., 419. 
Fleischmau Walker, 91 111., 8.18. 

® P. 13. 

^0 Wanaley v. Bobineon, 2S La. Ann., 
798 ; Bt. Louis and S. Co. r. Sando* 
Tal 0. Go., Ill 


8 Pet., 148. 

Hawes J uris., 10. 

Kadambinee Dosaee v. Doorga Obnm 
Dutt, Marsh., 4* 

Bamrao Tatyaji v, Babaji Dhonji, 
1. L. B., XX iiom.,682. 

IX b. H. 0. B., 242* 



This was expressly recognized by tbe. Judidal 
the Pri^’y Council in Ledgard y. Bull in which Lord ^isiliaQ^ 
in delivering their Lordships’ judgment, observed that when 
the Judge has no inherent jurisdiction over the subject-matter 
of a suit, the parties cannot, by their mutual consent, convert it 
into a proper judicial process, although they may constitute the 
Judge their arbiter and be bound by his decision on the merits 
when these are submitted to him.*’ The observation was ultra 
virefi but it has been repeatedly followed in the Indian courts. 
Thus in iMdli Bega m v. Raje Rabia the defendant objected 
to the jurisdiction of the Original Court, but on appeal by the 
plain titf from the decision which was in his favour, he did not 
take that objection in the lower Appellate Court, where 
the decision was against him. On appeal to the High Court, 
the decree was set aside for want of jurisdiction, it being held 
that the failure to take the objection in the lower court, 
‘‘ would not clothe the District Court with a jurisdiction not 
given it by law.” 

241. The same rule applies to appeals also. Thus in 

Axikhil Chunder Sen v. Mohiny Mghun 

Consent cannot give j)ass,^^ Morris, J., observed that “the 

■pjalg^ preponderance of authority favors the 

view that where a Court has no juris- 
diction to entertain an appeal, no consent of parties can give it 
a j urisdiction which it does not by law possess,” In Minakshi 
V, Subramaiiya'^^ there was no subjective defect of jurisdiction, 
and the defect arose only from the circumstance that the appeal 
w’as not allowed by law. No objection was taken while the 
appeal w'as pending before the High Court, and it was contended 
before the Judicial Committee of the Privy Council that the right 
to object to the jurisdiction must be considered to . liave been 
waived. The contention was overruled, however, and Sir 
Ricliard Baggallay, in delivering their Lordships’ decision, 
observed, that “no amount of consent under such circumstances 
could confer jurisdiction where no jurisdiction exists, . . There 
was an inherent incompetency in the High Court to deal with 
the question brought nefore it, and no consent could have 
conferred upon the High Court that jurisdiction which it never 
possessed.” 

In the United States, .Mr. Hawes observes that neither con? 
sent nor long acquiescence of parties will give an appellate 

« li. E., XIII I. A., 134. I « I. L. E., V CiU., 489. 

H I. L, B., xm Bom ,650. i > » L. B., XIV 1. A., 160. 



464 OBJECTION TO JUBTSDICTION MAY BE TABEK AT ANT STAGE. [ 8 . 841 . 


court jurisdiction over an appeal." It has been repeatedly held, 
that a criminal case not ripe for appeal, cannot be carri^ into 
the Appellate Court by agreement." In Perkins v. Perkins^ it 
>vas said that the appearance of the plaintiif after the appeal, 
and submitting to the jurisdiction of the court by proceeding 
to trial on the merits, ^yere equivalent to a waiver of all excep* 
tions to the appeal and to the jurisdiction of the court. 
This was also admitted to be the law, “ when the want of 
jurisdiction arises from the want of legal notice.” The court 
after observing that, pointed out that ‘‘ when the want of 
jurisdiction appears of record, the defect cannot be supplied by 
the submission of the party ; for the agreement of the parties 
cannot alter the law, nor make that good which the law makes 
void.” In some cases, the objection to the jurisdiction is 
allowed to be taken even by the appellant." * 

242. It is on this very ground, that it is considered a 

general maxim, that the plea of juris- 

Ohjcction to jurisdic- diction, when apparent on the record, 

stage of proceedings. may be taken at any stage of the pro- 
ceedings;" and cannot be considered 
waived by the parties," Thus in Wahid Ali v. Inayet Ali^ 
even a plea as to the execution not being barred by limitation 
law was treated as one of jurisdiction, and allowed to bo 
raised for the first time after remand on special appeal. In 
Oanpatrao v. Bai Suraj,^* the defect of jurisdiction consisted 
only of the circumstance that the court was not of the lowest 
grade competent to try the suit, and an objection to it was 
allowed to bo raised for the first time on special appeal from 
the final decision, even though the first order of remand 
by the lower Appellate Court was not appealed against. 
In Naunhoo Singh v. Tofan Singh, ^ the objection to the 
Moonsiif's jurisdiction was allowed to bo taken, for the first 
time, when the case went to the High Court a second time 
on special appeal, though the parties had allowed five adjudi- 
cations in the courts below without raising any objection as 
to that point. In Macdonald v. Riddell,^ the plea to the 
jurisdiction was allowed to be taken for the first time on 


Hawes Jans., 15. 

* ^ Batter r. State, 1 Iowa, 99. 

People V, M ycra, 1 Colo., 608. 

•• 7 Conn., 6B8. 

Plano Manu'fing Go. v. Baaej, 09 
Win , 246. 

•3 Nolxicu Kishen Mookerjee r, Bhib 
PershacljVll W. B., 


Nidhi Lsl r, Mathar Hussain, I.L.B. 
VU All., 280. 

** Lalmoney Dassee v, Jaddoonath 
Shaw, I. In. Jnr., N. S., 819. 

VI B. L.B.,62. 

VII B. H. 0. B. A. 0., 79. 

XIV W. B., 229. 

« XVI W. B. Cr., 69. 
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special appeal, and Ainslie, J., in delivering the judgment of 
the court, observed that “ neither the ignorance and conse- 
quent silence of the parties, nor their consent, can vest a 
magistrate with powers which the law does not give him.” 
In I'rimhahji v. Tomu,^^ the Bombay High Court even allowed 
a plaintiff who had instituted the suit in a court to object 
for the first time to the jurisdiction of that court on special 
appeal. It was contended that the plaintiff having himself 
selected the forum could not take that objection, but the 
contention was overruled on the ground “that if express 
consent could not give jurisdiction, much less could a 
mistake in the selection of a court to bring a suit in.” 

Tt is sometimes indeed held that the objection to jurisdic- 
tion may not be taken for the first time on the second appeal, 
and the prohibition is not seldom extended even to the first 
appeal .’'* So far is the ride eariied, that in Mohammed 
JJosse/n V. Alhaya Norayan,^^ the objection was taken in the 
first court, but still held to be waived, as it was not taken in 
the lower Appellate Court, 'fliis is, however, ustndly iu cases 
in which the facts giving rise to the objection are not patent 
on the record ; as it is presumed that if there were an irre- 
gularity, the objection would have been raised at an earlier 
stage of the proceedings, when its correctness could easily, 
bo tested. Most of the decisions against taking the 
objection at a later stage are expressly coupled with the 
proviso that the objection, when apparent on the face of 
the record, may be taken at any stage.*' In Bapuji Auditram 
V. Umedbhai^ the objection to the jurisdiction was not allowed 
to be raised for the first time on special appeal, as it was not 
patent on the face of the record that the court of the first 
instance had no jurisdiction. The general rule thus is, 
that if the original court find a jurisdictional fact so as to’ 
retain the jurisdiction, and the finding is not appealed 
against, objection to the jurisdiction may not be taken on 
the second appeal.** 

In Koylash Chunder v. Ashruf Alif^ a suit was remanded for 
trial on the merits by the lower appellate court, whiob held 

II B. H. 0. B., 192 . »» Vin B. H. 0. E., A., 0 ., 246. 

Naimudda t?. Sootc, III B. L. B., ** Raj Narain v, Bowshun Mull, 

2SS. XXII W. R., 124. 

• I II B. Ii. B. App., 42. XXII W. R , 101, 

a* Gooroo Porsad Roy v. Juggobuudoo 

Mozfjomdar, W. B. F. B., 16. 
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it to be witliin the jurisdiction of the original court; and on 
second appeal from the decision on the meritSi the objection to 
the jurisdiction was not allowed to be raised, as it had not been 
raised at the proper time on appeal from the order of remand. 
This decision does not, however, appear to be tenable, as 
merely not appealing from an order at once does not 
necessarily estop a party from objecting to it on apj^al from 
the final decision in the proceedings. Thus in Goodall v. 
Mmsoorie Bank,^ an assignee from a judgment-debtor who 
was not a party to a suit was made a party to the execution- 
proceedings, and the order making him a party was not 
appealed against. He appealed, however, against a subse- 
quent order asking him to produce the shares which had been 
assigned to him, and directing that in case of default, his 
property was to be sold. It was contended that objection 
could not then be taken to the jurisdiction to pass the first 
order making him a party ; but the contention was overruled, 
Straight, J., observing that he had “no hesitation in holding 
that in an appeal of the kind before me, where the objection 
goes to the very root of the matter and to the authority of 
the Court to make the order in the sense that it had no 
jurisdiction at all, I am entitled to entertain it, and if it has 
force, to give effect to it.” 


243. However though express consent or waiver will not 
^ , , , , ^ give jurisdiction to a court over a suit or 

^ possess by law, a 

party may well be estopped from pleading 
the absence of jurisdiction by failure to take objection to it at 
the prctper time. This is specially the case in India, where 
unlike England there is a system of courts organized in a regu- 
lar gradation of dependence on the High Courts, and where an 
error as to jurisdiction may always be corrected on appeal or 
review. 


In England, this was not practicable, and unless a prohibi- 
tion were granted, or the proceedings quashed on a certiorari^ 
there w’as no other way to try the jurisdiction than by an 
action against those who made or acted on the order. Thus an 
action of trespass Tvas suggested by Martin, B., in Denton v. 
Marshall^ as the proper way of trying the validity of an order 
of a County Court. Naturally absence of jurisdiction was held 


1. L. K., X All. 97. 
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there to make the proceedings absolutely null, as if they had not 
taken place at all. Even there, however, a change is being made. 
Thus in Steed v. Preece,^ the Master of Rolls considered it a 
good answer to an application founded on the court having 
sold property without jurisdiction, tliat there was a decree 
standing unreversed, and directing the sale. S. 114 of the 
County Courts Act directly contemplates that whenever an 
action or matter is commenced over which the Court has no 
jurisdiction, it shall be struck out, only ** unless the parties 
consent to the court having jurisdiction.” The rough method 
of treating the order of a Court as no order at all, or of 
seeking by a suit to expel a person whom that order has defi- 
nitely placed in possession, has no proper application where 
provision is made for such a proceeding, and where tile order 
itself may be brought under review by precisely the same 
authorities , who will have to dispose of the suit brought to 
test its validity. 


West, J., in delivering the judgment of a Division Bench of 
the Bombay High Court in Naro Hari v. Anpurnahaiy* said : 
“ By providingthe one method of redress, the Legislature has 
tacitly excluded the other. . . . There seems to be no reason, 
on principle, why, in India and for a Court having general juris- 
diction, a question of jurisdiction arising on this point (subject- 
matter) should not, at least as regards the party on whom the 
jurisdiction immediately bears, be concluded by submission or 
by failure to take the steps, which the law prescribes for 
getting rid of an erroneous order just as much as a question of 
personal jurisdiction. Every decree is a command to a person, 
and whether his possible ground of objection is that the Court 
has no jurisdiction to command liim at all, or none to command 
him in the particular case and as to tbo particular subject- 
matter, seems to make no differenee in principle. ... It is 
commonly said that a question of jurisdiction may be raised at 
any time ; where proceedings are laid down for determining 
the question, it should be *any time in the course of those 
proceedings.' He, who, having an appeal and a special appeal 
on a question of jurisdiction, has not availed himself of those 
I’emedies, renunciavit juii pro se introducto. The public in- 
terest is not concerned when the matter has once been placed 
before a Court having full jurisdiction over the person and the 
cause, and an omission to urge objections there is to be treated 
when the proceedings have been completed as conclusive.” 


3H ISEq., 19J. 
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The Calcutta High Court also has taken the same view. 
Thus in Teekum Lall Dass v. Peter MucArthurt*'^ a decree for 
rent obtained from a civil court was sustained on the ground 
of tiie defendant's acquiescence iu the court’s jurisdiction over 
the suit. Markbv, J.| in delivering the judgment of that court 
in Drobo Meyee v. Bipin Mundul*^ observed, that “the appli- 
cant took his chance of a decision in his favour in the Court 


of the Collector, without in any way protesting against the 
jurisdiction, j&nd though his conduct in this respect Avill nut 
give that court jurisdiction, still, it is, in our opinion, suificient 
to prevent him coining before this Court, and asking 
it to exercise its extraordinary powers of relief in his favour, 
by setting a!>ide proceedings of which lie was willing enough 
to avail himself so long as there was a chance of their turning 
out to his own advantage.” In Ooma Stnidnree v. Bepin 
Beharee*‘ a suit was brouglit to set aside, on the gronini of 
fraud, a sale made in execution of a decree of a Revenue 


Court, and the sale was not allowed to be impeached for want of 
jurisdiction, a.s that objection had not been taken in the prior 
pi’oceedings and not even in the plaint in that suit. InJRadJia 
Gobind Gossami v. Ooma Siwduree Dtmsla, a decree of a 


Burdwaii Court was transmitted for execution to Beerbhooin 


District, and in tiie course of execution-proceedings there, some 
property was attached, and the judgment-debtor prayed for 
a month’s time, alleging that if the debt was not satisfied in 
that period, the property attached might be sold without 
further notice ; and after that u plea to the jurisdiction of the 
court passing the decree was not allowed to be taken by him. 


In Nehora Roy v. Radha Pershad Sinyh** an objection as to 
the jurisdiction of a court executing a decree was not allowed 
to be taken after the proceedings had been carried on for ten 
years in that court, without any objection to the jurisdiction 
and with full acquiescence iu it. In Gopi Nath v. Bhuaicat 
Pershady*^ Mitter, J., in delivering the judgment of the 
court observed, that “in the suit of 1860, there was no objec- 
tion taken that the Munsif had no jurisdiction to entertain it, 
and, therefore, the parties being the same, it may be taken as 
conclusively decided by that suit as between them that the 
Muusif in that suit had jurisdiction to entertain it.” 


1 W. B., 879. 

X W. U , r.. 

xm w. a., i02. 


XXIV W. R.. 8fi3. 
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The Indian legislature also has adopted the same view. 
Thus it has been enacted in the Suits Valuation Act, 1887f that 
an objection that, by reason of the over*vBluatiun or under- 
valuation of a suit or appeal, a court of first instance or lower 
appellate Court, which had not jurisdiction with respect to the 
suit or appeal, exercised jurisdiction with respect thereto, 
siiall nut be entertained by an appellate Court unless :-»• 
(a) the objection was taken in the Court of first instance at 
or before the hearing at which issues were first framed and 
recorded, or in the Lower Appellate Court in the memorandum 
of appeal to that Court, or (d) the Appellate Court is satisfied, 
that the suit or appeal was over-valued or under-valued, and 
that the over-valuation or under-valuation thereof has pre- 
judicially affected the disposal of the suit or appeal on its 
merits. Even in cases, in which an objection is allowed to be 
taken, the proceedings shall not be deemed void on account of 
it, but the Appellate Court, unless satisfied that the mistake 
prejudicially affected the disposiil, shall proceed to dispose 
of the appeal as if there had been no defect of jurisdiction ; 
and when it is satisfied of the prejudice, and not having the 
materials necessary for the determination of the other grounds 
of tlie appeal to itself, remands the suit or appeal, or frames 
and refers issues for trial, or requires additional evidence to 
be taken, it shall direct its order to a court competent to 
entertain tlie suit or appeal. It is further declared in the Act, 
that the same provisions shall apply so far as may be, to a 
Court exercising revisional jurisdiction. These provisions 
are of a very comprehensive character, and apply not only 
where the over- valuation or under- valuation is due merely to a 
mistake in estimating the value of the subject-matter, but also 
where tiiere has been a mistake in principle,*^ or even an inten- 
tional over-valuation with a view to exclude the jurisdiction of 
a court of exclusive jurisdiction.^’* Similar provisions have 
been enacted in regard to some other cases also fur avoiding the 
ordinary consequences of an absence of jurisdiction, but further 
reference need not be made to them here.’’' 

A similar view appears to have been taken in some cases in 
the United States also. Thusin v. jFritton,^ the objection 
was that the State Court had no jurisdiction over the proceed- 
ings, and Hunt, J., in delivering tlie opinion of the Court, 

Krishnasamir. Knnakasabai, LL. Br, Chand’a Bea. Jud., 42S. 

XIV Mad,, 188. ♦’ 20 Wall., 414. 

4 ■‘a Hamiduneata r. Gopiil Chandra, 

1 Cul. W. N., 560. 
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said: — ‘‘To be available here an objection must have been 
taken in the Court below. Unless so taken it will not be 
heard here. It is not competent to a party to assent to a 
proceeding in the Court below, take his chances of success 
and, upon failure, come here and object that the Court below 
bad no authority to take the proceeding. This point comes 
before us at every term and is always decided the same way.” 


In Ponder v. Jid oselley Lancaster, J., in delivering the 
opinion of the Court observed that “the defendants having 
appeared in Court, and pleaded to the action, thereby admitted 
legal notice of the institution of the suit, as well also as the 
jurisdiction of the Court, not only of the parties to the action, 
but also of the subject-matter of the suit.” This can of 
course apply to the facts on which the jurisdiction over subject- 
matter depends, but will not affect a case in which the defect 
of jurisdiction is apparent on the record. 


244. There is a greater unanimity of opinion as to the 

waiver of the defect of jurisdiction 
Wniver of defect of other than that over subject-matter. Thus 

jurisdiction. it IS generally considered that the non- 

existence of other facts necessary for the 
jurisdiction may be waived. For instance, where it depends 
on the residence of the parties or other similar facts, consent 
will, in the absence of special circumstances, be deemed to 
establish those facts, and an objection to their existence may 
be waived." Thus Mr. Black^ observes: “ We are told that 
it is only when a judge or court has no jurisdiction of the 
subject-matter of the proceeding or action in which an order 
is made or a judgment rendered, that such order or judg- 
ment is wholly void, and that the maxim applies that consent 
cannot give jurisdiction. In all other cases the objection to 
the exercise of the jurisdiction may be waived, and is waived 
when not taken at the time the exercise of the. jurisdiction 
is hrst claimed.” ‘ 


As an instance, reference may be made to the etfect of 
consent on the courts’ power to give a decree in regard to 


2 Flo., 207. 

*° Lucking *. Denning, 1 Salk., 200. 
Butean o. Thompson, 80 HI., 666. 
State r. Harper, 28 La. .Ann., 86. 
Mrmly e. Biohardson, 18 InA, 1. 


State r. Begani 67 Me., 880. 
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10 Minn., 388. 
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matters connected with a claim. Thus it is a general rule 
that a court has jurisdiction only to decide the issues raised by 
the pleadings, and if it goes beyond them, all the provisions 
relating to the matters outside the pleadings are deemed 
void.’ This rule does not apply, however, to a consent 
decree whicli is not invalid, if its provisions do not go beyond 
the general scope of the case made by tlie pleadings. Thus 
in Fletcher v. Holmes* a suit was brought to foreclose a 
mortgage, and a personal decree given against the del'endant 
by consent, lieferring to the decree, the Court said : “ It 
cannot be doubted that without May’s consent such a judg- 
ment against him, upon that complaint, would not have 
been warranted. But he consented to it. Was it then void as 
against May, because the complaint did not allege sufficient 
facts to justify it without such consent? We can conceive of 
no reason why a judgment entered by agreement, by a Court of 
general jurisdiction, having power in a proper case to render 
such a judgment, and having the parties before it, should not 
bind those by whose agreement it is entered, notwithstanding 
the pleadings would not, in a contested case authorise such a 
judgment. I'he object of a complaint is to inform the defen- 
dant of the nature of the plaintiff’s case. It is for bis protec- 
tion that it is required. If he wishes to waive it, or agrees 
to the granting of greater relief than could otherwise be 
given under its averments, without amendment, and such relief 
is given by his consent, we think that the judgment is nut even 
erroneous, and much less void as to him.” And this was cited 
with approval in Schmidt v. Oregon Gold Mining Co.,'* in which 
case certain costs of a referee and stenographer were allowed 
with consent, even though they had not been claimed. 

The waiver will, of course, not affect the rights of any 
person other than the parties to the suit. Thus a judgment 
obtained in a district other than that of the defen- 
dant’s residence, on an agreement between the parties to 
acknowledge the jurisdiction, was held to be void as against 
subsequent judgment-creditors who obtained their judgments 
in the proper district.® In Sankumani v. Ikoran,^ a person 
objected to the attachment of his property in execution of a 
decree on the ground that the court passing the decree had no 
jurisdiction to pass the same, as the suit in which the decree 

^ Georgia Rail. & Bank Oo. n. Harris, 
5 Ga., 527. 

T I. L. B., XIll Had., 211. 
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was passed had been transferred to that court without notice 
to the defendant in that suit; and the objection was disallowed 
on the ground that the defendant had waived the same by not 
raising it at the proper time. It is, however, to be borne in 
mind, that this objection was in regard merely to a matter of 
procedure, and the court had jurisdiction over the proceedings as 
between the decree-holder and the objecting party. The court 
thus said : ** Nor do we think that the present defendants, Avho 
were no parties to the decree in original suit No. 2.5 of 1883, 
and as between whom and the plaintitf the execution-creditor in 
the Cochin Subordinate Court, the Calicut Subordinate Court 
has jurisdiction, are entitled to rely on the provisions of section 
25, of which the defendants in original suit No. 25 of 1883 did 
not avail themselves and thereby call in (piestiou the jurisdic- 
tion of the Cochin Subordinate Court.” 

Nor do the courts recognize collusive agreements entered 
into simply with a view to give jurisdiction to a court. Thus 
in Cameron v. Hodges^^ Miller, J., in delivering the opinion of 
the United States Supreme Court, said ; This court has uni- 
formly acted upon the principle that, in order to protect itself 
from collusive agreements between parlies who wish to litigate 
their controversies in the Federal Courts, it would, on its own 
motion, take the objection of the want of jurisdiction in the 
Circuit Court especially as regards citizenship.” * Tliis appears 
to be due chiefly to the circumstance that in cases Itefore 
Federal Courts, the citizenship of the parties is often an essential 
constituent of jurisdiction. It has thus been repeatedly held 
by the Supreme Court of United States, that the question of 
jurisdiction in such cases when dependent on the citizenship of 
the parties must be determined by the court, even if the 
parties do not raise it, or expressly aver that the case be con- 
sidered upon its merits.’‘*’ 

Thus in Hartog v. Memory , the Court said: “ If, from 
any source, the court is led to suspect that its jurisdiction has 
been imposed upon by the collusion of the parties or in any 
other way, it may at once of its own motion cause the necessary 
enquiry to he made, either hy liaving the proper issue joined 
and tried, or by some other appropriate furin of proceeding. 


» 20 Davio, 822. 

* 19 Wall., 81 ; 1 Davis, 65. 
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and act as justice may require, for its own protection against' 
fraud or imposition. 


245. In India, it appears to be generally held that the 

^ . defect of local iurisdiction also may not 

defect of 

local jui 


II xauaL>bAVti« 


5atV* the Original Court asserted its 
jurisdiction on the ground that the bond sued upon was 
executed within the local limits of its jurisdiction. Two of 
the defendants had nut objected to the jurisdiction, and'it was 
contended before the High Court, that the lower Appellate 
Court could nut set aside the decree at least as against those 

o 

two. The contention was, however, oveiTuled, and West, J., 
in delivering the judgment of the High Court, observed, “that 
consent or appearance does not give jurisdiction to a court 
of limited jurisdiction, though the waiver may be sufficient in a 
court of superior jurisdiction. . . . The consent which waives 
an irregularity or allows the court to exercise a power vested in 
itonaw'rong reason instead of the right one, on which it might 
have rested, cannot give the authority itself as an attribute of 
the Court which must directly or indirectly emanate from the 
sovereign.” 1’lie observation as to the waiver in a court of 
superior jurisdiction was made with reference to the decision 
in Oulton v. BadcUfe^^ in which that doctrine was based on the' 
ground that the Palatinate Court in that case was a superior 
court, having “ jurisdiction over matters arising elsewhere 
than within the county.” It is clear that in the case of such 
courts, the question of the absence of local jurisdiction could 
not arise, llrett, J., expressly pointed out, however, that “ if 
its jurisdiction had been confined to the limits of the county, 
I should have thought that that would have made it a court 
of inferior jurisdiction.” In this sense, all the courts in. 
British India would be inferior courts, in connection with 
which the absence of local jurisdiction may not be waived. 


In Niarain Das v. Kotu the defect was of local juris- 

diction, as the defendants resided outside the local limits of the 
Court’s jurisdiction, and jurisdiction was claimed only on the 
ground that the defendants’ agent executed the hundis sued 
upon inside those limits, which was dnally held not to constitute 
a cause of action. On first appeal, the counsel for the 


I. li. B., IX Bom., 266. 

no 


1 . I' 9 0. & 1*., 189. 

>* 1883 P. E., No. 133. 



WAI7BB OF' BEFBOT OF LOCAL Jlffil^inQItrOit. 




defendants expressly stated before t^he lower Appellate Court that 
he bad no objection on the ground of juri^iction ; but on a 
subsequent appeal to that same court he raised that objec- 
tion, and the court disallowed it on the ground of the prior 
consent. The Punjab Chief Court, however, held that the 
objection could be raised at that stage, Rattigan, J., in delivering 
the judgment of the court, observing that, ‘‘if, as is settled 
law, the express consent of parties cannot confer jurisdiction on 
a court which does not otherwise possess it ; tlie omission or 
refusal on the part of the defendant to raise the objection of 
want of jurisdiction cannot relieve the court which is trying 
the suit, of the duty of determining whetlier it has or has not 
jurisdiction to hear it.” 


Section 20 of the Civil Procedure Code, however, directly 
contemplates cases in which a suit may be brought agiiinst a 
person in a court simply because another defendant resides or 
carries on business or works for gain inside the local ami of 
its jurisdiction;** and under that section, the objection by 
the person outside the jurisdiction must be made at the earliest 
opportunity, and in all cases before the issues ai’c settled ; and 
any defendant not so aj>plying is deemed to have acquiesced in 
the institution of the suit in that court. 


In some such cases, proceedings can be commenced only 
after special leave has been obtained. Thus the Charters of 
the Presidency High Courts provide, that, in suits other than 
those for land or other immovable property, if the cause 
shall have arisen only in part within the local limits of their 
respective ordinary original jurisdictions, a suit may bo 
brought in them, “ in case the leave of the court shall have 
been first obtained.” Similarly, the English County Courts 
Act, 1888,'® provides that every action or matter may be 
commenced by leave of the judge or registrar, in the court 
within the district of which the defendant, or one of the 
defendants, dwelt, or carried on business, at any time within 
six calendar mouths next before the time of the cumroence- 
ment, or, with the like leave, in the court, in the local limits 
of whose jurisdiction the cause of action or claim wholly, or in 
part, arose. 
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In these cases, the plaintiffs consent is the very ori^fi of the 
jurisdiction of tlie Court. The defendant’s consent is not 
directly material, and the objection to the non-existence of 
jurisdiction is, in all such cases, deemed to be waivedt if the 
defendant proceeds without making the objection. Thus, in 
Jones V. James^’’ the defendant who had, for five years, resided 
out of the jurisdiction of the County court, in which the cause 
of action arose, was served with a summons issued out of that 
court, and was, at the time, served with an order of the judge 
of that court, more than two years before, granting leave to 
the plaintiff to issue a summons against the defendants. The 
defendant gave notice to the clerk of his intention to rely 
upon the defence of the Statute of Limitations, and afterwards 
moved for a prohibition; and it was held, that this notice was 
equivalent to pleading, and “ by thus coming in and pleading, 
the defendant deprived ‘himself of the power of examining 
minutely into the regularity of that process by which he was 
called upon to appear, and that, as against him, it must l)e 
considered as perfectly valid.” Erie, J., in the course of the 
argument pointed out, that “ where an inferior Court has 
no jurisdiction from the beginning, a party l)y taking a 
step in a cause before it does not waive bis right to object to 
the want of jurisdiction ; but jurisdiction is sometimes con- 
tingent ; in snch case, if the defendant does not, by objecting- 
at tlie proper time, exercise his right of destroying the juris- 
diction, he cannot do so afterwards.” 

In Moore v. (lanjee,^^ leave had not been obtained and the 
case was heard and partly decided before the objection was 
taken, and it was, therefore, held to have been waived. Cave, 
J., with whom Smith, J., concurred, observed, that “ the 
objection to the jurisdiction of the Court may be waived by 
tnking any step in the proceedings before applying to dismiss 
the action.” 

In the United States also, it is held that where the place of 
trial is cltanged by consent, no order for such change is 
necessary, and the consent of the parties, and the filing of the 
papers in the coiirt to which the cause is transferred, is all 
that is required to give jurisdiction to that court.’* 

In regard to criminal proceedings, the law is quite settled 
in British India, as S. 531 of the Criminal Procedure Code 
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S rovides that no finding, sentence or order of any Criminal 
burt siiall bo set aside merely on the ground that the inquiry, 
trial or other proceeding in the course of which it was arrived 
at, or passed, took place in a wrong Sessions Division, Dis- 
trict, Sub-division, or other local area, unless it appears that 
such error occasioned a failure of justice.*" 


246. _ In ordinary cases, it appears to be settled law, that 


Waiver of defect of 
jurisdiction over person. 


the defect of jurisdiction over a person 
may be waived by him.*^ If a Court has 
jurisdiction of the subject-matter, a 


party may voluntarily submit himself to such jurisdiction, or 


niay, by failing to object thereto at the proper time, waive 
his right to contest it. 


In Kenney Y. (Vrc'er,** the question arose under a statute which 
prohibited the suing of a detendant out of the country where ho 
resides or may be found, except in certain cases. It had been 
passed subsequently to the Acts conferring upon the Circuit 
Courts general jurisdiction of all actions arising in the 
country, and for the benefit of defendants, and not to limit the 
jurisdiction of the Circuit Courts, and it was held that the 
right of not being sued in certain cases Injing a privilege of 
the defendant, he had the right to waive it, and must be 
deemed to have waived it, unless he made his objection to 
the writ served upon him in due time. 


247. When the 

Waiver of personal 
exemption from juris- 
diction. 


limitation of jurisdiction is in regard to a 
certain person or class of persons, ho or 
they may, of course, waive the privilege, 
and thus give jurisdiction to the court.*^’ 
In Manohar v. Bhivrav^* the defendant 


objected to the execution of a decree on the ground that bo 
as a Sirtfar, was not subject to the jurisdiction of the court 
passing it. A Full IJench of Bombay High Court disallowed 
the objection, and Westropji, J., in the judgment of the 
Court, said: “Before tlie the applicant either did, 

or did not, raise the ohjection of want of jurisdiction. If he 
raised it, and the Munsif wrongly disallowed it, he ought to 
have appealed to the Judge ; and there would have been a 
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Rpecial appeal to this Court. But if he did not raise it, he 
must be taken to have waived it; and it is certainly'too late 
for him to raise it now, when the Munsiff’s. decree is sought 
to be executed.’* Independent Princes*® and foreign ambassa* 
dors*® are often held to be able to waive their privilege of 
exemption, and to elect to submit to the jurisdiction of any 
court. The Maharaja of Tipperah often waived his personal 
exemption from the jurisdiction of the civil courts in British 
India, though a waiver in one suit will not operate as such in 
other suits.** The Criminal Procedure Code expressly pro- 
vides that a European British subject may Avaive his right of 
trial as such.** 

Speaking of the rule, Mr. Hawes observes, that “ if a court 
has jurisdiction of the subject-matter and over the person, 
and a defendant has some privilege, which exempts him 
from the jurisdiction, he may waive it, if he chooses to do 
so.” ** Mr. Herman also lays down that “ a privilege 
defeating jurisdiction may be waived, if the court has jurisdic- 
tion over the subject-matter.”*" Thus, in McCormick' v. 
J'enmyh'ania Central. Railroad CV.,** it was held, that ‘‘ where 
the court has the jurisdiction of the subject-matter or cause 
of action, consent may confer jurisdiction of the person ; and 
that such consent may be expressed by a foreign corporation 
by appearing by attorncj' and answering generally in the 
action.” 


It is somewhat on a similar principle, that, as observed by 
Dr. Bishop, “with the defendant’s consent, the venue may 
be changed hack to the original county ; for, in the words of 
Stone, J., it is a matter of ‘ privilege secured to the prisoner, 
Avhich he may waive, either before or after the order changing 
the venue has been entered.*®* ” 

248, Judges are in some cases disqualified from trying 

particular causes, as for instance, on 

Disqualification of a account of a direct interest in their result, 
Judse at common law - ... , . ... . .. . 

I.A wnivAd Gr of a relationship with the parties to 

may waned. disqualification in English 
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law is the result generally of common law principles. It is 
sometimes considered that the disqiialification does not affect 
essential jurisdiction, and does not make the proceedings of 
the judge void.** It is held in some of the States of the 
American Union also, that the recusation of a judge does not 
affect jurisdiction, but is merely a ground to set aside the 
judgment on error ur appeal.** 

The weight of opinion, however, is in favor of the view, that 
the disqualification affects jurisdiction, hut where it results 
only from common law, jurisdiction may l)e restored by 
consent, or by waiver express or implied, as by failing to 
raise the objection at the trial. ®* I’hus in The Llueen v. The 
Cheltenham Commissioners,^ Lord Denman, 0. J., observed, 
tlvat “ if all parties know that he (magistrate) is interested, 
and make no objection, at any rate if thei*e be any thing like 
a consent, or if he take a ])art upon b 'ing <lesir»‘d to do so 
by all parties, it would be monstrous to say tliat the presence 
of the magistrate vitiated the proceedings.” In Denning v. 
Norri^ the court held that, since the defendant had admitted 
the person presiding to be a judge by a plea to the action, he 
was cstoi)ped afterwards to say that he was not a judge.** 

In the United States fdso, it is held, that in such cases the 
parties by a joint application to the judge, suggesting the ground 
of recusation, expressly waiving' all objection on that account, 
and requesting him to proceed with the trial ftr liearing, may 
mve him full power to jwoceed as if no objection existed.** 
A tacit waiver is inferred against a plaintiff who brings bis 
cause before a judge wdio is known to him t«) be disqualified to 
try it ; and against a defendant, wdio knowing the existence of 
just grounds of recusation, apj^ears, and witliout objecting 
offers defences in the cause, either dilatory or peremirtory.** 
In Posey v. Eaton, ** an order for sale of land was given by 
a judge related to one of the parties, and the Tennessee 
Supreme Court said : — ‘‘ If the parties submit to the action of 
the judge at the time, the iucompetoncy is considered waived, 
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and not available on a collateral attack on tlie judgment.*’ 
As a general rule, waiver is inferred if objection is not taken 
before issue is joined and trial commenced, except when the 
party was not aware of the objection, and Vvas in no fault for 
not knowing it.^’ A party, however, who has once declined 
the jurisdiction of a judge will not be deemed to waive 
it by any subsequent defence.^* 


And while the principle of disqualification extends even to 
persons associated with a judge, as, for example, to assessors 
appointed by the parties themselves under the Land Acqui- 
sition Acts,*' yet a waiver by a minor’s guardian will not be 
sufficient, and an objection may be raised against it for the 
first time in appeal from the award ; and this on the ground 
that a waiver is a matter beyond the ordinary conduct of the 
litigation, and the presence of an assessor having an adverse 
interest can, in no case, be for the benefit of the minor. 


249. The dis(]uaUfication in India and most of the States 

of the American Union is expressly 
Statutory disqualifica- enacted OP recognized by some statutes. 

be waived. Ihus 111 India, tlie Criminal Procedure 

Code provides thatnojiidge or magistrate 
shall, except with the permission of the court to ivhich an 
appeal lies from liis court, try or commit for trial any case to 
or in which he is a party, or ‘personally interested, and no 
judge or magistrate shall hear an appeal from any judgment 
or order passed or made by himself.*® There are similar 
provisions in regard to civil proceedings in most of the 
Provinces of British India, oven without any such qualification 
as that of a permission by the Appellate Court." 


The prohibition in all such cases of a statutory disqualifica. 
tion is held to go to the jurisdiction,*® and such as may not 
be waived,*® except when it is also provided by the statute 
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creating tlie disqualification that it may be waived by consent 
generally, or subject to any particular conditions. And 
the rule will apply even to a disqualification ■arising sub- 
sequent to the institution of the suit, which also will oust 
junsdiction, so as not to be waived by consent.*® The judge 
is divested so completely of his jurisdiction, and his acts 
arc so utterly void, that they cannot be made good by any 
omission, waiver, or even the express consent of the parties.* 
It has been repeatedly held that there can be no waiver of 
the disqualification, and even express consent cannot restore 
jurisdiction to him over the consenting j)arty’s oft’enco.* 
It has been held recently by the Texas Supreme Court in 
January v. State* that where a judge is disqualified from 
sitting in a case, the judgment rendered by him is a nullity, 
oven though the parties agree to waive objections to the 
jurisdictieu. 


This is on the ground that it is the policy of the law to with- 
hold from a judge all power or jurisdiction to act in any 
matter in which he has a personal interest, irrespective of the 
wishes or consent of the parties interested.* Mr. Works, in 
his work on the Jurisdiction of Courts, says ; * “If the (piestiou 
of interest were one alFecting the parties alone, they might 
properly be held to waive it by consent or a failure to raise 
an objection. But it is a matter in which the whole public 
is interested. The rule that forbids one to sit as judge in his 
own case is one of public policy affecting the due and proper 
administration of justice, and should render void the proceed- 
ings of a judge afiecting matters of private concern to himself, 
whether objection is made by the parties directly intei’ested 
or not.” In Chambers v. Hodges* also, the disqualifying in- 
terest of the judge was attempted to be removed by consent, 
but the attempt was disallowed on the same high grounds of 
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public policy tbat the prohibition was designed, ‘‘ not merely 
for the protection of the party to the suit, but for the general 
interest of justice.’' 

The decision in Oakley v. Aapinwall is a particularly strong 
authority against the validating effect of consent in such a 
case. The Court which heard the appeal consisted of eight 
judges, only one of whom was said to be disqualified, the 
disqualification being that he was a second cousin, relat- 
ed in the sixth degree to the defendants, who were sued mere- 
ly as sureties and having been fully indemnified, had no per- 
sonal interest in the suit. Counsel on both sides united 
in requesting the judge to sit before he would do so. Bron- 
son, C. J., maintained that there was no question of jurisdiction 
involved, as the disqualification of one of the judges could not 
affect the jurisdiction of the entire court, that jurisdiction over 
a person may be and often is acquired by consent, and that in' 
this case consent wmuld operate as an estoppel, no party being 
“ at liberty first to invite a judge to sit and after taking the 
chances of having an opinion in his favor, turn round, when 
he found the opinion to be the other way, and repudiate his 
own act,” and that it would be the same if the request to sit 
were made by counsel, as a “ party is concluded by the acts , 
of his counsel.” Jewett and Harris, J.J., agreed with the Chief 
Justice, but the contrary was held by four judges of the Court. 
Hurlbut, J., who delivered the leading opinion, based it on the 
ground that prohibition of law “ was not designed merely for 
the protection of the party to a suit, but for the general inter- 
est of justice.” He said : “ It is the design of the law to main- 
tain the purity and impartiality of the coiurts, and to insure 
for their decisions the respect and confidence of the com- 
munity. Their judgments become precedents which control the ■ 
determination of subsequent cases ; and it is important, in that 
res[)ect, that their decisions should be free from all bias. 
After securing wisdom and impartiality in their judgments, it is 
of great importance that the courts should be free from reproach 
or the suspicion of unfairness. The party may be interests only 
that his particular suit should be justly determined ; but the State, 
the community is concerned not only for that, but that the 
judiciary shall enjoy an elevated rank in the estimation of man- 
kind. The party who desired it might be permitted to take the 
hazard of a biased decision, if he alone w’ere to suffer for his folly, 
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but the State cannot endure the scandal and reproach which 
would be visited upon its judiciary in consequence. Althouj^h 
the party consent, he will invariably murmur if he do not gain 
his cause; and the very man who indiu^ed the judge to act, 
when he should luive ibrbonie, will be the first to arraign his 
decision as biased and unjust. If we needed an illustnition 
of this, the attitude which the counsel for the moving pirty in 
this Wise assumed toward the court, the strain of argument 
which he addressed to it, and the impression which it was 
calculated to make ujkhi an audieiico, arc enough to show, 
that whatever a party may consent to do, the Stsvte cannot attbrd 
to yield up its judiciary to such attack and ci’iticism as will 
inevitably follow u])on tbeir decisions made in disregard of the 
prohibitions of the law under consideration.” 


It may, however, Ixi observed that in this case the prohibitory 
statute was very' broad, and providwl that, “no judge of any 
court can sit as such in any cause to which he is a j«irty or in 
which he is interested, or in which lie Avould he disqualified 
from being a juror by rcjison of consiuiguinity or affinity to 
either of the pmties. ” So that the (piestion was not of 
jurisdiction ; but even the sitting of the judge Avas barred, the 
exclusion wrought by the statute being as cou)plete, as is in the 
nature of the case possible. 


The rule is applicable with still greater force to proceedings 
m retn, in which the decision must affect not only the 
parties befoi’e the judge, but all those having any iiitt'rest 
in matters forming the subject of the proceedings. Thus 
in Sigourneif v. Sibley^ Shaw, C. J., in delivering the 
opinion of the Court said : “ It is a general rule, that want of 
jiii’isdictiou, especially of a court of limited and special juris- 
diction, cannot be aided by any wai\'er of exceptions or even 
by express consent. If this is true in ordinary cases, it is so, a 
fortiori^ in a case of a probate decree, granting administmtion, 
Avhich binds not only all those who happen to be befoi’e the court 
as litigant parties, but all those, Avho as creditors, heirs, or 
otherwise, may bo interested, directly or remotely, in the settle- 
ment of the estate.” No such absolute disqualification affecting 
jurisdiction will be inferred, however, where a statute only pro- 
vides for its exercise by a justice “ who shall not be interested 
in the mutter.” In Wakefield Lord Board of Health West 
Riding Eg. Go.f it was held that in such a case, the words 
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would be merely declaratory of the common law, and, therefore, 
a waiver by the parties might be held valid, and they not 
able to object to the jurisdiction after waiving it once. 

In BaJxitvin v. Calkins^^ also, the statute required that the ap- 
plication should be to disinterested judges, and the proceedings 
did not show that the judges were disinterested, and yet they 
were held valid on the ground of waiver, as no objection had 
been made to the judges on the ground of interest, Savage, C. 

J. , observitag, that “ consent cannot give jurisdiction, but cures 

irregularity . . . the parties appeared and made no objec- 

tion ; this was an admission of the competency of the judges.” 

When the law only gives a party the right of having certain 
proceedings transferred from the court of any judge, there 
shall, however, be no disqualification or divesting of his 
jurisdiction till the transfer has been made.“ 


250. It is a general principle, that the defect of personal juris- 
diction may l)e waived by appearance.^* 
Waiw of defect of a Britis 

personal lunsdiction by i -j- i j i •j.i. 

subject residing abroad was served with a 

writ endorsed with a claim in respect of 
promissory notes executed abroad ; the defendant appeared' ; 
and it was hcM that the appearance Avaived the irregularity in 
the service. Martin, B., in his judgment, s<id : “ I think, 
that, cA'cn if a foreigner came before the Court and stated, 
that being in ignorance what course to pursue, he appeared, 
the Court *AVoul(l, except under very peculiar circumstances, 
deal with him as with any tithcr and refuse his 

application to set aside the appearance.” This case ivas 
cited Avith approval in 0 niton v. in Avhich the 

Avrit AA'as , duly issued, and the defendant (through his 
attorney) having heard that a AA^it had issued, said to the 
plaintiff’s attorney, “ you need not take the trouble to serve 
me ; I will appear”: and be did enter an appearance. Brett, 
J., said: “It is true that a party residing out of the juris- 
diction cannot be compelled to come before the Court Avithout 
service of the writ, or that which amounts to service : that 
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■would be contrary to natural justice. But, however irregular 
a writ may be, no obiection can be taken to it on that ground 
after the defendant has chosen to appear to it.” Denman, 
J., observed that “if the defendant appears, that gives the 
Court jurisdiction to proceed, provided the subject-matter of 
the action is one over which the Court has jurisdiction.” 
Honyman, J., said: “If the defendant choses to waive it, or to 
accept sorNnce out of the jurisdiction,- and appears to the writ, 
I am at a loss to see what irregularity there can be in the sub- 
sequent proceedings.” 

This question has often arisen in India also, generally in 
suits on foreign >decrees. The Madras High Court has re- 
peatedly laid down that an appeai’ance to defend a suit in a 
court is a bar to an objection against the jurisdiction of that 
court. Thus in Kandoth Mammt v. Neelancherayil^’^ Morgan 
C. J., and Holloway, J., tlionght that justice re<iuired them 
“ to hold that a man who has thus taken the chances of a 
judgment in his favor Avhich would, if obtained, have relieved 
him from all liability is equitably estopped from afterwards set- 
ting up the objection.’’ In Fazedshau Khan v. Gafar A'Artn'® 
the defendant in the Bastar Court had not protested against 
the ,i ui’isdiction of that Court, but ai)i)eared and defended the 
suit by an agent, and the Madras High Court held that “ hav- 
ing done so, and having taken the chance of a judgment 
in his fiivor, he cannot now, -when an action is brought against 
him on the judgment, take exception to the jurisdiction.” An 
appearance by an uiiinstructod solicitor, however, is not such 
au appearance as will effect a waiver. ” 

The principle is recognized in the United States alSo. There 
also it is held that the, defect of personal jurisdiction may be 
waived by a general appearance or by' some act equivalent to it, 
such as the filing of a pleading in the case, or some similar act 
recognizing the authority of the court to proceed in the action.’® 
Thus in Smith w. Elder, ^ Vanness, J., observed that “the 
defendant has submitted to the jurisdiction of this court, 
and by pleading a plea in bar, has, in fact, affinned it, 
and is, therefore, now precluded from making the objection.” 
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In Jorus V. Jones, Andrews, J., in delivering the opinion of 
the court observed, that ** jurisdiction of the person may be 
acquired by consent, although not of subject>matter ; and it is 
well settled that a geneml appearance of a defendant in an action 
is equivalent to personal service of process.” In German Bank 
V. Am. Fire Ins. Co the action of the defendant Bank in 
appearing was regarded as voluntary, and, therefore, as a 
waiver of its right to object to the jurisdiction of the court. In 
Mays V. Fritton^ Hunt, J., in delivering the opinion of the 
United States Supreme Court, said: “It is not competent to a 
party to assent to a proceeding in the court below, take his 
chances of success, and upon failure, come here and object that 
the court below had no authority to take the proceeding.” In 
Scott V. Kelly, ^ the assignees in bankruptcy voluntarily 
submitted themselves and their rights to the jurisdiction of 
the State Court. Being summoned, they appeared without 
objection, and presented their claim for adjudication by that 
court ; and it was held that after that an objection to the 
jurisdiction would not be entertained. And if a court has lost 
jurisdiction of the person, it may also be restored in the same 
manner by personal api)earance. “ 

The rule applies even to corporations. Thus in McCormick 
V. Pennsylvania Central Railroad Go.,^^ Folger, J., said: 
“It has been often held that a voluntary appearance confers 
jurisdiction of the person, and the rule seems so reasonable in 
j tself that we have no hesitation in adopting it.” In Faulkner v. 
Del <5- Rar. Can. Go., “ Beardsley, J., after quoting Taney, 
C. j., to the effect that a corporation, though it must live and 
have its being in the State of its creation, yet it may be 
recoo-nized and contract in another, said: ‘‘ Hence it may 
prosecute and defend suits out of the State in which it was 

created.” 

But, unless it is expressly prorided to the contrary, as it is 
in some of the States, a special appearance may be entered for 
the purpose of questioning whether the court has acquired 
jurisdiction, by the service of process, as required by law, 
without giving the court jurisdiction to proceed further than 
to determine whether it has acquired jurisdiction or 

* * TrtIov r. Atlantio & ^ 0 . B. Oo, 
68 Uo., 897. 

•• 49 N. Y., 309. 

■0 1 Den,, 441. 
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not.*' Thus, if the defendant appears merely for the purpose 
of contesting jurisdiction, it will not estop him from con- 
testing it.*^ 

251. If a party object, however, to the jurisdiction, no 

consent or waiver on his port will be 

Pleading after objec- presumed, if after the objection has been 

a waiver of its absence, overruled, he continues to appear, and 

even acts or pleads up to the end of the 
proceedings. He is not bound to retire from the case as soon 
as the court decides in favor of itsjurisdiction, on pain of being 
deemed to be a consenting party to its exercise. In llamJyn 
V. Betteley,'* it was protested on behalf of the defendant 
that the issue which had arisen in the proceedings could not 
be tried by the judge without the jury. The objection Avas 
overruled, and the defendant’s counsel did not withdraw or offer 
to withdraw from the conduct of the case. On appeal from the 
final order, the court held that there was no waiver of jurisdic- 
tion. Lord Selborne, with whom Lord Coleridge, C. J., and 
Brett, L. J., concurred, obsei'ved that the amount of protest 
made in the case was quite sufficient, and that “ even in arbi- 
trations, where a protest is made against jurisdiction, the 
party protesting is not bound to retire; he may go through 
the whole case, subject to the protest he has made.” 

This is the view repeateilly taken by the Ignited States 
Supreme Court also. Thus in Ifarkness v. Hyde, “ Field, J., 
in delivering the opinion of the Court said; “The right of 
the defendant to insist upon the objection to the illegality 
of the service was not waived by the special appearance of 
counsel for him to move the dismissal of the action on that 
ground or what we consider as intended, that the service be 
set aside; nor, when that motion was overruled, by their 
answering for him to the merits of the action. Illegality in a 
proceeding by which jurisdiction is to be obtained is in no 
case waived by the appearance of the defendant for the 
purpose of calling the attention of tlie Court to such irre- 
gularity ; nor is the objection waived when, being urged* it is 


' Green v. Greerii 42 Ken.* 654>. 
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overruled and the defendant is thereby compelled to answer 
He is nut considered as abandoning his objection because he 
does not submit to further proceedings without contestation. 
It is only where he pleads to the merits in the first instance^ 
without insisting upon the illegality that the objection is 
deemed to be waived.” 


This has been held repeatedly by the Court in what are 
usually called removal cases. In Home Lip Ins. Go. v. .Dunn, ” 
tLe plaintiff (Company) in ei’ror resisted the reversal of the 
order of removal made by the Common Pleas, and did all in its 
power to that end ; and ISwayne, J., in delivering the opinion 
of the Court observed, that “ having failed, and being forced 
into a trial, it lost none of its rights by defending against the 
action.” In Meijer v. .Delaware R. G. Go., it was contended 
that, ‘'though the lower Court ought to have withheld all 
further proceedings in the suit, that error was waived by the 
subsequent appearance of 1 ). and going to a hearing.” The 
contention was overruled, however, Waite, C. J., observing 
t hat the question was settled by the case of Home Li/e Ins. 
Co, V. Dunn, ” where it is distinctly held, that if a party failed 
in his efibrts to obtain a removal and was forced to trial, 
he lost none of his rights by defending against the action.” 


Ill New Orleans al. ^ T. R. R. Go. v. Mississlpi, Harlan, 
J., in delivering the opinion of the Court said : “In view 
of our decisions in Ins. Go. v. Dunn, in Removal cases,” 
and in other cases, it is scarcely necessary to say, that the 
Railroad Company did not lose its right to raise this question 
of juinsdiction by contesting the case, upon the merits, in the 
State Courts after its application for the removal of the suit had 
been disregarded. It remained in the State Court under protest 
as to the right of that Court to 2>roceed fiwther in the suit, and 
there is nothmg in the record to show that it ■waived its right to 
have the case removed to the Federal Court, and consented to 


jiroceed in the State Court, as if there had been no petition and 
bond for the removal.” In Kern v. Huidekoper,’^'^ Woods, J., 
in delivering the o2)inion of the Court said : “ It has been 
exiiressly held by this Court that w'hen a case has been properly 
removed from a State into a United States Court, and the State 
Court still goes on to adjudicate the case, against the resistance 
of the party at whose instance the removal was made, such 
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action on its jiart is a usurpation, and the fact that such a party 
has, after the removal, contested the suit, -does not, after judg- 
ment against him, constitute a waiver on his part of the 
question of the jurisdiction of the State Court to try the case.” 

In Baltimore Ohio R, R. Co. v. Koontz^ Waite, C. J., 
in delivering the opinion of the Court again said : “We have 
uniformly held, that if a State Court wrongfully refuses to give 
up its jurisdiction on a petition for removal, and forces a party 
to trial, he loses none of his rights by remaining and contesting 
the case on its merits. . • It is, also, a well settled rule of 

decision in this Court, that when a sufficient case for removal is 
made in the State Court, the rightful jurisdiction of that Court 
comes to an end, and no further proceedings can properly be held 
there, unless in some form its jurisdiction is restored.” 

In Nat. Steamship Go. v. Tugman, ^ Harlan, J., in delivering 
the opinion of the Court said : “ The right of the Compau}' to 
have a trial in the Circuit Court of the United States became 
fixed, upon the filing of the petition and bond. But the in- 
ferior State Court having ruled that the right of removal did not 
exist, and that it had jurisdiction to proceed, the Company 
was not bound to desert the case, and leave the o})posite [)arty 
to take judgment by default. It Avas at liberty, its right to 
removal being ignored by the State Court, to make defence in 
that tribunal in every mode recognized by the laws f)f the 
State, without forfeiting or impairing, in the slightest degree, 
its right to a trial in the Court to which the action had been 
transferred, or Avithout affecting, to any extent, the authority 
of the latter Court to proceed. The consent, by the Company, 
to a trial by referee Avas nothing more than an expression of 
its preference (being compelled to make defence in the Stiitc 
Court) for that one of the several modes of trial f)ermitted by 
the law's of tlie State. It is true that Avhen the cause Avas 
taken up by the referee, as well as Avhen heard in the Supreme 
Court of the State and in the Court of Apj)eals, the Company 
protested that the Circuit Court of the United States alone 
had jurisdiction after the petition and bond for I’cmoval Avere 
filed. But no such protests were necessary, and they added 
nothing whatever to the legal strength of its position. When 
the State Court adjudged that it had authority to proceed, the 
Company was entitled to regard the decision as final, so fur as 
that tribunal Avas concerned, and AV'as not bound, in order to 
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maintain tlie right of removal, to protest, at subsequent stages 
of the trial, against its exercise of jurisdiction.” 

The same view has been taken by the New York Courts. 
Thus in Avery v. Slack it was held that a party who appeared 
and objected to the validity of the process against him, did 
not waive the objection by answeriiig and going to trial 
on the merits after his objection had been overruled. In 
Jones V, Jones, ** Andrews, J., in delivering the opinion 
of the court, said : — “ There is substantial uniformity in the 
decisions to the effect that a party not projjerly served with 
process, so as to give the court jurisdiction of his person, does 
not waive the objection or confer jurisdiction by answering 
over and going to trial on the merits after he has ineffectually 
objected to the jurisdiction, and his objection has been over- 
ruled.” It was contended that in such a case, the objection to 
the jurisdiction might be urged on error or appeal, but not in 
a collateral proceeding. The contention was overruled, how- 
ever, and Andrews, J., continued: “The principle upon which 
the doctrine proceeds is, that a party who has objected to the 
jui’isdiction, and whose objection has been overruled, is not 
bound, as was said by Harlan, J., in Steamship Co. v. Tugman.^ 

‘ to desert the case, and leave the opposite party take judg- 
ment by default.’ It is difficult to see why a party proceeding 
under such circumstances should be permitted to raise the 
(luestion on error, and not be permitted to assail the judgment 
collaterally in another state, where the judgment is set up as 
a binding adjudication. The court does not acquire juris- 
diction over the person by <leciding that it has jurisdiction. 
If the acts of the defendant do not constitute a legal waiver of 
the objection, or a submission to the jurisdiction so as to pre- 
clude raising the question on error in the state where the judg- 
ment is rendered, how can the sanie acts preclude the party 
from raising the question in another state in answer to the 
judgment.” 

252. Jurisdiction is sometimes deemed to depend also on 

Waiver 6 f irregulari' regularity of the manner in which 

ties in initiating proceed- the pi’oceediugs are brought before the 
ings. court. Thus in Bassieh Mining Go. 

V. Schooljield,^ it was held that to confer actual jurisdiction in 
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a particular case, the jurisdictional power of the court must he 
invoked by such proceedings as are requisite in accordance with 
the law of the particular tribunal. Thus generally spetiking, 
a court has no jurisdiction over a suit or appeal unless it is 
duly instituted in or transferred to it. Thus in Motilcd JRamdas 
V, Jamnculas Javerdas,*^ the decision of an Assistant Judge 
was set aside for defect of jurisdiction, even though the plaint 
was made over to him by the District J udge to whom it had 
been presented, as on the day of the presentation the court of 
the Sadar Ameen, in which the suit ought to have been institu- 
ted was closed. No objection to the jurisdiction was made 
before the Assistant Judge, but it w’as first taken in argument 
on appeal before the District Judge. Couch, J., in delivering the 
judgment of the Bombay High Court, observed that the objec- 
tion, though not raised in the raeinorandum of appeal to the 
District J udge ought to have been consiflered by him, as involv- 
ing a question of jurisdiction. 


It appears to be settled, however, that the irregularity of the 
initiation or institution may be waived by the parties, so as to 
give jurisdiction over the proceedings notwithstanding the 
irregularity. Thus hicr-mrte Pratt Bow'cn, L. J., observed, 
that “there is a gcjod old-lashioned rule that no one has a right 
so to conduct himself before a tribunal as if he accepted its 
jurisdiction, and then afterwards, when he finds that it has 
decided against him, to turn round and say, ‘ you have no juris- 
diction.’ You ought not to lead a tribunal to exercise jurisdic- 
tion Avrongfully." This observation was quite c<jrrcct w-ith 
reference to the facts of the case, in w'hich the court was pos- 
sessed of the subject-matter, and the error consisted only in its 
having been invoked w'rongly. In Raghmandan Ao/, no 
formal order was passed for transferring the proceedings to the 
Magistrate, who finally tried the prisoner, and had jurisdiction 
to try him ; and the Court obserA’cd that though there was some 
formal defect, any such omission or irregularity Avould not 
vitiate the proceedings. 


In Sankumani v. Ikoran, the order of the transfer of a 
suit was made on the application of one party without giving 
any notice to the other as was required by law, and no objec- 
tion against jurisdiction was taken in the court to which the 
transfer was made, nor on appeal from the decree of that 
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court. In a subsequent suit on the decree, it was decided to 
be void for want of jurisdiction ; but the High Court set aside 
that decision, it being considered “ clear that as the objection 
was not taken by the parties in the suit, but on the contrary 
waived, any defect in the order conferring jurisdiction on the 
Cochin Court must bo held to have been cured.'* 


So also where consent is given to the hearing of an applica- 
tion for transfer, merelv on affidavits and without the 

*/ 

production of oral evidence, the irregularity will be deemed 
waived. “ 

The principle will, however, not apply where the proceed- 
ings are essentially bad, as for example, instituted by a per- 
son other than the plaintiff without any written authority from 
the plaintiff. Thus in Shioram Vithed v. Bhagirthi the 

suit was brought by the mother of a person on military duty, 
and though no objection was raised against it in the original 
court, the suit was dismissed on second appeal on that ground, 
the High Court obseiwing that a power of attorney then given 
by the so.n would not cure tho defect. 


Waiver of the irregu- 
larity of the first institu- 
tion of proceedings in a 
('ourt not iiaving juris- 
diction* 


253. The question of the waiver of the irregularity generally 

arises in cases where a suit is instituted 
in a court without jurisdiction, and 
transferred from it to a court having juris- 
diction. ft a])])ears to be settled that 
the transfer in such a case even if made 
to a court having jurisdiction is invalid, and insufficient 
to give jurisdiction over the suit transferred to the court to 
which the transfer is made. It is generally held, however, that 
the irregularity of the transfer may be waived by the consent 
of the parties ; and if either of the parties remain silent, hia 
silence will preclude or estop him from asserting au objection 
to the jurisdiction almost or quite as effectively as would his 
consent in open court to the transfer. “ 


Thus in Modunmohun Ghose v. Boroda Sondori,*'^ certain 
property was sold in execution of a decree of a court transmitted 
tor execution to another court. In a suit to set aside the sale, 
it was contended that the court transmitting the decree had no 
authority to transmit the same ; but the contention was not 
allowed, on the ground tliat the objection taken was not that 
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there was no jurisdiction on the part of the court which effected 
the sole, but that the preliniinary proceedings by wliich the 
decree had been brought to that court were not strictly 
regular. 

The decision in Ledgard v. Bull, ** as to the proceedings in 
that case in the District J udge’s Court being void is not against 
this view, as it pn>ceeded only on the ground that the application 
for the transfer of the suit to that court from the court of the 
Subordinate Judge did not in the particular circumstances of 
the case constitute a waiver of the irregularity of its institution 
iu the Subordinate Judge’s Court. On the other hand, that 
decision clearly supports the view here advanced, as Lord W atson 
in delivering it expressly observed, that “ there are numerous 
authorities which establish that when, in a cause which the judge 
is competent to try, the parties Avithout objection join issue and 
go to trial upon the merits, the defendant cannot subsequently 
dispute his jurisdiction upon the grounds that there Avere irre* 
gularities in the initial procedure which, if objected t(j at 
the time, Avould have led to the dismissal of the suit.” In the 
Ignited States also, it is generally considered, that an appearance 
in the court to which the proceedings are trnnsfen’eil Avill be 
deemed a AvaiA’er of the irregularity in the application for 
transfer, and of any other defects in the proceedings taken to 
■ocure the same.' 

The same principle will apply also, when the proceedings go 
before a court of competent jurisdiction not by transfer, but on 
an appeal from a decision passed by a court not having juris- 
diction. Tiius on an appeal from a judgment passed by a 
court not having jurisdiction, the Appellate Court, if it should 
have original jurisdiction also over the subject-matter of the 
suit, would, if the parties consented, be able finally to dispose 
of the same.* In such a case it would not obtain jurisdiction 
by virtue of the appeal from a court not having jurisdiction ; 
but on account of the consent of the, parties, the suit migiit be 
treated as if it had been originally commenced in that court, 
and the parties voluntarily appeared in the proceedings and 
gone to trial.* It will he different, however, if the Appel- 
late Court has no original jurisdiction. This was the case 
in Vdayudam v. Arunachala* in which a suit for less than 
s. 2,500 was filed in the court of a Subordinate Judge, who had 

»» li. B. xni l. A., 144. 

* Aurora F. Ins, Co. r. JobiiHOii, 46 
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jurisdiction to hear suits only for more than that amount. No 
objection to the jurisdiction was taken in the ori^'nal or the 
lower Apellate Court, but still it was allowed on second appeal in 
the High Court, which said : “ An appeal could not be heard 
on the merits, unless the decree from whicii the appeal was 
pi’eferred was passed by a Judge having jurisdiction over 
the matter in dispute. No doubt the District Judge was the 
appellate authority, whether the suit was heard and determined 
either by the Subordinate Judge or District Munsiif, but it 
must be remembered that the Appellate Court is only a Court 
of error, and the trial hy the Appellate Court cannot be 
accepted in place of a trial by the Court of First Instance.” 

For the purposes.of this rule, a court having extraordinary 
jurisdiction will apparently be deemed as having jurisdiction. 
Thus ill Vishnu Sakharam v. Krishna RaOy^ix decree had been 
passed against a Sirdar under the exclusive jurisdiction of the 
Agent for the Sirdars, and on the Sirdar’s death execution- 
proceedings against his heirs were carried on in the court of a 
Subordinate Judge fur years under the orders of the High Court 
to which the proceedings had gone up twice on appeal. At a 
later period, it was held in another case that a decree of the 
Agent could not be executed by mere transfer to an ordinary 
court, but that the remetly in sucii a court was by a suit on the 
decree. Thereon the Subordinate Judge refused to recognize 
the transfer of tlie decree, and put a stop to the execution- 
proceedings. West, J., ill delivering the judgment of a Division 
Bench of the Bombay High Court, said : “ Where jurisdiction 
over the subject-matter exists, requiring only to be invoked 
in the right way, the party who has invited or allowed the 
Court to exercise it in a wrong way cannot afterwards turn 
round and challenge the legality of the proceedings due to his 
own invitation or negligence. The Subordinate Judge lias for 
many years been carrying on the execution under an order of 
the High Court which he was bound to obey. The High Court 
had jurisdiction over the matter in every aspect of it, and the 
sons of the judgment-debtor contested in the High Court the 
right of the judgment-creditor as against them on exactly the 
same grounds as they could have taken if they had been sued 
on the decree. They did not contend that their liability could be 
enforced only by a fresh suit in the Subordinate Judge’s Court ; 
and having chosen their ground, and taken their chance of vic- 
tory in the execution-proceedings, they could not, and indeed 
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did not, ask to fight die battle over again. Had there indeed 
been no jurisdiction over the subject*matter, the acquiescence 
of the parties concerned could not create it ; but as there was a 
jurisdictional power, and the questions at issue were investi- 
gated and determined, the irregularity was covered by the 
assent with which this Court acted.” 

254. As a general rule, criminal proceedings may be com- 
menced by a complaint and an cxami- 

\y aiver of irregularity of nation Oil oatli, after w'hich process 

Iml proceedings. IS issued, it there apjiear to be a 

sufficient ground for proceedinor. It 
appears to be established,® however, that any irregularity in the 
complaint, process or its service does not affect the jurisdiction 
of the court in criminal cases, and may be waived. It is said 
t(» be quite an old rule, that if one who may^ insist on fiiults of 
procedure, waives them, submits to the judge, and takes his 
trial, it is afterwards too late for him to question the jurisdic- 
tion w'hich he might have questioned at the time.^ Tims it 
has been repeatedly held that to found jurisdiction to take cog- 
nizance of an offence, a written information or process is not 
necessary,® and an information insfanter is sufficient.® A flood 
of authorities may be cited in support of the jiropositioii that no 
jirocess at all is necessary, wdien the accused being bodily before 
a magistrate, the charge is made in his presence,*® and he 
appears and answei's to it. In Turner v. Postmaster-General^^ 
the conviction was under 24 & 25 Viet , C. 97, S. 62 of 
Avhich required the information to be on oath, and it was held 
that though there w'as no information on oath, yet after ap^iear- 
ance without making any objection, no objection could be ^ken 
to the jurisdiction of the justices to convict summarily, and 
that any defect in bringing the party before the justices Avas 
cured by appearance, and by the merits of the case being gone into, 
and that the justices bad jurisdiction. 

In England the (question has risen generally under Jervis’s 
Act,** the first section of which provides that in all cases 
where an information shall be laid before One or more justices 
of the peace that any person has committed, or is suspected to 
have committed, any offence or act within the jurisdiction of 

* 8.204, AotX oflR8\ o Rex u. Hobor, 2 Barn., lOl. 

’ Queen r. Uu^bes, 4 Q. B. D., 014. 1^2 Hawk. P. G., 28* 

• Rex t?. Thompson, 2 T. R., 13. Rex v. Stoue, I Ka«t P. Q (i49. 

Kog. V, mWAtyi, 22 Ii. J. M. 0., 108. * 10 Cox 0. C . 15. 
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such justice or justices, AUd also in all cases 

where a complaint shall be made to any such justice or justices 
upon which he or they shall have authority by law to make 
any order for the payment of money or otherwise, it shall be 
lawful for such justice or justices to issue his or their summons 
directed to such person, requiring him to appear before a 
justice or justices to answer thereto. In Beff. v. Shawi^ the 
summons was filled up by the magistrate’s clerk, and hande.d 
to a superintendent of police, who took it to a magistrate, who 
read and signed it, without making any inquiry, or requiringany 
statement of facts. The accused appeared before the justices and 
answered to the charge ; and the conviction for giving false evi- 
dence of a person who gave evidence during the proceedings 
W'as sustained. Erie, 0. J., observed, that “ if a paily is before 
a magistrate and he is then charged with the commission of an 
offence within the jurisdiction of that magistrate, the latter 
has jurisdiction to proceed wdth that charge without any 
infonnation or summons having been previously issued, 
unless the statute creating the offence, im])oses the necessity 
of taking some such step.” Blackburn, eT., similarly observed 
that “when a man ap[)ears before justices, and a charge is 
then made against him, if he has not been summoned, he 
has a good ground for asking for an adjournment ; if ho 
waives that, and answers the charge, a conviction would be 
perfectly good against him.” In The Queen v. Hughes^* 
the facts were much the same. There was no written informa- 
tion nor oath, Hughes having merely got a form of a wafrant 
from a clerk to the justices, telling him that he Avanted a 
warrant against Stjinley for assaulting and obstructing him in 
the discharge of his d^t 3 ^ Hughes took the form tt) a magis- 
trate, who signed it, and Stanley was arrested in execution of 
it, but raised no objection, and dui’ing the trial Hughes gave 
false evidence, for Avhich he was convicted ; and on a case 
reserved, the conviction Avas sustained. HaAvkins, J., delivered 
the leading decision (Avith A\diich Pollock, B., and Lindley, J., 
concurred) and observed, that “ it is altogether immaterial, so 
far as the jurisdiction of the justices to hear that charge is 
concerned, whether the accused was before them voluntarily or 
otherwise ; or on legal or illegal process.” Lopes, J., observed 
that the warrant Avas mere process for the purpose of 
bringing the party complained of before the justices, and had 
nothing whatever to do with the jurisdicion of the justices ; 


10 Cox C. C., 66 . 


4 Q. B. D., 614. 
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and that whether Stanley was summoned, brought by 
warrant, came voluntarily, was brought by force, or under an 
illegal warrant, was immaterial : being before the justices, 
however brought there, the justices, if they had jurisdiction, in 
respect of time and place over the offence, were comj>etent to 
entertain the charge, and being so competent, a false oath, 
wilfully taken, in respect of something material would be 
perjury. Huddleston, B., said: ‘‘ The information on oath is 
not necessary to give the justices jurisdiction to try, though it 
is necessary to give them jurisdiction issue a warrant to 
apprehend. The jurisdiction to try arises on the a])pearance of 
the party charged, the nature of the charges, and the charging 

of the defendant Principle and the authorities 

seem to shew that objections and defects in the form of procuring 
the appearance of a party charged will be cured by aj)pearance. 
The principle is, that a partj' charged should have an opportu- 
nity of knowing the charge against him, and be fully heard, 
before being condemned. If he has the opportunity, the method 
by which he is brought before the justice «mnnot take away the 
jurisdiction to hear and determine, when he is before them. 
The arrest of Stanley was no doubt illegal, there had been no 
information on oath to justify the warrant ; and it might be, 
that if the objection had been taken the magistrates might have 
entertained it, but they could then and there have issued their 
summons for Stanley’s apprehension at once on a verbal infonna- 
tion, which would be good ; and have proceeded to hear and 
determine, though if the defendant obiectetl, they ought to 
adjourn, so that he might know' the charge and l)e prepared to 
meet it.*’ In both the above cases, there was no protest 
against the jurisdiction on account of the informality, w'hich, 
being only a fault of procedure, was considered waived. 

In Dixon v. Wells , the accused on being brought before the 
Magistrate objected that there was no summons and no 
information, that the whole proceeding was irregular, and 
that the court had no jurisdiction to try him because he was 
not properly brought there. Lord Coleridge, C. J., said: 

Although the fact of his protest ought to be a complete 
answer to the assumed jurisdiction, 1 cannot disguise from 
myself the fact that from the language of many of- the judges 
in Reg. v. Hughes, and the judgments of Erie, C. J., and 
Blackburn, J., in Reg. v. Shaw, they seem to assume that if 
the two conditions precedent of the presence of the accused 
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and jurisdiction over the offence were fulfilled, his protest 
would be of no avail. It would have been easy to say that a 
protest would have made a difference, but I find no such 
qualification.” The proceedings were, however, held to be 
without jurisdiction, as they were under che statutes 42 and 43 
Viet. c. 30, section 10 of which enacts that the summons to 
appear before the magistrate shall be served upon the person 
charged with violating the provisions of the said Act within 
a reasonable time, and in the case of a perishable article not 
exceeding twenty-eight days from the time of the purchase 
from such person for test purposes of the food or drug, for the 
sale of which in contravention to' the terms of the principal 
Act, the seller is rendered liable to prosecution, and parti- 
culars of the offence or offences against the Act of which the 
seller is accused, and also the name of the prosecutor, shall be 
stated on the summons, and the summons shall not be made 
returnable in a less time than seven days from the day it is 
served upon the person summoned.” Lord Coleridge observed 
that the provision as to time was of the essence of the juris- 
diction to try the offence, and said : “It is possible to say that 
it can be treated like the other section as mere procedure, 
and that as the defendant was present, the magistrate had 
jurisdiction to try the charge. But it seems to me that in 
this case the legislature has made it a condition precedent 
to the inagi'^tnite’s jurisdiciioii that the proceedings should be 
brmglit within the operation of k 3. 10, and that in all prosecu- 
tions under the Act certain things shall be done and certain 
things shall not be done. The section is not only directory 
but strongly imperative. In the present case there was, in my 
opinion, no summons. 1 think that, according to S. 10, which 
applies to this case, it was essential to the jurisdiction that it 
should be exercised in twenty -eight days, and that it was not so 
exercised, and the appellant is entitled to our judgment.” 

It will of course be different if the proceedings are under 
any particular statute making certain information a condition 
precedent to the proceedings, as for example in the case of 
Heg. V. Scotlon, in which, by the words of the statute 6 & 7 
Wm. 4, c. 65, s. 9, it was a condition precedent to any farther 
step that the matter of the information should be deposed to 
on the oath of the informer, or some other credible witness, 
and information was the only possible basis of the magistrate’s 
jurisdiction. 


>0 S Ad. & EL, N. S., 493. 
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255. TBere is scnne confliot of opinion as to the exact effect 

of the waiver of the conditions of the 


Waivdr of eondiiirM 
of exercise of civil 
jnriadielioD. 


exercise of jurisdiction by a civil court. 
Certain preliminary conditions arepre* 
scribed in some cases for the institution 


of suits, having reference usually to the obtaining of a certain 
consent, to the production of a certain certificate, to the giving 
of certain notices, and to the lapse or non-lapse of a certain 
period. S. 438 of the Civil Procedure Code thus provides that 
no Sovereign Prince or Ruling Chief, or Ambassador or Envoy 
of a Foreign State may be sued in any court in British India, 
without the consent of the Governor-General in Council, certified 
by the signature of one of the Secretaries to the Government of 
India. Similarly S. 424 of tbe Civil Procedure Code provides 
that no suit shall be instituted against tbe Secretary of State 
for India in Council, or against a public officer in respect of an 
act purporting to be done by him in his official capacity, until 
the expiration of two months next after notice has been, in the 
case of the Secretary of State in Council, delivered to, or left at 
the office of, a Secretary to the local Government or the Collec- 
tor of the District, and, in the case of a public ofiicer, delivered 
to him or left at his office, stating the cause of action and 
the name and place of abode of the intending plaintiff and the 
relief which he claims ; and the plaint must contain a statement 
that such notice has been so delivered or left. 


The general opinion appears to be that such conditions do 
not affect the jurisdiction of the court, and that though their 
non-fulfilment may be pleaded in bar to the suit, yet it cannot 
render the final judgment, if jmsed, null or open to collateral 
attack. This has been held recently in ChanduM v. Awad bin 
Umar^’’ with reference to the consent of the Governor-General 
in Council required under S. 433 as an essential preliminary 
to. the institution of the suits referred to in that section. 
Speaking of the absence of consent, Strachey, J., said : “ In 
my opinion, it has nothing to do with jurisdiction, except in 
the loose sense in which jurisdiction is continually confounded 
with procedure. At all events, if it cun properly be called a 
que.4ion of jurisdiction, it is not so in the sense in which it is 
true that consent cannot confer jurisdiction, or that defects 
of jurisdiction cannot be waived .... tbe absence of 
consent was a good ground of objection to the hearing, a 
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Special idefeacd which the defendatit'was'eiytifled bjr 
Hon to plead as a bar to tho suit. Tbc .fa«^ howevelv Huit 
particular defeqce is allowed by statute in a suit within tt . 
j^neral jurisdiction of the court, and may l)e fatal to the suit 
in limine, does not in that event withdraw the suit from the 
court’s jurisdiction.*’ 

It may be different, however, where the condition, 
precedent is not for the personal interest of the defendant, 
but on account of general policy for the protection of the 
public. Thus in Babaji Hari v. Bajaram,^^ the question 
arose with reference to the Pensions Act, 1871, S. 4 of which 
provides, that with certain exceptions, “ no civil court shall 
entertain any suit relating to any pension or grant of money 
or land-revenue conferred or made by the British or any 
former Government.” No objection was raised to the non- 
production of the certificate iii the original court, but the suit 
was dismissed on the objection bein,s; raised on appeal. West, 
J., in delivering the judgment of the High Court, observed that 
“on the mere grammatical interpretation of S. 4 of that Act, 
no doubt could reasonably be entertained of its shutting the 
jurisdiction of the Civil Courts in a case like the present.” 
'I’here was no offer in that case of obtaining the certificate 
pending the appeal, but in Mahamma i Azmat Ali v. LaHi 
Begum^ the certificate was obtaiued while the case was before 
the Chief Court, and a decree was then given by the Court. 
On appeal, it was contended before their Lordships of the 
Privy Council, that the suit ought to have been dismissed 
altogether as regards the property held under the grant, because 
no certificate had been obtained before the commencement of the 
suit ; but their Lordships thought that the Court, although up 
to a certain time it had proceeded, apparently without 
objection, with the suit without a certificate, was justified in 
going on with the suit when it was received. This decision 
was followed by the High Court of Bombay in Bamayyangar 
V. Krishnayanga^^^ in which a sanction of a Collector obtained 
by an added plaintiff to a suit falling within S. 539 of the Code 
was held to relate back to the institution of the suit ; and in 
Jijaji Pratapfi v. Balkrishna,*^ in which Sargent, C. J ., observed 
that “the District Judge was wrong in treating the suit as bad 
ab initio by reason of its having been filed without a certificate.** 
The decision of the Privy Council turned to great extent dij 
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language of S. 6 of the Pensicms Act, which provides that 
the ** Civil Court shall take cognissance of any such claim 
upon receiving a certificate firom sudr Collector.*’ 

In the Deccan Agriculturists* Relief Act (No. XVIf of 
1882) there is no such provision, however, and S. 47 
provides that no suit shall be entertained by any Civil Court 
unless the plaintiff produces a certain certificate. In 
JiyamtuUa v. Nana^ " the question arose under that Act, and 
the same >iew was taken. The plaintiff had produced a 
certificate, but it was from a wrong conciliator. No objection 
was taken against it in the lower courts ; and Birdwood, 
J., .in delivering the opinion of the Bombay High Court, 
observed, that they felt bound to consider it as 
one affecting the jurisdiction of the courts below. The suit 
was, however, not dismissed for want of jurisdiction, but time 
was given to the plaintiff to make good the defect by obtaining 
the certificate from the proper Collector. The irregularity of 
presenting the certificate so long after the institution of the 
suit instead of before it was not considered fatal to the suit. 

On general principles, such conditions are not essentially 
different in their character from those enacted for barring 
suits before the accrual of the cause of action or after the lapse 
of the period of limitation provided for them. And the 
weight of opinion is in favor of the view that a judgment on a 
premature, limitation-barred or even a void cause of action is 
not void. In British India, ” a suit or application barred by 
the law of limitation must be dismissed, even though limita- 
tion is not set up as a defence, yet such a bar is held nut to affect 
the jurisdiction of the court.® Thus in Payne v. Constable,** 
Mark by, J., observed, that “it is not in any sense a question 
of jurisdiction ; that the judge has no jurisdiction, in the strict 
sense of the word, seems to me hardly capable of argument. 
If so, all the proceedings before him would be coram non 
judice, and void, his decision in favor of the defendant worth- 
less, and we, sitting here, should have no jurisdiction to hear 
this case.” Norman, J., concurred with him, and said: **If 
the judge had no jurisdiction, we could not have pronounced 
any judgment at ail. An enactment obliging a judge to 
pronounce a particular judgment, does not deprive him of 
jurisdiction. Suppose the plaintiff failed to prove his case, 

and it appeared plainly there uever was any cause of action, it 

- - - > 
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ini^t as well be Raid that ifae court wCixld have Jiad no: 
jurisdiction, because it would have beeuibofund to dismiss the; 
suit.*’ Peacock, G. J., also couourred iu that same view. - 


Much assistance cannot be derived in this matter from the 
practice of the Eug;li8h and the American Courts; as on 
account of tlie rigidity of the procedure tliere, the question of 
the effect of the non-performance of conditions precedent does 
not arise there often from the point of view of practice. . It is 
generally held that if a statement of claim does not allege their 
performance, it will lie bad, and deemed even to fail to show . a 
cause of action ; ^ but there is not much authority as to the 
effect of the non-performance on the jurisdiction of the court. 
It is only in cases in which leave has to be obtained for the 
institution of a suit in a certain court, that it has been held 
that the defect of leave does not affect the jurisdiction of that 
court over the suit, and may be waived.** 

Mr. Vanfleet, in his work on the Law of Collateral Attack on 
Judicial Proceedings** observes that it is difficult to see how 
jurisdiction is touched by such defects or omissions. In 
StcUe V. Lancaster County Banlc^ it was held that in the ab- 
sence of such an averment in the complaint, the Attorney- 
general’s consent to the judgment would not render it valid. 
The weight of authority appears, however, to be in favor of the 
view that the non-uverment of the performance of the conditions 
may be waived. In California, for instance, the non-presentation 
of the claim to the administration is a matter in abatement, but 
the Supreme Court there has repeatedly held that the advantage 
of the plea must be taken in the trial court, and that tiie plea 
will be too late on appeal.** Mr. Truman Waldron, in his 
Article on Conditions Precedent in the Encyclopaedia of 
Pleading and Practice,** observes that if the performance of the 
condition precedent is essential to the right of action, an 
omission to allege performance is a defect which can be taken 
advantage of at any stage of the action, unless it is waived ; 
thus implying clearly that there may be a waiver of it. 

The cases in which the contrary. has generally been held are 
either proceedings in rem, which are really against the world. 


Graham V. Scripture, 29 How. Fr., 
(N. y. Sup. Ct.), 60. 

In re Jones v. James, 10 L. J. (Q. B.), 
257. 

Moore t. Gamjee. 25 Q. B* D., 844. 
*» P. 226. 


•s 8 Neb., 218. 

s > Smith 4. Compton, 6 Gal.*, 84. 
Heptaoh v. Porter, 10 OaL, 655. 
Golemaa r. Woodworth, 88 OaU, 668. 
Stockton Vft&k V. Howlnttd. 42 dal. 
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and in v Inch, therefore, waiver or consent by' afny. particular 
persons can receive no effect ; or tliose in which thepreeedent 
cimdition is not merely of a supplemental character as it is 
in India, but the very basis of the commencement of proceed- 
ings. Even in India, Farran, C. J., in delivering the judg- 
ment of the court in Tshwarda* Trlbhovan Das v. Kalidas 
Bhaidas*^ observed that ** Section 69 of the Presidency SiuhII 
Cause Courts Act” makes it a condition precedent to the 
drawing up of a statement of the facts of the case by the Small 
Cause Court, and referiing it for the opinion of the High 
Court, that a question of law or usage having the force of law 
or as to the construction of a document wliicli may affect the 
merits, arises in the case;” and "if upon the findings of the 
judge uu such question arises, the Small Cause Court lias no 
authority to refer the case for the opinion of the Hiuh Court, 
and the High Court has no jurisdiction todeal with it.” 

It is evidently with reference to such conditions, that 
Mr. Works, in his work on the Jurisdiction uf Courts,” observes 
that " where certain steps are required to be taken, as the 
foundation of the proceeding, as, for example, the filing of a 
petition containing certain facts, or signed by certain persons, 
the giving uf bond, or the like, such steps are jurisdictional, 
and must be taken, or the proceeding will be void ; ” and 
being jurisdictional, they cannot be supplied by waiver or 
consent. " He, however, immediately proceeds to qualify 
that general statement, and adds : But the rule that 

defects cannot be supplied by consent, or the party be 
estopped by a failure to make the necessary objections at the 
proper time, is only applicable to matters affecting the public or 
jurisdiction of the subject-matter. A party to the action may 
waive pers«)nal notice upon himself in the matter uf a special 
statutory proceeding, or in a court having only a limited or 
special jurisdiction, as well as in any other. But where some 
proceeding is required affecting the public, for example, where 
notice, not to any individual, but to all persons, is required, no 
one person or any number of persons, can give jurisdiction to 
the court or other tribunal by consenting that such proceeding 
piay be omitted, or by an appearance or other act of submission 
to the authority of such tribunal.*’ 

In illustration of this difference, reference may be made to 
the proceedings in garnishment in Sieen v. Norton, *’ which, as 

l.L. R., XX BoaL«768« BubUod v* SnpeiTUKyn, 88 

81 XV of 1882. 568, Steon Korton, 45 Wi3.| .4l3v 

88 p. 89« 45 Wi8 , 412. 



distinpoished from an dnifnary adit agata'ajt ^ 
debtor’* debtor, can only be eommenced by an affidavit^ ^ 
which the affidavit is the foundation, — an essential conditioit,'*^ 
of the jurisdiction. Bell, J., in delivering the opinion of the 
Court, said: '* Failure of the affidavit is therefore failure of juris* 
diction over the subject-matter. The justice’s jurisdiction of the 


proceeding is conditional, not absolute, and remains dormant 
until the affidavit supplies the condition. Without the affidavit, 
the proceeding could be no more than a personal action of the 

plaintiff, in Ins own right, against the garnishee It is 

quite certain that the officer Uikes no authority to summon the 
garnishee, without the statutory affidavit And his summons 
without the affidavit cannot operate to fix the garnisliee’s 
liability to the plaintiff. In that case, the garnishee may dis- 
charge his liability to his own creditor. And the assumption of 
jurisdiction by the justice, or the submission of the garnishee 
to bis jurisdiction, cannot cure want or material defect of the 
affidavit, or absolve the garnishee from liability to his own 
creditor, or fix his liability to his creditor’s creditor, which 
the statute determines and makes wholly dependent upon 
service of the summons, founded on the statutory affidavit. AU 


the sul>sequcnt proceedings of garnishment rest upon the 
liability of the garnishee to the plaintiff, the change of his 
creditors, the Euhstitntiun of a stranger for his own creditor, 
by operation of law, upon the service of the summons which 
the officer takes authority to issue and serve by force of the 
statutory affidavit only ; mere waste paper in the absence of 
the proper affidavit. Without the affidavit, the officer is not 
acting within the scope of his office in summoniug the gar- 
nishee. And, when he makes his return, the jurisdiction of the 
justice of the proceeding of garnishment rests wholly upon 
the effect of the statutory affidavit and summons, in subrogat- 
ing — so to speak — the plaintiff- for the garnishee’s creditor'; 
in other words, upon the sufficiency of the affidavit to charge 
the garnishee with liability to the plaintiff. If that be material- 
ly defective, the justice’s want of jurisdiction over the subject- 
matter is apparent on the face of the affidavit. And the 
affidavit, taken as a complaint, discloses no cause of. action 
against the garnishee, no ground of jurisdiction of the proceed-^ 
ing ; being defective in a material averment, not cured by 
verdict or judgment. Even in courts of justices of. the peace, 
voluntary appearance and submission, without objection, 
under void pruoessr will cure the justice’s defect of juri^ictien 
oirer the person of ihd defendantj but it can go' ho further* it 
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cannot operate to give the justice jurisdiction of a proceeding 
wiiich he could not take without such appearance and 
submission. His jurisdiction of the subject-matter must 
come by statute; and if the statute makes ids jurisdiction of 
the subject-matter dependent on preliminaries or conditions 
precedent, the justice can take jurisdiction only by force of 
the statutory preliminaries or conditions precedent. This is 
well exemplified by the writ of attachment, as mesne process. 
If the affidavit on which the attachment issues be materially 
defective, the defendant is entitled to have the action com- 
menced by it dismissed m Mo. But, if the defendant appear 
and submit without objection, he cures the defect of the 
process as a personal summons, but not as an attachment of 
property. The justice takes jurisdiction to render personal 
judgment against him, but not against the property attached.*’ 


256. In criminal proceedings, conditions precedent are gene- 
rally held to affect jurisdiction. Thus in 
Waircr of conations England, the Summary Jurisdiction Act 

juriadictioo. taken with the rules framed under it 

provides that when an order is made by 
the Justices, a case will be stated for the hearing of the Queen’s 
Hench Division, if an application in writing is made to them 
by the party dissatisfied with the order, and it lia^ been held 
that a case stated on an oral application will not give jurisdic- 
tion to the court to hear the case.’* In the case first cited, 
after the oral application, an application in writing 
addressed to the justices was served on their clcik but 
not brought to their notice, and it was held that the 
court had no jurisdiction to bear the appeal* Lord Esher, 
who delivered the loading decision, observed that “ there 
are a series of decisions beginning with Morgan v. Edwarffa, 
which ap|>ear to be to the effect that, where a statute made 
with regard to a precisely similar subject-matter contain- 
ed a similar direction to that contained in this rule, such 
direction was not directory only, but compliance therewith was 
a condition precedent to the jurisdiction to entertain the 
appeal.” In the case last cited, the judges expressed their 
consent to slate the case on an oral application, and sub- 
sequently a written application was made, but only to two of 
the Justices. Before the court, both the parties wished the 
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case to be argued, but the court held that it had no power to 
hear the case, and that the statutory requirements as to 
proceeding by case stated were conditions precedent of the 
right of appeal, and could not be waived by the parties or 
justices.” 

A good illustration of the principle is furnished by the 
decision in Thorpe v. Priesthall, ** in which information was 
laid of an offence under tiie Sunday Observance Prosecution Act, 
1871, which provides that no prosecution shall be instituted 
for any offence under that Act, . . . except by or with the 

consent in writing of tlie chief officer of police of the police 
district in which the offence is committed. The chief constable 
had given his verbal consent before the information was laid, 
but the written consent, though dated the same day, was not 
signed till the morning: of the next day, and the conviction was 
quashed on the ground that there was no sufficient consent. 

In India the question arises generally in cases in which the 
previous sanction of a court or other officer is required for the 
initiation of proceedings in certain cases. There are several 
provisions in the Criminal Procedure Code and several special 
Acts, in which the sanction of tlie Grovernment or other officer 
has been laid down as necessary. Thus 8. 132 of the Code lays 
down that no prosecution against any magistrate, military 
officer, police officer, soldier or volunteer for any act purporting 
to be done under chapter IX of the Code shall be instituted in 
any criminal court, except with the sanction of the Governor- 
General in Council, Similarly no prosecution of any offence 
punishable under the Indian Stamp Act can be instituted with- 
out the Sanction of the Collector or such other officer as the Local 
Government generally, or the Collector specially, authorises in 
that behalf." The most general provisions of this sort are 
those contained in SS. 195, 196 and 197 of the Criminal Pro- 
cedure Code. Thus S. 195 of the Code provides that ‘*no 
court shall take cognizance — (a) of any offence punishable 
under SS. 172 to 188 (both inclusive) of the Indian Penal 
Code, except with the previous sanction, or on the complaint, 
of the public servant concerned, or of some public servant to 
whom he is subordinate; (&) of any offence punishable under 
SS. 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 
209, 210, 211, or 228 of the same Code, when such offence 
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is committed in, or in relation to, any proceeding; in any court 
except with the previous sanction, or on the complaint, of such 
court, or of some other court to which such court is subordinate ; 
(e) of any offence described in S. 463, or punishable under 
SS. 471, 475 or 476 of the same Code, when such ofience has 
been committed by a party to any proceeding in any court in 
respect of a document given in evidence in such proceeding, 
except with the previous sanction, or on the complaint, of 
such court, or of some other court to which such court is 
subordinate.” The failure to obtain this sanction does not 
affect the validity of the proceedings, but only in certain cases 
and under a special provision of the Gode,^^ which provides 
that no finding, sentence or order passed by a court of com- 
petent jurisdiction shall be reversed or altered on reference for 
confirmation, or on appeal or revision, on account of the want 
of any sanction required by S. 195, unless such want has 
occasioned a failure of justice. 

A sanction is required in some other cases also. Thus S. 196 
of the Criminal Procedure Code provides that no court shall take 
cognizance of any offence punishable under chapter VI of the 
Indian Penal Code, except S. 127, or punishvible under section 
i94A of the same Code, unless upon complaint made by order 
of, or under authority from, the Governor- General in Council, 
the Local Government, or some officer empowered by the 
Governor-General in Council in this behalf. Similarly S. 197 
of the Procedure Code provides that when any judge, or any 
public servant not removable from his office without tlie sanction 
of the Government of India or the Local Government, is accused 
as such judge or public servant of any offence, no court shall 
take cognizance of such offence, except with the previous 
sanction of the Government having power to order his removal, 
or of .some officer empowered in this behalf by such Government, 
or of some court or other authority to which such judge or 
public servant is subordinate, and whose power to give such 
sanction has not been limited by such Government. There is 
no express provision in the Code as to the effect of the want 
of sanction in these eases; and from the special provision in 
regard to the sanction reuuired under S. 195, the presumption 
is that in cases in which the sanction is required under section 
196 or 197 of the Code, the want of sanction will be fatal to 
the proceedings. 


•I S. 587, Act X of 1BB8. 
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This has been the view taken by the High Court of Bombay. 
In Reg. v. Parshram,** Melvill, J., in delivering the decision of a 
Division Bench of that court, observed that until the sanction 
is obtained the Magistrate has no jurisdiction, and a con- 
viction founded on evidence taken without jurisdiction would 
be bad.’* He distinguished the case from that of Reg. v. Jivan 
Vasudeo, in which the court had held that the trial might be 
proceeded with, though the sanction to the prosecution had 
not been given until after the committal of the accused, on the 
ground that the prosecution had been duly authorised before 
the trial commenced, and the irregularity of the preliminary 
enquiry did not prevent the Court of Session from trying the 
rase. The same was held by a full Bench of the Court in Queen 
Empress v. Morton,*^ in which the magisterial enquiry was 
held without the necessary sanction which was obtained about 
two months after its termination, and Sargent, C. J., who 
delivered the leading decision, observed that “ the language of 
S. 197 of the Criminal Procedure Code (X of 1882) is 
so strong in requiring a previous sanction that, in my'opinion, 
if no such sanction baa been obtained there is no jurisdiction ; 
and I think Colonel Dobbs had no jurisdiction to commit this 
case.” Bayley, J., also expressed it as his opinion, that “ all 
the proceedings were illegal and without jurisdiction,” and 
a sanction subsequently obtained cannot ratify illegal pro- 
ceedings.” The committal was not quashed, howeyer, 'simply 
as under S. 532 of the Procedure Code, the court was 
competent to act on an irregular commitment. 

The Madras High Court has taken the same view of the 
necessity of the sanction in such cases, as the High Court 
of Bombay. A ooutrai’y opinion was expressed in Kristna 
Ran*^ in which the Head Assistant Magistrate who was com- 
petent to sanction the prosecution had given no formal sanc- 
tion to prosecute, but had himself taken up the case, and after 
enquiry committed it to the Session Court for trial. On 
appeal from conviction, Holloway, J. (with w'hom Kindersley, 

J. , agreed) observed : “ If there had not been sanction, it 
does not follow that the objection could have availed the 
prisoner after trial and decision. The objection is not one 
going to the root of the Court’s jurisdiction, but something 
(like notice of action in certain civil cases) needed to justify 

Vfl B. H. 0. R., Tr. 61, I ** Ponnn Sami AuTsn^r, If, H. 0 

** 1. li. R., IX Bom., 2ti8. 1 Pro , 2!ui Dec, 1086: Weir, ll86 

*» VII M. H. C. R. 58, 
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a court in going on, and preventing it from going on if the 
objection U taken.” The observation was ultra vires, how- 
ever,' and no authoiity was referred to in support of it, and it 
may now be considered as overruled. 


There is a similar provision in S. 839 of the Criminal 
Procedure Code to the effect that no prosecution for tiie offence 
of giving false evidence in respect of a statement made by a 
person who has accepted a tender of pardon shall be entertnin- 
ed without the sanction of the High Court ; nnd the Punjab 
Chief Court held in Sharina v. Empress,** that the omission to 
obtain the sanction was a defect of jurisdiction that vitiated 
the whole of the proceedings. Pluwden, J., with whom 
Burney, J., concurred, said : “ In regard to these latter 
sections (196 and 197), the giving of sanction is a condition 
of the jurisdiction, and the absence of such sanction is a defect 
which vitiates the proceedings ab initio and is not a mere 
irregularity curable under S. 537. J consider that the 
sanction under 8. 339 is not a sanction under S. 195, and that 
it belongs to the same class as sanction under S. 196 and 8. 197. 
The language employed in S. 339 is similar to and as strongly 
prohibitive as that employed in 8. 196 and S. 197, and I con- 
sider that in cases falling under any of these three sections, 
the sanction of the proper authority is a matter essential to 
the validity of the judicial proceedings to which the sanction 
is requisite, that such sanction is indispensable, and its omis- 
sion is not a curable irregularity but a fatal defect.” 


257. The maxim Quilibet potest renunciare juri pro se intro~ 

diicto, has special operation in matters 

Waiver of rights in of mere procedure, applying as well to 
matters of procedure. „ 

constitutional law as to any other.” 

That a party may waive any provision of a statute intended 

for his benefit is even more true to-day than it was among 

the ancients, as a relaxation of formal rigidity in procedure is 

the chief characteristic of all legal advancement. It is a 

general rule that a party may waive any constitutional or 

statutory provisions for his benefit, except where compliance 

is positively required." 


1884 P.B.,Or., No. 48. 

Baker v. Dramao, 6 Rill., 47. 
Piorton v. People, 79 N. Y., 4r49. 

* ’ Keater r. UUter Road Co., 7 How 
Pr.. 42. 


Hpyward i>. Mayor of New York, 8 
Barb.f 489. 

Bucklin r. Chapin, 68 Barb., 498. 
Taylor v. Atlantic B. B. Co*i $7 
Parb., 45. 
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It has been repeatedly laid down that where a party has 
requested" or consented" to any step taken in the proceed- 
ings, he cannot afterwards complain of it, however contrary 
it may have been to his constitutional, ^ statutory * or com- 
mon law ’ rights. 


The question of the waiver of constitutional rights has 
arisen cliiedy in the United States, where the State constitu- 
tions generally provide that no person shall be deprived of 
life, liberty or property without due process of law ; and it is 
often attempted to impeach even statutes on the ground of 
their infringement ol' that important constitutional provision. 

In People v. Florence, * the objection was against the 
summary method of perfecting judgments upon forfeited 
recognizances, authorized by the law of 1844 and 1861 ; and 
Allen, J., in delivering the opinion of the Court, said : “ The 
defendants are nut in a situation to take this objection. A 
party may by his voluntary act waive any and every right or 
privilege personal to himself, and aifecting only his rights of 
property, conferred or secured to him either by the constitu- 
tion or by Statute. The law permitting judgment to be per- 
fected upon the recognizances upon default in the condition 
was in force at the time the recognizances were entered into 
and made a part of the terms and conditions of the under- 
taking and covenant of the parties, as much as if inserted 
bodily in the instrument. By the recognizances the defend- 
ants acknowledged an indebtedness to the people in the sum 
named, subject to a defeasance, and cunsehted that upon a 
failure to perforin the condition the debt should become ab- 
solute, and might be made a debt of record and judgment per- 
fected thereon, which should be a lien upon real property, 
and upon which execution might issue as upon other jndg- 


IjOCw v» State, GO Win., 559. 

State r. McMahon, 17 Nov., 365. 
State r. ilatigor, 41 Me„ 63 

* Mattingly r. State, 8 Tex. App., 3 ’6. 
Hancock v. State, 14 Tex. App., 892* 
State V, Garney, 37 Me., 156. 

• Kelley V. People, 183 III., 363. 

People r. McQann, 48 Hnn., 55. 
Lynch r. State, 15 Wia., 8S. 

Home Ins. Go. v. Security Ins. Co., 

28 Wis.. 171. 

Ned r. State, 33 Miss., 334. 


Burtine r>. State, 16 Qa., 634. 

Maul r. State, 25 Tox., 166. 

Spiith V. State, 86 Ala., 7. 

Balliaer v. People, 96 111., 394« 

State V. Speaks. 95 K. C., 689. 

* State r. Larger, 45 Mo., 510. 

State V, Waters. 62 Mo., 196. 

Croy V. State, 32 Ind., 884. 

State V. Poison, 29 Iowa, 133. 

* 59 N. T., 83, Cited also ai People v* 

Quigg. 



tnents for the recovery of a sum certain. Ttie cognizors 
voluntarily waived their right to any day in court other tlian 
that given them by the terms of the recognizance, and tlieir 
consent to the remedy given by law, subject to and pursuant 
to which the reoogiiiziinces were taken, was as in the ease of 
a bond and warrant of attorney fur the confession of a judg« 
inent, a substitute for, and a waiver of, the necessity of any 
other process of law.’* 


258. This is particularly the case in civil actions, which 

usually affect only individual rights, and 
Right of waiver un- gj.g therefore, mainly under individual 

control. 1 he object or such actions IS to 
enforce private obligations and duties, 
and any departure from the usual and constitutional mode uf 
procedure, where the Court has jurisdiction of the subject- 
matter, is for the parties to consent to or object to, as they 
see fit. No question of public policy is involved in them. 


It has been repeatedly held that where mere property rights 
of a citizen are involv^ed and no principle of public policy is 
violated, the maxim Prioatorun conventio juri publico non 
derogate gives way to the maxim Modus et conventio vineunt 
legnm, ami he may waive the constitutional right or privilege 
designed for his protection, and consent to such action as 
would otherwise be invalid. Thus in Phyfe v. Eimer ® 
Rapallo, J., in delivering the opinion of the Court, observed, 
that “a party can waive a statutory or even a constitutional 
provision in his own favor, affecting simply bis property or 
alienable rights, and nut involving considerations of public 
policy.” 


The most important right is that of trial by jury, and in 
civil proceedings, it is settled that a party may waive even that 
right.® In Lee v. Tillotson^ Cowen, J., speaking of the consent 
to the, reference of a cause, said: “ It is a waiver of the objection, 
even if the constitution stood in the way. A party may waive 
a constitutional, as well as a statute provision, made for his 
own benefit. The contrary argument would deprive a crimi- 
nal of the power to plead guilty, on the ground that the consti- 


» 45 N. T., 102. 

• Town of Ohio v. Maroy, 18 Wall., 
562. 

Bailey v. Joy, 133 MasB., SSf', 
Vitrifleld Co. r, Bdwardi, 185 MaiB.. 
591, 


Cnqhman r, Flanagan, 50 Tex., BSO. 
Harris t\ Shaffer, 92 N. Oar., 30. 
Grant v. Reese, 82 N. Oar., 72. 
Gregory r. Lincoln, 13 Neb., 852b 
Heacock v. Hoimeri 109 III., 245. 

* 24Wend»f887« 
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tution has aecnred him a trial by jury.*' In Peofle v. Plortncfi * 
Allen, J., ill delivering the opinion of the Court, said : Tlie 
right to a trial by jury, if any such right tvouhl have existed 
blit fur the special laws affecting the obligations and liability 
of the defendants, was waived by the terms of the recognizances 
and assent of the cognizors, and in all civil proceedings the 
right of a trial by jury may be waived.” In England, the 
Common Law Procedure Act enacted in general words that 
“the parties to any cause may, by consent in writing, signed by 
them or their attorneys, us the case may be, leave the decision 
of auy issue in fact to the court, provided that the court, upon 
a rule to show cause, or a judge on summons, shall, in their or 
his discretion, think ht to allow such trial”; and it has been 
held that the decision will not be void, even where there is no 
consent or order in writing, as to the trial, because the parties 
will! have consented to the exercise of the general jurisdiction 
possessed by a judge in a case in wliich they knew that 
the statutable preliminaries had n>>t been complied with, cannot 
be allowed to question the jurisdiction on that ground." 


In India there are no constitutional rights in the ordinary 
sense of the word, and iii civil cases no ti’ial by jury; but the 
waiver of statutory rights in civil proceedings, is recognized as 
ill the Eiiglisi) law. Thus in Beer Chunder lioyv. Tumeezood,^ 
deen, the purchaser of a plaintiff’s rights was substituted for 
the plaintiff on the record, and tlio irregularity was lield to be 
cured by the defendant’s consent, implied in his offering no 
opposition, and in his appealing from the judgment on the 
merits, making the substituted plaintiff one of the respondents. 
The same was held in Shushee Bhoosun v. Muddon Mohun 
Ghattopadhya,^^ Ainslie, J., observing that ” as the substitution 
took place before judgment in tlie first court and was not 
objected to, it is too late to take the objection now.” This 
decision proceeded chiefly on the ground that the irregularity 
of the substitution did not prejudice anyone, and was therefore 
not to be noticed, as S. 350 (now 578) of the Civil Procedure 
Code provided that no decree would be reversed or substantially 
varied, “on account of any error, defect or irregularity, 
whether in the decision or iu any order passed in the suit, or 
otherwise, not affecting the merits of the case or the jurisdic- 
tion of the court.” 


• 89 K T., 83. 

* Andrews v, K'li t, 6 B. A B , 80S ; 

e B A B. 638. 

XU W. R., 87. . 
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In Parbutty v. Higyin^ ” the plaintiff having died, two persons 
claiming to be her legal representatives adversely to each other 
were made co-plaintiffs ; and J.ackson, J., in delivering tiie 
judgment of the Court, observed that he was not prepared to 
say that that was strictly regular, “ but that which is in itself 
unusual and irregular may often be cured by the consent of the 
parties; and in this case it appears that every one did agree to 
the course taken; and it is clear that such agreement having 
taken place, it was a more convenient course for every one that 
the trial should proceed and a decision be given than that the 
suit should either be dismissed or be allowed to remain in abey- 
ance for an indefinite time, while the question between the 
claimants as to who was to succeed the deceased plaintiff in 
the suit was being determined.” 

In ParvcUibai v. Vinayeh Pandurung, “ a defendant allowed 
the plaintiff to be wrongly represented in an appeal by an 
agent, an<l it was held that he was estopped from olijecting 
to the agent carr^’ing on the execution-proceedings on behalf 
of plaintiff', and apfiealiug in course of tliem when necessary. 
West, J., in delivering the judgment of the High Court 
observed, that ” his right to represent Parvatibai might have 
been challenged in the appeals, and possibly the same reasons 
would apply to representation in an appeal as in an original 
suit, hut the objection having been virtually waived, cannot he 
taken after the defendants have had their chance of success in 
the litigation.” 

The rule is not restricted to the case of the plaintiff’s 
substitution. Thus in Ram Das v. The Oficinl Liquidator,^* 
it was held that the ontvrtaining of an application, and the 
deciding upon a matter within the ordinary jurisdiction of 
the court, on a close holiday, was at the furthest an irregu- 
larity, the right to object to which can be, and was in 
this case, waived by the conduct of the parties.” 

So far is the rule carried, that even agreements as to certain 
steps in proceedings are considered binding. Thus iti 
Davies v. Burton** the defendant’s attorney, having by his 
consent orally agreed, at a private interview with the plaintiff’s 
attorney, to admit on the trial, all the facts except the merits, 
provided the plaintiff waived tlie holding him to bail, the court 
hold the defendant specifically bound by the agreement, and 

»» vni B. L. B App.. 98. I >* I. L. It. IX All., 382, 

*» I. L. ft., XII Bom. ,08. | * C.k P., 160. 
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thiio took the facts as actually admitted at the trial, specially 
on the ground that the defendant had received a benefit for i.t. 


Esgentinlly different 
diaracter of criminal 
proceedings in regard to 
right of waiver. 


259. The right of waiver stands, however, on a different 

footing in criminal proceedings, which 
are to be distinguished from civil pro- 
ceedings, as involving a breach and 
violation of the public rights and 
duties affecting the whole community. 
The public as well as the individual have an interest in every 
criminal trial. ** The king has an interest in the preservation 
of all his subjects.” The life and liberty of the citizen is a 
matter of supreme importance to the state ; and it cannot 
allow him to throw either away by failure, intentional or 
unintentional, to take advantage of constitutional safeguards. 
This was all the more necessary in early times when counsel 
were not allowed to defend even persons indicted for murder, 
and it was a particular duty of judges to see in the interest 
of such persons that the proceedings against them were 
regular and strictly legal. The change in that system of 
defence did not altogether change the practice of the 
courts, traces of which may still be noticed in some matters. 
In People v. McKay, Spencer, C. J., observed, that it 
was " a humane principle, applicable to criminal cases, and 
especially when life is in question, to consider the prisoner as 
standing upon all his rights, and waiving nothing on the 
score of irregularity.” 


In Cancemi v. People, “ Strong, J., in delivering the 
opinion of the Court, said : “ Criminal prosecutions involve 
public wrongs, ‘ a breach and violation of public rights and 
duties, which affect the whole community considered as a 
community, in its social and aggregate capacity.’ The end 
they have in view is the prevention of similar offences, not 
atonement or expiation for crime committed. The penalties 
or punishments, for the enforcement of which they are a 
means to the end, are not within the discretion or control 
of the parties accused ; for no one has a right, by his own vo- 
luntary act, to surrender his liberty or part with his life. ., . 
Criminal prosecutions proceed on the assumption of such a 
forfeiture (as may be incurred by way of punishment for 
crime), which, to sustain them, must be ascertained and 


4 Black. Coin.^ 181^. 
65 


I IMS Johna., 218. 
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prosecution to affect, .Consetitt the conduct o£ the ease, 

shduld IMS &ticih huUre Htnii^ than in eivt! aoHons. It ehonld 
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not bn petihitted to extend so far as to work radical changes 
in ^rcat and leading pronsions as to the organisation of the 
tribunals or the mode of proceeding prcsorU)M by the oonsti* 
tution and the laws.** 


260. £yen in the administration of criminal law, however, 

many legal provisions are made for the 
Rights may be waiv^ Security and benefit of the accused, which 

criminal proceedings. “ay ^aive at his pleasure. It Will 

nob do to say that because the State has 
a peculiar interest in protecting one accused of crime to the 
extent of his constitutional rights, he shall in no case be 
allowed to waive any of them, for in some oases it is to his 
interest to waive them, and the denial of the right to do so 
would defeat the very object in view when the rights were 
given, and cause them to operate to the injury rather than to 
the benefit of the accused. The true distinction appears 
to be, as observed by Mr. Elliott in an article on the waiver of 
constitutional rights,^* that “where the right is solely for the 
“ benefit of the accused, and not jurisdictional, it is right, it is 
“just, that a waiver of it by him of his own free will and desire, 
“ without solicitation or persuasion, causing some action to be 
“ taken, upon the faith of such ivaiver, that would not other- 
“ wise have been taken, should be binding upon him.” The 
various Supreme Courts in tUe United States have repeatedly 
laid down the same. 


Thus in State v. Kaufman,^ Seevers, J,, in delivering the 
opinion of the Supreme Court of Iowa, observed : “ The first 
impression would be, we think, that a constitutional provision 
could be waived as well as a statute. Both, in this respect, 
have equal force, and were enacted for the benefit aud proteciion 
of persons charged with crime. If one can be waived, why 
not the other ? A conviction can only be legally obtained in 
a criminal action upon competent evidence; yet if the defendant 
fails at the proper time to object to such as is incompetent, he 
cannot afterward do so. He has a constitutional right to a 
speedy trial, and yet he may waive this provision by obtaining 
a continuance. A plea of guilty ordinarily dispenses with a 

VI Or. L. M., 189. 


I 51 Iowa 







tile ^ablfCj have an iotereft in the preaemtiea 
and the lil^rties of the eitizeae, and: will n<rt allow 
taken away without due process of law. ...* It mattera^nti 
whether the defendant is, in foot, guilty; the. plea of guilty 
is just as effectual as if such was the case. Reasons otheur thmt 
the fact that he is guilty may induce a defendant to so plead, 
and thereby the State may be deprived of the services of the 
citizen, and yet the State never actually interferes in such 
case, and the right of the d^endant to so plead has never 
been doubted. He must be permitted to judge for himself in 
this respect.” 


In People v. Rathbun,*^ Oowen, J., observed : “ The prisoner 
may even waive his right to a trial at the hands of a jury on the 
merits, by pleading guilty. Having this power, no one will 
pretend tliat he cannot consent to any thing less. lie may waive 
any matter of form or siibstfince excepting only what may 
relate to the jurisdiction of the court.’* In Cancemi v. People, ** 
Strong, J., in delivering the opinion of the court observed that 
“effect may justly and safely be given” to the consent of the 
accused '*in many particulars, and that the law does, in respect 
to various matters, regard and act upon it as valid. Objections 
to jurors may be waived ; the court may be substituted for 
triers to dispose of challenges to jurors ; secondary in place of 
primary evidence may be received; admissions of facts are 
allowed ; and in similar particulars, as well as in relation to 
mere formal proceedings generally, consent will render valid, 
what without it would be erroneous.’* 


In Pierson v. People,^ Earl, J., observed : “ We are of 
opinion that the prisoner could withdraw his challenge and 
waive any irregularity which existed in this ca^e. The 
maxim Quilibet potest reniinciare juri pro ss introducto is of 
quite a general application. One may waive constitutional 
provisions intended for his benefit. A prisoner may waive a 
trial by jury and plead guilty ; he may waive a plea o( autre- 
fois acquit by not interposing it or withdrawing it ; he may 
waive or withdraw a challenge to a juror ; he could waive bis 
right to have a challenge of a juror for favor tried by triers, 
and consent that it be tried by the Court ; he may waive 


I »* 18 N. Y., 187, 
•» 79 n. Y., 429. 


>) 21 Wend., 542. 
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objections to improper or incompetent evidence; in a Court of 
Special Sessions he may waive a trial by jury and be tried by 
the Court ; he may waive a challenge to the array of jurors by 
a challenge to the polls ; he could consent to the separation 
of the jury during the trial) when such separation, without 
such consent, would be ground of error, A man cannot legally 
be indicted and tried as accessory to a felony until the 
principal be convicted ; and yet, if he go to trial, without 
insisting on the objection, he is held to have waived it.*’ 

In SkUe v. Alhee^ Smith, J,, observed: “ A person ought 
not to be heard to Complain of that to which he has consented. 
For instance, he may not object to the grand jury after he has 
pleaded to the indictment; nor challenge a petit juror for a 
known cause after verdict ; nor object after trial that a copy of 
the indictment was not furnished him, when the statute requires 
it : nor that inadmissible evidence was received without objec- 
tion ; nor tiiat tlie jury separated after ver<lict with his consent. 
These are familiar examples of the waiver of well- recognized 
provisions, intended for tlie protection of a party.” 

In re Staff i ** Lyon, J., in delivering the opinion of the Court 
observed : “ Section 7 of Article 1 (of tlie Constitution) confers 
many rights upon a person accused of crime, every one of which 
he may waive without authority of statute, as has often been 
judicially determined, except the right to be tried by a jury. 
Such waiver may be express, or it may be by failure to make 
due objection and exception. The accused shall enjoy the right 
to be heard by himself and counsel ; yet he need not have 
counsel unless he chooses, and need not say a word in his oavii 
defence ; he may plead guilty, and thus waive every right con- 
feiTed in the section. He may demand the nature and cause of 
the accusation against him ; yet when arraigned he may waive 
the reading of the indictment or information. He has the right 
to meet the witnesses face to face, yet he may lawfully consent 
to the reading of depositions of absent witnesses in evidence. 
He is entitled to compulsory process to compel the attend- 
ance of his witnesses, yet he may not avail himself of such 
process. He is entitled to a speedy public trial, yet with his 
consent trial may be delayed for years, and no doubt the 
public at large may properly be excluded from the trial at 
his request. He is entitled to a trial in the county or district 
previously ascertained by law wherein the offence >va8 com- 




•. aei.] 


WAIVEB OP BIGHT TO NOT CBIHINATE ONESELF. 


mitted, yet be may have a change of venueV and with his con* 
sent the cause may be sent to some county or district and 
tried therein, hundreds of miles distant from that in which the 
crime was committed. He is entitled to be tried by ' a jury, 
that is, a common-law jury, which must consist of twelve 
qualified jurors ; yet if one of the jurors is disqualified for 
alienage or other cause, in this State the objection is waived 
by the failure of the accused to challenge such juror,” ** 

261. One of the most important constitutional rights of an 

Waiver of accused’s accused is, that no person shall be corn- 
right of not being asked pelled in criminal case to be a witness 
to criminate himself. against himself. In the United States, 

this is provided for by the Constitution. It is quite settled law, 
however, that the accused may waive this provision, this 
constitutional protection by giving evidence on oath, when he 
will be bound to answer even questions which may criminate 
himself. By offering himself as a witness, he waives his right 
to object to any question pertinent to the issue, and his 
constitutional privilege of refusing to furnish evidence against 
himself; and subjects himself to the peril of being examined 
as to any and every matter pertinent to the issue.*^ If he 
answers any questions upon the subject, he cannot after- 
wards interpose his privilege, but is liable to be fully examined 
and cross-examined upon the matter. If he testifies that be 
did not commit the crime imputed to him, he renders himself 
liable to be cross-examined upon all facts relevant and material 
to that issue. 

In Connorsv, People’^ Church., C.J., in delivering the opinion 
of the Court, broadly said ; — “We think the rule against being 
a witness is one which may be waived by an accused person. . . . 
By consenting to be a witness in his own behalf under the 
Statute of 1869, the accused subjected himself to the same rules 
and was called upon to submit to the same tests which could 
by law be applied to the other witnesses ; in other words, if he 
availed himself of the privilege of the Act, he assumed the burdens 
necessarily incident to the position. The prohibition in the 
Constitution is against compelling an accused person to become 
a witness against himself. If he assents to become a witness in 
the case voluntarily and without any compulsion, it would 
seem to follow that ne occupies for the time being the position 
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of a witness with all its rights and privileges, and subject to 
all its duties and obligations. If he gives evidence which bears 
against himself, it results from his voluntary fact of becoming a 
witness and not from compulsion. His own act is the primaiy 
cause, and if that was voluntary he has no reason to complain.” 

This was quoted with approval in State v. Oher^ in which 
Foster^ J., in delivering the opinion of the Court, said: — “ If the 
respondent had not seen fit to make himself a witness in his own 
cause, the fact that he did not choose to testify could not have 
been commented upon by the State’s counsel, nor would the 
jury have been at liberty to draw any inference detrimental to 
him from his silence. But, when he made himself a witness* 
iu-chief, he subjected himself to the government’s right of cross- 
examination. By electing to testify, he placed himself in the 
attitude of any ordinary witness, irrespective of any interest in 
the cause. . . . The respondent was not bound to volunteer any 
statement concerning the matter of the charge against him, nur 
could he be compelled to disclose any fact, or answer any ques- 
tion which would expose him to another criminal prosecution, 
or tend to convict him in this. Such immunity from confession, 
examination, argument or prejudicial inference, was his un- 
doubted privilege ; but he chose to waive it, and insisted upon 
his right to testify ; and having testified concerning a part of 
the transaction, in which it was alleged that he was criminally 
concerned, without claiming his constitutional privilege, it 
was too late for him to halt at that point which suited his own 
convenience. It is clear, upon reason and authority, that he 
might have been compelled to answer the question propounded 
by the State’s counsel. It was material to the issue, if not 
directly involved in bis own proffered testimony. At this 
point, for obvious reasons, he saw fit to close his lips, and 
the Court allowed him to remain silent. Of this mistaken 
clemency he cannot now be heard to complain.” J udge Cooley 
in his work on Constitutional Limitations speaking of that 
decision, says: *® “We not only approve of this ruling, bub 
we should be at a loss for reasons which could furnish plausi- 
ble support for any other. It is in entire accord with the 
practice which has prevailed, without question, in Michigan, and 
which has always assumed that the right of comment, where 
the party makes himself his own witness and then refit ses to 
answer proper questions, was as clear as the right to exemption 
from unfavorable comment when he abstained from assorting 

*• 54 a. 11,450. 
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his statutory privilege.’* In Staie v. AlVee^ Smith, said, t 
‘‘ The cross-examination of a prisoner who volunteers himself as 
a witness is permissible, because by electing to testify he subjects 
himself to the scrutiny of a cross-examination, and consents to 
waive the constitutional provision that no subject shall be 
compelled to accuse or furnish evidence against himself.”** 

I 

The Supreme Court of Massachusetts also has repeatedly 
held that if the accused puts himself on the stand - as a witness 
in his own behalf, and testifies that he did not commit the 
crime imputed to him, he thereby waives his constitutional 
privilege, and renders himself liable to be cross-examined upon 
all facts relevant and material to that issue, and cannot refuse 
to testify to any facts which would be competent evidence in 
the case, if proved by other witnesses.” 

In State v. Wentworth, a person accused of selling intoxi- 
cating liquors offered himself as a witness, and was on cross-exa- 
mination questioned concerning other sales of intoxicating liquon^ 
made by himself. Objection was taken to this on the ground, 
that the waiver of his privilege as to giving no evidence tending tp 
criminate himself applied only to the charge on trial. The ob- 
jection was overruled however, and though the accused was 
not compelled to answ'er, yet his refusal to answer was taken 
into consideration a.gainst him. Appleton, C. J., in delivering 
the opinion of the.Court, said: “ A witness on cross-examination 
must answer as to all matters pertinent to the issue, whether 
inquired about in the direct examination or not, unless a per- 
sonal privilege is invoked and the mattery elicited would tend 
to criminate him ; in which case the cross-examination can be 
extended only to the subject-matters of enquiry of the direct 
examination.” Still more recently, the Supreme Courtof Flori(^ 
has held that it is a just and correct rule that if a witness, with 
full knowledge of his rights, consents to testify about the very 
matter that may criminate him, without claiming his privilege, 
he must submit to a full, legitimate cross-examination in 
reference thereto; as otherwise a witness would have 
it in his power to make a partial statement of a matter to the 
detriment of one party without any adequate means of relief..*'** 

Questions tending to discredit his veracity may be put to 
him,” even though they operate materially against him as the 
accused, because having voluntarily placed himself in the wit- 

61 N . H. , 4 28 . Ooin. v. Mullen • 97 Mm., 545. 
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n^-bot, he iniift abide the ocmsequenoef . ffe may be as 
to vrhether he made statements inconsistent with those he may 
make as a witness before the Court.*' Indeed, it becomes the 
duty of the Court to interrogate him as fully as may be need- 
ful to test the truth of his direct testimony.** 

262 . There can still less objection to a waiver of mere 

ordinary forms of procedure. Thus, any 
right given by statute or otherwise to 
the accused for his benefit — such as to 
have a copy of the indictment, or a list of the jurors or of the 
witnesses for prosecution, at a particular time or before trial — 
may be waived, either in words, or by omission to apply for 
the same.** Thus, where a list of the witnesses for the crown is 
required to be given to the accused person at the same time 
with the copy of the charge, and it is given later, but the 
accused pleads not guilty, he is deemed to have waived the 
irregularity, and the witnesses will notwithstanding be 
examined at the tiial.'*® Similarly, the irregularity of intro- 
ducing evidence before the indictment is read, may be consider- 
ed waived if not objected to ; and when the defendant 
enters into a recognizance for his appearance in court, without 
making any objection to the sufiiciency of the Avarrant, or to 
the sufficiency of the verification thereof, he is estopped from all 
objection to tlie warrant.*®* So also where a statute requires the 
sentence to be postponed for a given time after verdict, the 
accused may Avaive the delay, and consent to its immediate 
rendition.** 

On the same principle, it is established as a general rule, 
that exceptions to the rulings or the instructions of the Court 
must be taken at the time they are given ;** and where an 
exception is not taken to the instructions to the jury beibre 
the juiy gives its verdict, they are considered Avaived. Nor is 
this rule a merely technical one, as if the objection is brought 
to the notice of the court in time, the court has an opportunity 
of modifying, or explaining ^the instructions.®* 
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Similarly ezceptions to e\ddenc6 must be takmi af 
Court decides to admit or reject it | and if not mai^ ai the 
time, they are considered waived/* unless in case of the incom- 
potency of evideuce, the incom potency was not known at the 
time. In Bheetul Perskad v. Junmejoy Mullich*'^ Mac{dt^« 
son, J., in delivering the judgment of the Court said that there 
was ** no doubt that it is the duty of the party, who wishes to 
object to evidence, to object to it in the first instance, and not 
to lie by in both the lower courts, and* then come in social 
appeal We, and raise objections for the first time.” Nor is 
this rule merely of form, as in this case also, the opposite party 
may, if apprised of the objection in time, be able to remove it 
by further testimony." 

In State v. O^Connor*^ Henry, J., in delivering the opinion 
of the Court observed, that such Avas “ the interest of the State 
that none but the guilty should be confined on criminal charges, 
that the Court should exclude from the jury, all improper 
evidence against the accused whether the objection be general 
or special.” The correct rule, however, appears to be that if 
secondary evidence is not objected to at the time of its admis- 
sion, it will be taken “ that the parties have chosen to come to 
trial upon the materials put before the Court, and the evidence 
will not be excluded when objection is raised against it on 
special appeal.”" 

So also objections to the incompetency of a witness must be 
taken at the time when his deposition is taken, as they may 
then be removed by the opposite party, and if not made at 
that time, they will be considered waived." And this state- 
ment of laAV was approved in Shutle v. Thompson,^ in which 
a deposition was admitted in evidence, even though it had not 
been recorded by an authorized officer, nor as required by law 
after affidavit of the cause- or reason for taking, and it was 
not even certified that the witness had been sworn to testify 
to the whole truth. Strong, J., in delivering the opinion of 
the Court, said : ‘‘ It is obvious that all the provisions made 
in the statute respecting notice to the adverse party, the oath 
of the witness, the reasons for taking the deposition, and the 
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rank or character of the Magistrate authorized to take it, 
were introduced for the protection of the party against whom 
the testimony of the witness is intended to be used. It is 
not to be d^oubted tiiat he may waive them. A party may 
wmve any provision, either of a contract or of a statute, 
intended for his benefit. If, therefore, it appears that the 
plaintiff in error did waive his rights under the Act of 
Congress — if he did practically consent that the de}x>sition should 
be taken and returned to the court as it was— and if by his 
waiver he has misled his antagonist — if he refrained from making 
objections known to him, at a time when they might have been 
removed, and rintil after the possibility of such removal had 
ceased, he ought not to be permitted to raise the objections 
at all.” In v. Smith, ‘ the deposition had been taken 
de bem esse, and beforj the trial the defendant meved to 
suppress it. But wlien it was offered at the trial, it was road 
without objection, and without exception, and the objection 
was held to be waived. 

In Levin v. Russell, * Grover, J , in delivering the opinion of 
the Court, ol)served, that it was “entirel}’’ clear that a party who 
has sat by during the reception of incompetent evidence without 
properly objecting thereto, and thus taken his chance of 
advantage to be derived by him therefrom, lias not, when he 
finds such evidence prejudicial to him, a legal right to require 
the same to be stricken out.” 

A party having the power to waive most rights, may under 
various circumstances waive the right of being confronted with 
his witnesses,* and he does so by absconding during the trial.^ 
Ho may by consent submit to evidence by depositions, 
and to other testimony not delivered orally at tbo trial.® 
And the accused is held to waive his right to bo confronted 
by the witnesses by allowing their depositions to be put iu.® 
So also where certain witnesses were absent, and counsel 
for the prisoner offered in open court to admit that they 
would testify to the facts stated in the affidavit supporting 
a motion for adjournment on that ground, it was held a 


> 17 Wall , 411. 

* 42 N. ■r..25l. 

• Hancock n. State, 14 Tex, App., 
Allen ti. State, l(i Tex. App., 287, 
Williams e. State, SI Wis., 281. 
State 17, Fookg, 65 lovra., 452. 
Batter r. State, 97 Ind., 878, 


* Pnee V* State, 86 Miss., 581. 

Fight V. State, 7 Ohio, 180. 

<xoi'e V, State, 52 Ark., 285., 

^ Bex V. Morphew, 2 M. & 8. 608. 
Hurley v. State, 29 Ark., 17. 
Wightman r. People, 67 Barb., 44. 
People t*. Gutdice, 100 Y., 508. 

* People r. Murray, 52 Mich.. 288. 
Hancock State, 14 Tex. App., 302. 



t. M*.] 


WAtVEn OF UBBINABT FORMS OF I'BOCEOUBK. 


waiver by the accused' of his constitutional right to be 
confronted by the witnesses against him/ 

So far is the rule carried, that S. 532 of the Criminal Pro- 
cedure Code provides, that if any Magistrate or other 
authority purporting to exercise powers duly conferred, which 
were not so conferred, commits an accused person for trial 
before a Court of Session or High Court, the Court to which 
the commitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and be- 
fore the order of commitment, objection was made on behalf 
either of the accused or of the prosecution to the jurisdiction 
of such Magistrate or other authority.*’ 


The present tendency is, even apart from such waiver, not 
to allow any effect to mere irregularities of procedure, except 
when they should have occasioned a real failure of justice. 
Thus in British India, it is expressly provided, that even the 
fact of an inquiry or trial being held in a wrong district or 
other local area,® or of a charge not being framed* does not 
necessarily invalidate the final finding or sentence, except 
when a failure of justice has resulted from the same. S. 537 
of the Criminal Procedure Code further provides that no 
finding, sentence or order passed by a court of competent juris- 
diction shall be reversed or altered on reference for confir- 
mation or on appeal or revision, on account of any error, 
omission or irregularity in the complaint, summons, warranty 
charge, judgmont or other proceedings before or during trial 
or in any inquiry or other proooeJiiig under the Code, or 
of the omission to revise any list of jurors or assessors in 
accordance with Section 324, or of any mis-direction in any 
charge to a jury ; unless such error, omission, irregularity, 
want or misdirection has occasioned a failure of justice^ 

The presence of the presiding Judge at a trial before him is 
not a matter of mere form, and may, therefore, not be waived; 
and the verdict was set aside, where for two days during the 
argument, the Judge was not in the Court-room^ but in 
another part of the building, engaged in other business, and 
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by the respondent’s consent, certain members of the bar 
presided in his place.*® ^ 

• 

The same was held in India in Shumbhu Nath Sarkar v. 
Ram Kamal,^* in which a stipendiary magistrate and two 
honorary magistrates heard and disposed of the case, but the 
conviction was set aside, inter alia, on the ground that though 
the Bench would have been properly constituted by the 
stipendiary magistrate, and one honorary magistrate, yet one 
of the honorary magistrates was absent on one day, and a 
very important portion of the evidence was recorded in his 
absence, and yet he joined again in proceedings and took 
part in the final discussion, which resulted in the conviction, 
and this mode of trial must have seriously prejudiced him. 

263. In tho United States, it is considered that an 

accused may even bind himself by his 
The accused may bind agreement in a criminal cause,” as 

ill muiiual proceedings. . » great number of people are 

indicted for a riot, they may move that 

the prosecutor should name a few of them, and try it 
only against them, the rest entering into a rule, if the few are 
found guilty to plead guilty too ; and this has often been 
done to prevent multiplicity of charges.” ” 


A. The decision in Soorendro Pershad v. Ifundun, ie not against this view. Phear 
J., no doubt, iu delivering the jadt^nout of a Division Bouch of the Calcutta High 
Court observed that tho parties might, ** os no doubt often happens in this country, 
either expressly or impliedly, consent to tho suit lioing determined by a Judge who has 
not been prescut throughout the trial, and to his taking into consideration evidence 
which had not been given before him.” The observation had no lefereuce to a casein which 
the presiding judge was absent from the court while tho evidence wos being recorded, 
but ton ca4e iii which after some of the evidence hod been recorded the suit was trans- 
ferred without the consent of the parties to another judge, who gavo his decision without 
personally liearing the whole of the evidence. Phoar, J., used similarly hroal language 
in Syud Mahnntfa v. Oomd^ih A7/aaa>n,^* having observed, that '* it is often the ease that 
the panics do consent to a judge determining the case between them on evidence which 
lie has not himself orally heard, and which having been given before another judge 
thus comes before him only in the shape of depositions.’’ The evidence in that case had 
been recorded by the predecessor of a judge, and the observation can be no authority 
for a judge (one of the judges forming the trying Bench) leaving the court, while the 
evidence is being recorded before him, and tor the rartioe being able to waive the 
irregularity of the record having gone on during his ahsenoe. 
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Thus in State v. Poison ** it was agreed in open court, 
between the district attorney and the defeudant’s' counsel, in 
the presence of the defendant and of the jury, that, in order 
to save time and facilitate the trial oi the cause, the testimony 
taken upon the former trial should be read to the jury, as a 
substitute for the oral testimony of witnesses in court. A 
conviction followed, and it was held that the constitutional 
provision was a personal right, and in no manner affected the 
jurisdiction of the court, and that it might be waived. 

Agreements to be binding in criminal proceediugs must 
generally be as to mere forms or matters of procedure. 
'Thus in People v. Rathbun,^^ Cowen, J., said : ** The courts 
specifically enforce agreements made in respect to the conrse 
of the cause, by persons properly authorized. They do not 
allow the party to violate a stipulation and put his antagonist 
to an action. What ought to be done, they will consider 
either as having been done, or summarily enforce its execution 
by process of contempt I will not deny that agree- 

ments may be thus enforced iu a criminal case. Suppose a 
prisoner to declare on full advice that he will plead guilty, on 
which the prosecutor’s witnesses are all dismissed ; might not 
the court order the plea entered as if the same consequence 
h-ad been produced in a civil cause on an attorney stipulating 
to give a cognovit "I All this sounds harsh, and no court 
would enforce a stipulation to plead guilty, unless in a case 
where they plainly saw that the object of the prisoner was to 
defraud the course of justice. Agreements to waive his personal 
rights ought not to be enforced except in such cases, 
though the i‘ight of the court may be exercised to the same 
extent as in civil causes. People v. Mather}^ w'^as referred to 
as a case in which the accused had been allowed to revoke bis 
agreement. He had stipulated that every juror called should 
be considered as challenged by each side. The juror examined 
appeared to be biased against the accused, who was allowed 
to revoke his side of the agreement ; that is, waive his 
challenge. The court put his rights on the general ground that 
a party may always waive an advantage to himself. The rule 
has no application where he is seeking to frustrate an agree- 
ment made for the benefit of the prosecution. But in the 
case at bar, the agreement of the prisoner when he sought to 

I » 21 Wend., S 
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revoke it by denmndiiig the ordinary triors, had been execnted. 
The juror had been put upon his trial before the court, and it 
did not lie with the prisoner to revoke it at that stage, any 
more than if the trial had terminated, and the Juror had been 
sworn and taken his place in the box. Nothing indeed ap- 
pears, in the instance before us, which would have seriously 
affected the interests of justice, had the court given way, but 
the principle put was convenience. The delay arising from 
a formal trial for each juror was doubtless alluded to, which 
is, to be sure, a mere inconvenience. I3ut it is sometimes an 
harassing and vexatious, not to say a dangerous inconvenience, 
even for the prisoner. A jury fatigued by delay cannot well 
appreciate his defence. The Attt>rney-General had waived 
the same right on his part, upon tl'.e same reason, and the 
formation of the jury had progressed upon both sides. Had 
the court given way to one side, justice would have demanded 
the same thing for the other ; and thus, perhaps, the jury, 
so far as it was formed, might have been withdrawn, and a 
new jury throughout placed in the box. The prisoner had 
but tt» intimate his desire to have triors, in reply to the 
suggestion of the court, when his right would, no doubt, have 
at once been recognized. 1 do not deny its importance ; and 
the court will allow and even advise him to recall any im- 
provident concession which is apparently prejudicial to his 
rights. They will do so on the mere suggestion of counsel 
that the concession was prejudicial ; but not where injury is 
evidently out of question on the side of the prisoner, while the 
prosecution may sustain a serious iuconveuieucc. ” 

An agreement hy the accused will, however, not receive any 
effect, where the matter agreed upon is important and 
material to the charge. Thus, where on demurrer to an 
indictment for the larceny of a dog and a collar, connsel had 
agi'eed to treat the indictment as charging the dog to be 
tame and as being silent about the collar, the stipulation 
was held to be void ; because, otherwise, it was observed, 
** the defendant would not be tried upon the presentment of 
the grand jury, but rather upon the consent of the counsel.” 
An indictment or presentment is necessary to give the court 
jurisdiction, and without one or the other, the court has no 
jurisdiction to try a person, even with his consent. ** It is in 
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fact a i^enoral principle, that “ where the matter is jurisdic- 
tional and affects the public, no agreement of individuals 
should be allowed to alter it. The State has an interest in 
punishing the guilty for the good of society, as well as in 
protecting the innocent, and it would never do to permit an 
accused to select his own tribunal and be tried in his own 
way, by agreement with a careless or dishonest prosecutor.”** 


264. Certain mere rules of procedure also are not allowed to 

be waived, and this is specially the case 
Wniyer not “'lowed ^|,ere it is considered that the waiver 

accused. * prejudicially aifect the accused. 

Thus the accused is not allowed to waive 
his plea ; so that a trial and verdict without plea, even where 
the accused consents will not authorize a judgment against 
him.** 


As a general principle, proceedings on a criminal prosecu- 
tion will therefore be bad unless they are comlucted in the 
manner prescribed by law ; and if they are substantially 
bad in themselves, the defect will not be cured by any waiver 
or consent of the prisoner.** In the case cited, the Bench of 
Magistrates trying a jailor deputed one of them who was the 
Superintendent of the jail to examine some of the persons 
whom the accused applied to call for his defence and who 
were connected with the jail, in order to guard against devia- 
tion, and the depositions so taken were placed on the record, 
‘‘to be used by either party, though not themselves as 
evidence.” The District Magistrate said that the accused 
had agreed to that, and relied on that agreement as justifying 
and sanctioning what was done. The High Court held, 
however, that the consent of the accused could not justify 
such an irregularity, and said: “When the irregularities are 
all unfavorable to the prisoner, as in our opinion they clearly 
were in the present case, it is impossible for any court to 
consider a waiver or consent as binding on him. It is the 
duty of Magistrates and all Criminal Courts to follow the 
procedure prescribed by law, and there is no law whicK 
sanctions their intentional departure from that prwedure ; 
and then attempting to protect themselves against the 
consequences of such departure by getting the accused 
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person to say he consents to it. In the mofussil, most 
prisoners, not properly defended, would probably assent to 
any irregularity which the Judge or Magistrate trying him 
chose to suggest. There would be an end to all prooed ure, 
if such an assent were held to warrant material and important 
irregularities. *’ 

hi 

In The A ttomey General of New South Wales v. Bertram'*' 
the depositions of the witnesses taken at the first trial of the 
prisoner were read, and the witnesses having been asked in time 
whether what was read was true, they were submitted to fresh 
oral examination and cross-examination, and it was attempted 
to justify that on the ground of the prisoner having given his 
consent to it, but their Lordships disregarded the prisoner’s 
consent, and spoke of the wisdom of the general understanding 
that a prisoner on his trial could consent to nothing. This 
decision does not appear to be correct law at present, and the 
weight ofopinion is certainly against it. Thus in Purmesstir Sinyh 
V. Soroop Audhikaree *’ the witnesses were not even examined 
de no<?o, out only the evidence given by them at their former trial 
was read over, and after attestation they were allowed to bo 
cross-examined. The final decision did not indeed turn on the 
existence of mere consent, but on an inference to be derived 
from it as to the prejudicial character of the effect of the irregu- 
larity. However, Hobhouse, J., in delivering the opinion of the 
Court said ; “ It appears that it was at the express request of 
the prisoners themselves that the witnesses were ex.amined in the 
way indicated ; but still, as a fact, they were examined, and this 
in a way to which the {irisoners not only consented, but which 
they proposed and pressed; and, this being so, it is impossible 
not to say that the prisoners by their own conduct have shown 
that they have not been prejudiced by the error.” 

265. The question of the waiver by consent of the incompe- 
tency of evidence has lost much of its 
importance by the increasing removal of 
the incompetency. Absolute incompetency 
is hardly recognized in any case at present. In all civil proceeiL 
ings the parties to the suit and the husband or wife of any 
party to the suit, and in criminal proceedings, against any 
person, the husband or wife of such person, are now, by a 
general concurrence, deemed competent to give evid^ce.** 

•* 36 L. P. C. 0., U. I •» XIII W. E. Or., 40. 
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Before the removal of this incompetence, fho evidence of 
tlio wife was in some cases admitted with the consent of the 
husband, on tlie supposition that the iiicompetency was based 
only on tiie interest of the husband in preserving the confidence 
reposed in her.” It was sometimes held, however, that the wife 
could not testify against her husband, even with his consent; 
as the public also have an interest in the preservation of the 
domestic peace, which may be disturbed by her testimony, 
notwithstanding his consent. 

The question of consent is still important, however, in 
some cases of what may he called privileged communica- 
tions, and in which the privilege may bo waived by consent. 
Thus, as a general rule, no married person is permit- 
ted to discloso any corn'iiunication made between tho 
husband and the wife, except with the consent of the person 
who made it or of his representative in interest. *® So also 
no person is permitted to give any evidence derived 
fi'Oin unpublished official records relating to any affairs 
of State, except with the permission of the officer at tlie 
head of the department concerned. ” Nor are barristers, 
attornios, pleaders, or vakils, or their clerks or servants, or 
interpreters, permitted, unless with the client’s express 
consent, to dischtse any communication made to them in the 
course and for the purpose of their employment as such, by or 
ou belialf of the client, or to state the contents or condition of 
any document with Avhich they should have become acquainted 
in course and for tho purpose of such employment. This obliga- 
tion continues after the appointment has ceased, but does not 
extend to communications made in furtherance of any illegal 
purpose, nor to facts showing that any crime or fraud has been 
committed since the commencement of their employment.* 
As to (lie nature of tlie consent, it is provided that the client 
shall nut bo deemed to have consented to the disclosure by 
himself giving evidence, and not even by calling any such per- 
son as a witness, unless he questions liim on matters which, 
but for such question, he would not be at liberty to disclose 
on account of his employment.** In some countries confidential, 
communications to clergymen and physicians arc alra ' 
privileged in the same manner. 


Barker Dixici Oasoi temp. Hard.| 

Fodley Wellesley, 8 G« & F.. 55^. 
Colbem’s G»so, 1 Wheel.) C. O., 429. 

«7 


« 8, 1C2) Aett of 1873. 

8. 128, Act I of J 873. 

8 8. I2fl, 127, Act I of 1873. 

8.3^ 128, 127, Act 1 of 1872, 
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266. Cue of the most important constitutional rights of 

, . Englishmen is that of a public trial an 

trinl b7furj.” «g>to impartial jury. The great Magna Charta 

provides that no free person is to be 
imprisoned “ unless by legal decision of his equals.” And 
this is taken to be not the conferring of a privilege which may 
be waived, but the prescription of a trial, and Lord Dacres^** 
and Lord Andley” were held not able to waive their right 
of trial by the Lords. 


In India, even this right of a trial by jury may be waived. 
S. 536 of the Indian Criminal Priicedure Code expressly 
provides, that “if an offence triable by a jury is tried with 
the aid of assessors, the trial shall not on that ground only 
be invalid, unless the objection is taken before the court 
records its finding.” 


There is a similar jirovision in the statutes of several of the 
States of the Atneric.m Union for the waiver of a trial by jur)', 
and it is settled that such statutes are not unoonstitutional', and 
that under them the right of trial by jury may be waived. It 
has repeatedly been held that a statute allowing a waiver of 
trial by jury, allowing the accused to elect to Ite tried by a court 
in lieu ofa jury is not a violation of the constitutional ])rovision 
that the rigid of trial by jury shall remain inviolate.'” The public 
policy which stands in the way of an cfiectnal waiver ofa jury 
tjy the accused in a criminal case, has been held to be not so 
inherent in the form and ilie framework of the gov'ernment 
of the United States, as to place it beyond the reach of legis- 
lative interference.’" Thus where authorized by a statute, and 
the constitution not withholding any needful jurisdiction from 
the tribunal, the defendant consents to be tried by a C(»urt 
without a jury ; lie cannot afterwards complain.’® 


. Where, however, there is no statute, the general rule appears 
to be that a court without jury has no power of trial.*^ 


»* Kelyng’s C. C., 8». 

8 How. 3t. Tr., 401, 

State V, Warden, 46 Conn ,310 
Ward r. People, 30 Mich., 1 16. 
Dillingham r. StatOi 5 Ohio, 280. 
State r. Mansfield, 41 Mo , 470. 
Brown r. State, 16 Ind., 406, 

»» In re Staff, 68 Wis^., 286. 

Mooi-c V. State, ?s2 Tex. App., 117. 
8Ute I*. Kobinson, 43 La. Ann., 2 


Murphy r. State, 07 Ind., 679. 
St.ite r. IfocxJy, 24 Mo., 660. 
Vanghan r. Scade, 30 Mo., 600, 
Bailey r. State, e Ohio, 67, 
WaM p. People, 80 Mioh., 116. 

' League r. State, 86 Ind., 250. 
People V. Smith, 0 Mioh, 103. 
State r. Maine, 27 Conn*, 281, 
Wilson f. State, 16 Ark.. 601. 
Bond V. State, 17 Ark., 890. 
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Thus in Williams v. StaSs,^^ a jury trial was waived, and tho 

accused convicted, but on appeal, tha Attorney-General sub- 
mitted to a reversal, on the ground thftt a jury trial could nr)t 
be waived. Some courts, notably the Supreme Court of Iowa, 
in view of the peculiar terms of the constitutional provision 
under consideration have held, however, that the rights guaran* 
teed therein aro merely privileges granted to the accused, which 
be may waive without the aid of any statute.*’* 

Many of the cases Avluch hold th.it the prisoner cannot 
eft’ectually waive a jury are those -<.)f capital offences. The 
judgment in them may well be sustained on the principle or 
rule which has sometimes beeii asserted that in capital cases, 
ia favorem vifae, ihe prisoner can waive nothing. Some cases 
seem to make a distinction between felonies and misdemea- 
nours, holding that in a prosecution for a misdemeanour a 
jury may be dispensed with by the consent of the accused. 
Thus in Darst v. the waiver of a jury in a mis- 

demeanour case was hold valid ; Ijawrenee, J., in delivering the 
judgment of the court observing, that “ we know of no reason 



and there seems to be no substantial ground upon which to 
rest any distinction in respect to misdemeanours punishable 
with impiisonment. If a line can be drawn between different 
grades of crime, a plausible reason may perhaps be given for 
holding that misdemeanours punisliable by fine only are dis- 
tinguisliable from other crimes ; as a criminal prosecution for 
such a misdemeanour is in its results essentially like a 
civil action sounding in tort. ** 


267. The general rule appears to be that even tho right 
„ . , , , of trial by the fixed number of jurymen 

of jurymeii* ^ oannot be waived, that a person cannot 

^ ’ consent to be tried by a larger or smaller 

number ; and that no other number of men, than that 
fixed by law, will meet the requirements of the law, Thia 
has been laid down repeatedly in regard to the trial of capital 
offences and* felonies, on the ground that the State has an 
interest in the preservation of the lives -and liberties of its 
subjects, and they cannot be allowed to be taken away 


•12 0hio,B22. 1 ♦<> B1 TO., 260. 

• State V. Kaufman, 61 Iowa, 678. | 48 Wia., 408. 

** In i« Stair, 08 Wit 285. 
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iritbont due process of Ia\r. Besides waiver aud consent can 
have no application in a criminal prosecution, which is wholly 
in inoitum in its relation to the tribunal by which the 
accused is to be tried.** 

The leading case in the United States on tTie subject appears 
to be that of Caiteemi v. Teo^ite^* in which twelve jurors werc 
impaneled for the trial, and during the trial tlie accused 
agreed that one juror migiit be withdrawn, aud the trial 
proceeded with eleven jurors. It did so proceed, but the con- 
viction was held to be illegal, on the ground that the fired 
number of jurors could not be waived. 'I'his decision was 
based np<>n the ground, that the parties conid not by consent 
alter the substantial constitution of the Court, and that the 
8tate bad an interest in the preservation of the liberties and 
lives of its citizens, and would not allow them to be taken awav 
without doe proce.s3 of law, even by the consent of those ac- 
cused of crime. Strong, J., in delivering the opinion of the Court 
said : “The substantial constitution ol the legal tribunal andthc 
fundamental modo of its proceeding are not w'ithiii the power 

of the parties The State, the public, Imve 

an interest in the preservation of the liber'ies and the lives of 
the citizens, and will not allow them to 1 k> taken away without 

due process of law ; the right of a defendant in 

a criminal prosectition to affect, by consent, the conduct of tho 
case .... should not he permitted to extend so far as to 
work I’adical changes in groat and leading provisions as to tho 
organization of the tribunals or the in >ile of proceeding 
prescribed by the Constitution and the laws.” Ido furtiier 
said; “A plea of guilty to any indictmeut, whatever may 
be the grade of the crime, will be received and acted upon 
if it is made clearly to appear that the nature aud effect of 
it arc understood by the accused. But when issue is joined 
upon an indictment, the trial must be by the tribunal and in the 
mode which the Constitution and laws provide, without any 
essential change. The public officer prosecuting for the people 
has no authority to consent to such a ohiinge, nor has the defend- 
ant. . . . The conclusion necessarily follows, that the 

consent of the plaintiff in error to the withdrawal of otie j uror, and 
that the remaining eleven might render a verdict, could not 
lawfully he recognized by the Court, and was a nullity. If a 
deficiency of one juror might bo waived, there ni>pears to be no 

** Hill r. n-oiile. 1(5 Mich 8SI.. 1 »♦ 18 N. Y. liS. 
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good reason why a deficiency of eleven might not be ; and it i 
difficult to say why, upon the same principle, the entire panel 
might not be dispensed with, and the trial committed to the 
Court alone. It would be a highly dangerous innovation, in 
reference to criminal cases, upon the ancient and invaluable 
institution of trial by jury, and the Constitution and laws 
establishing and securing that mode of trial, for the Court to 
allow of any number short of a full panel of twelve jurors, and 
we think it ought not to be tolerated.” 


(B) Similarly in State v. Mansjield, Wagner* said : ** The priiMmer*B oonsent cannot 
change the law. Hid right to be tried by a jury of twelve men is not a mere privilege ; it 
is n positive requirement of the law. He can unquestionably waive many of his legal 
rights and privileges. He may agree to certain faots and disi^se with formal proofs, he 
may oonsent to the introduction of evidence not strictly legal, or forbear to interpose 
chullengas to the jurors ; but he has no power to consent to the creation of a new tri* 
hnnal unknown to the law to try his offence. The law in its wisdom has declared what 
shall be a legal jury in the trial of criminal oases ; and a defendant cannot be permitted 
to change the law and substitute another and a different tribunal to y><isb upon his guilt 
or innocence. The law as to criminal trials should be based upon fixed standards, and 
should be clear, definite and absolute. If one juror can be withdrawn, there is no reason 
why six or eight may not be, and thus the accused, through persnasion or other causes, may 
have his life ])ut ii. jeopardy or be deprived of his liberty throush a body oonbtitnfced in 
a ninnner unknown to the law. Aside from the illegality of such a procedure, publio 
policy condemns it. The ])ri8oner is not in a condition to exercise a free and indepen- 
dent chf)ico without often creating prejudice against him.” 

1/ill y, Peopldt*^ the Court said : “There would be ^at danger in holding it 
computoiit for a defendant in a criminal case, by waiver or stipulation, to give authority, 
which it could not otherwise possess, to a jury of less than twelve men, for bis trial and 
conviction ; or to deprive himself in any way of the safeguanls which the Constitution 
has pi*ovided him, in the uuauimous agreement of twelve men qualified to serve (fe jurors 
by the genurnl laws of the laud. Let it once be settled that a defendant may thus waive 
tb'B ocustitutionil right, and no oue can foresee the extent of the evils which might 
follow. . • . One uot or neglect might be recognised as a waiver in one case, and 
another in another, until the oonstitat ioual safeguards might be sabstantially filtered 
away. The only safe coarse is to meet the danger in limine^ and prevent the first step in 
the wrong direction. It is the d aty of oourts to see that the oonstitutionul rights of a 
defendant in a criminal caie shall not bo violated, however negligent he may be in raising 
the objection. It is in such oases, cmphatioally, that oonsent should uot be allowed to 
give jurisdiction.*’ 

In Territory v. Ah Wah, Wade, G. J., in delivering the opinion of the Court said: 
** A common law jury consists of twelve [lersons. Cana defendant, on his own motion 
change tho tribunal and secure to himself a trial before a jury not authorised by and 
unknown to the law P The law has established certain tribanals, with defined powers 
and forms of proceeding, for the trial of persons charged with crime. Seenrity to the 
defendant and tty the public is only found in a strict compliance with the law of the 
land. Jurisdiciion comes by following the law. Disorder and uncertainty follow a 
departure therefrom. Neither the prosecution nor the defendants, by any act of their 
own, ouQ change or modify the law by which oriminal trials are controllecf. If with the 
consent of tlie Court and the prosecution, the defendant may have a trial with one 
juryman less than a ooustltutional jury, why with like oonsent might he not have a trial 
with one jurjman more than a constitutional jiirv P If by his own act, the defendant 
might take one from u lawful jury, we do not see wny he might not add one thereto. In 
either oase there would be failure of jurisdiction, because jurisdiction attaches and niAkes 
valid a verdict when rendered by a jury, and a jury is twelve men. « . . In the 
absence of a statute, oonsent would not confer jarisdiotiou.'* 


I *<* 10 Mich., 857. 
4 Mont., 149. 


41 Mo.| 47 5. 
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In Territory v. Ah fVah, ** during the progress of the 
trial, one of* the jurymen was excused on account of sickness 
in his family, and, therejipon, with the consent of the defen- 
dant, the trial proceeded to a final conclusion before the re- 
maining eleven jurors, who returned a verdict of murder in 
the first degree. It was held that the verdict was a nullity, 
and that the court erred in permitting the trial to proceed* to 
a verdict, after the withdrawal of one of the jurors. Wade, C. J., 
in delivering the opinion of the court, observed that there did 
not seem to be any authority justifying a waiver of a full jury 
of twelve by the accused in a capital case ; and said: Instances 
may be found in the books in cases of misdemeanours, and also, 
but more rarely, in cases of felonies, where it has b('on held 
that a defendant might waive his right to a jury of twelve and 
consent to be tried by a loss number ; but the weight of 
authority in cases of felony is clearly against the proposi- 
tion.’* 

It has been argued against this, and in favour of the recog- 
nition of the effect of consent in such oases, that it “is not 
inconsistent with any rule of law or with public policy. Nor 
does it tend to defeat public justice. On the contrary, it may 
tend to promote it, by fiicilitating the despatch of business i'li 
cou"t, and preventing unnecessary .and e-mbarrassiug delay.” 
Thus in Com. v. Daiby,^'* it was said : “ It may be important to 
the accused, for the preservation of evidence, and on various 
accounts, to have a speedy trial, and th.at where parties and 
their counsel have exercised their judg nent in the conduct of 
the trial, as to what tlu;y will insist on and what they will 
waive, as they may safely be allowed to do, and have taken 
their chances on a verdict, it would be inconsistent with ordi- 
nary good faith and fair dealing for them to turn round and 
insist on legal exceptions, which they had pledged themselves 
to the court that they would not take. From an examination 
of the cases upon this subject, it must be concluded that the 
weight of authority is with the doctrine, that in prosecutions 
for crime, at least where the crime charged is other than mere 
misdemeanour, the defendant cannot waive his right to trial 
by a jury of twelve men, and be tried by a less number.” The 
weight of authority, in cases of felouy, is clearly against any 
right on the part of the accused to waive the full number of 
jury. 


*• 4 Mont., 149. 


I ** IS Cudi., 80. 
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The case generally cited in favor of the opposite view is 
that of Stat^ v. Kaufman,^ which has been followed in Stiate 
V. Sacked,^ and in which it was helc^, that upon a trial for a 
crime, the accused might waive his right to a trial by jury of 
twelve men, and with his consent might be tried before eleven 
jurors. 8eeA’’er3, J., said : “ The defendant may have consented 
to be tried by eleven jurors, because his witnesses were then 
present, and he might not be able to get them again, or that it 
was best he should be tried by the jury as thus constituted; 
Why should he not be permitted to do so ? We are unwilling 
to establish such a rule. It may be said that if one juror may 
be dispensed with, so may all but one, or that such trial may be 
•waived altogether, and the trial had to the court. This does not 
nece.-isarily follow.” In support of this view, reference was made 
in tlie decision only to the cases of Com.Y. Dailey ; Murphy v. 
Com.^ai.nA.Tyra v. which were all cases of misdemeanour, 

in respect of which a distinction is generally recognized, Seevers, 
J., observed, however, that in the first case, the fact of the offence 
having been a misdemeanour possessed no significance, and 
said: “The ruling is based on principle applicable to all criminal 
actions. We are unable to see how it is possible to draw a dis- 
tinction in this respect between misdemeanours and felonies, 
because the Constitution docs not recognize any such distinction.” 
Referring to the contrary cases,* he continued, “In neither' of 
these cases w-as the question largely considered. Substantially, 
they all seem based on the thought that it would be a highly 
dangerous innovation, in reference to criminal cases, upon the 
ancient and invaluable institution of trial by jury, and the con- 
stitution and laws establishing and securing that mode of trial, 
for the court to allow of any number short of a full panel of 
twelve jurors, and, we think, ought not to be tolerated. This 
would have been much more convincing and satisfactory if ■we 
had been informed why it would be highly dangerous, and 
should not be tolerated, or at least, something which had a ten- 
dency in that direction. For if it be true, as stated, it certainly 
would not be difficult to give a satisfactory reason in support 
of the strong language used.” 

The weight of authority clearly seems to be in favour of the 
•view, that it is only in prosecutions for misdemeanour that 
the court may with defendant’s consent proceed to try him 

61 lova, 678. 

» 88 N. W. B., 778. 

■ 1 Heto., 1866. 

* 2 Heto., 1. 


* Canoemi r. People, 18 N, T., 123, 
.Allen r. State, 64 Ind., 161. 

Bell V. State, 44 Ala.^ 
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with less than full number of jurors.® In Warwick v. State ‘ 
it was even held that where, under a special statutory 
provision, misdemeanour cases might by agreement of the 
parties, be tried by a jury of less than twelve jurors ; a mere 
waiver of the requisite number by merely failing to object 
to less would not authorize a trial by less than twelve. 

a 

A distinction similar to that taken in In re Stafi ’’ in regard 
to the waiver of a trial by jury, was taken in Murphy v. Com.t* 
in regard to prosecutions for misdemeanours punishable by fine 
only, because it is considered, that in the case of such misdemea- 
nours, the defendant may agree to be tried by a jury of not less 
than twelve persons, as nothing more ‘‘ is involved in the issue 
of the case than is frequently involved in the decisions of actions 
in civil cases, and the citizen has an undoubted right to 
make any disposition of his money or his property wliich is 
not prohibited by law.” In Missouri, the reasoning in this 
opinion has been stated and endorsed, and it is said that “ in 
prosecutions for misdemeanour, where the penalty imposed is 
simply a fine, the only contest is about money and pioperty, 
and the defendant may consent to waive some of the prescribed 
formulas of trial.” * 


Waiver of formal rules 
for impanelling jury. 


268. Merely formal rules for impanelling jury may, how- 
ever, be waived. In People v. Ramoin,^^ 
it was held that non-compliance by the 
clerk to put the names of all the jiersons 
returned as jurors into a box, from which juries for the trial of 
issues were to be drawn according to the statute, was not a 
sufficient ground for setting aside a verdict, either in a criminal 
or civil case, where the court was satisfied that the party 
complaining had not and could not have sustained any injury 
from the omission. The trial in the case was for a capital offence, 
and after twenty-eight jurors had been called, eleven of whom 
w'ere approved and sworn, and 17 peremptorily challenged, it 
was discovered that the ballot containing the name of a juror 
who had answered on the calling on the general panel, was not 
in the box containing the names of the jurors returned for the 
court, and which on search was found and put into the box, 
and drawn out of it by the direction of the court, and the jurors 
sworn to serve on the jury. The court held that the irregularity 


* State V. Borowfdty, 11 Nev.. 119. 
« 47 Arlt., 5B8. 

* 63 Wit., 283. 


• 1 Uetc., 1363. 

* St'ite V. HatiefleM, 41 Uu., 470. 
® 7 Woml., 417. 



& S68.] 


WAIVEK Of RULKS FOR IMPASKLLISO JUttr. 


537 


or neglect of the officer was not such as to entitle the prisoner 
to a new trial, it appearing to the court that the oinission to 
put the ballot into the box proceeded from neglect, and not 
&om design. 

In Pierson v. People^^ the only irregularity was, that of the three 
jury boxes required to be kept by the statute the second, which 
should have contained the names of all jurors who had attended a 
term of courtand served, was not kept and, of course, not produced 
in court. The prisoner challenged the array of jurors, but after- 
wards withdrew it, and a jury having. been then impanelled, the 
trial duly proceeded. It was contended afterwards that the chal- 
lenge could not be withdrawn, but the contention was overruled, 
and Earl, J., in delivering the opinion of the Court, said : “ The 
objects of all the jury laws are to distribute the burden of jury 
service among all those liable to such service and to secure im- 
partial jurors of the requisite qualifications. To secure the first 
object, lists of jurors are required to be made and returned to 
the county clerk in each county every three years. The 
names thus returned are required to be put into a box, from 
which jurors for any term of court are required to be drawn, 
and when a juror has once attended and served, his name is 
not to be returned to that box, but is to be placed in another 
box, to the end that he may not be drawn for service again until 
all have been drawn from the box first named. The second 
object is attained by requiring that only persons of the prescrib- 
ed qualifications shall be returned for jurors, and that they 
shall be chosen by lot. Now all these substantial provisions 
were observed in this case. The jurors upon the array were 
all persons who had been returned as such by the proper 
officials. They all possessed the statutory qualifications, and 
they were chosen by lot. When these substantial conditions 
exist, the rest must generally be matter of form, which can be 
arranged or waived by consent, tacit or expressed. Here tbe 
only irregularity alleged is that the second box was not kept 
or brought into court. The fact that it was not kept was not 
known to the court at the time it made the order designating 
the box from which the jurors were to be drawn. In the 
exercise of its discretion, and to carry out the manifest purpose 
of the law, it ordered the jurors to be drawn from the first box. 
A court would not be expected to order jurors to be drawn 
from the second box, containing the names of those who had 


68 


I ‘ 79 N. T., 424. 
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once served, so long as there were sufficient names in the first 
box. It cannot, therefore, be inferred, if all the boxes had been 
kept and brought into cOurt and the orders then made, that 
different jurors would have been drawn and summoned from 
those who were actually drawn and summoned. But even if 
it could be thus inferred, it cannot be denied that the persons 
empanelled to try the prisoners were jurors made so in 
the mode prescribed by law and possessing lawful qualificaticm. 
If, therefore, there was any irregularity which would be ground 
of error, it was merely formal, affecting no puMic interest, trench- 
ing upon no public policy; and to hold that it could not be 
waived would be without precedent and against reason.” It 
has often been held that even apart from consent, merely formal 
irregularities in empanelling the jury, which are not calculated 
to prejudice the parties, do not affect the validity of the verdict. 
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CHAPTER Xlir. 

Evidence of 0c8(sent. 

269. There are no special rules relating to the evidence of 

consent, which, generally speaking, is 
co^^^^***** ** proved like any other fact. To discuss this 

mode of proof will involve a consideration 
of the general principles of the law of evidence, and attempt will 
therefoi'e here bemadeonly to refer to a few points having specia. 
reference to the subject of consent. .As a general rule, consent 
must be proved by the person who alleges and relies on its exist* 
ence. Speaking, however, of the cases, in which consent 
operates as a justification, Mr. Mayne observes ** that every 
proper consent should always be presumed where the act is in 
itself proper and beneficial; as, for instance, a surgical opera* 
tion. And this is in accordance with the principles of the law 
of evidence, that innocence will always be presumed, and there- 
fore where the act hprima fade lawful, but may be unlawful 
by omitting certain precautions, it will be assumed that those 
precautions have been taken until the contrary is shown.”* 

The Indian Evidence Act* provides, however, that** when a 
person is accused of any offence, the burden of proving the 
existence of circumstunces bringing the case within any of 
the general exceptions in the Indian Penal Code, or within any 
special exception or proviso contained in any other part of the 
same code, or in any law defining the offence, is upon him, and 
the court shall presume the absence of such circumstances.” 
Under this provision, consent, when alleged as a justification or 
mitigation, will have to be proved by the person alleging it. 
The absence of consent, when alleged as a ground of aggravation 
of an offence, has, on a similar principle, to be proved on behalf 
of prosecution. 

270. That principle has no application however, to the cases 

in which the absence of consent is aa 

Ona* prohandt as to esseniial constituent of an offence, and in 

essential for an offence, which it must therefore always be proved on 

behalf of the prosecution, in Brij Bad v. 
The dueen- Empress* Sir Joiin Edge, G. J., and Aikman, J., 
observe 1, that ** it is the first principle of criminal law that 

Marne Com., Ind. Pen. Coda, S8. | » S. 106, Aot I. of 1872. 

* T. L. B. XIX. All., 74. 
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where a statute creates a criminal offence the ingredients of 
that criminal offence must be strictly proved, and that where the 
doing of an act without qoneent or without authority is made 
a criminal offence, and the statute does not expressly put 
upon the accused the proof of such consent or authority, it Is a 
necessary part of the case for the prosecution to negative by 
evidence such consent or authority/* . 

It is thus settled that in a prosecution for theft, it must be 
affirmatively proved that the taking was without the owner’s 
consent/ Unless taking the property without the owner's con- 
sent is proved, it cannot be lield that larceny has been commit- 
ted.' Tiie same has been held in regard to rape. In Georgia, 
it is ail offence to permit a minor to play billiards without Ills 
parent’s consent, and it has been held' that the burden of 
proving the absence of consent is on the Stale. In Rex v. Allen^ 
Rex y. Argettt, and in Rex v. Ghamberlain, all reported in 
Moody’s Crown cases, ^ tiie indictment was for taking deer or 
fish without consent, and it was held that the onus of proving 
non-consent w'as on the prosecution. 

In British India, to sustain a conviction for the offence of 
house-trespass with intent to commit adultery with a woman, it 
is necessary to show that there has been no consent or connivance 
on the part of her husband to the trespasser having carnal iu- 
tercourse with her. 'fhis was held in lirij Bast v. The Queen- 
Empress* in which Sir John Edge, C. J., and Aikman, J., said : 
*^If Brij Basi had actually been caught in the act of sexual in- 
tercourse with the wife of Ram Gopal, assuming that he knew 
her to be Ram Gcpal’s wife, the offence of criminal adultery 
would not have been made out without proof, that such sexual 
intercourse was without the consent and without the connivance 
of Ram Gopal. Brij Basi was convicted of a house.trespass in 
order to commit a criminal adultery with the wife of Ram Gopal. 
It was consequently necessary to support the prosecution 
to prove that if brij Basi had bad sexual intercourse on 
that occasion with the wife of Ram Gopal, it would have been 
without Ram Gopal’s consent or connivance. It was not even 
proved that Brij Basi bad committed criminal trespass on 
this occasion. There would be no intent on his part to 
commit criminal adultery or to insult or annoy the owner 


* BapaJ. Larceoj, 180. 

* Garcia v. State, 26 Tei., 209. 
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of the house, Ram Gopal, unless Brij Basi was there to commit 
criminal adultery with the wife of Ram Gopal, i.e., to have 
sexual intercourse with her without t^p consent and without the 
connivance of Ram Gopal. There could be no intent to insult 
or anuoy Ram Gopal if Ram Gopal was consenting or conniving 
at the adultery, and there is nothing in this case to show 
whether or not Bam Gopal wasacousenting or conniving party.” 
This is in accordance with the general principle of the Indian 
Law of Evidence that the burden of proof lies on that person 
who would fail if no evidence at all were uiven on either side.” 
A particular form of that general principle, is the no less gene- 
rally recognized rule that every essential part of the offence must 
be proved on behalf of prosecution. 

In Conyers v. Stated McCay, J., in delivering the opinion 
of the Court, observed : ‘‘Undoubtedly the general rule is, that 
in criminal cases the burden of showing all the facts necessary 
to make out the defendant’s guilt is upon the State. In rape, 
the proof must show that the act was against the will of the 
female; in robbery, that the taking was against the consent of 
the person robbed ; in larceny from the person, that the taking 
was without the knowledge of the possessor in the case ; and in 
the various acts of trespass against property, as cutting wood, 
&c., on another’s land, that they were without the owner’s 
consent.” 


AppliCAtion of the 
rule of onvs prohandi as 
to the person alleging 
the alfirmative. 


271. The contrary has been argued sometimes on the ground 

of the principle that the burden lies on 
the party who asserts the affirmative of 
the issue. This principle has no applica- 
tion, however, to a case like that of the 
absence of consent. This was well explain- 
ed in the case of Conyers v. State already cited, in which McCay, 
J.,6aid : “There is a class of negations which it is almost impos- 
sible to prove affirmatively. Where the field to be covered by 
the evidence is so broad as that the burden would lie intolerable 
upon the public, to afford the time necessary for hearing the 
proof, as where it is only possible to prove that one was not 
present, by examining a large number of persons who did not 
see him, or where the proof that one did not do a thing can only 
be established by proof following him from movement to move- 
meut, through a considerable time. But there are negations 
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that are just as easily proven as an affirmative, as where the 
negation depends upon a moment of time and a particular place, 
or is within the knowledge of a single person. In the former 
class, even the general rme that the prosecutor in criminal cases 
must prove all the ingredients of the crime, has, in some cases, 
been relaxed. As in prosecutions under the English Game I^ws, 
where one may kill game if he has one of a large numtor of 

Q ualifications, it has been held that it was not necessary for the 
irown to go to the expense and the public to sufier the incon- 
venience of proving the absence of each of the required quali- 
fications, especially (and this is perhaps the true point on which 
the exception turns) if the facts lie peculiarly in the defendant’s 

knowledge And the Courts have not always kept 

in mind the distinction between cases when the negative is 
]/art of the description of the oficnce, and when it is by a 
provision or a subsequent section, or by a subsequent act." 
The books are full of illustrations of the position we have 
asserted, to wit, that if in order to make the defendant guilty, 
it be necessary to show a negative, the burden of showing it is 
upon the State, ” as when the defendant was indicted for keep- 
ihg a greyhound, not being a person qualified. " In the same 
volume is a case fur profane swearing, under the Act of 6 and 7 
Wtn. III. The Act pat a penalty of one shilling on a servant, 
and two shillings on every other person. The conviction was 
quashed, because it was not proven that the defendant was not 
a servant. See 10 East, 211, where it was held that the burden 
was on the Crown to show that the defendant had not taken 
the sacrament. In 5 Rich. 57, that a practicing pitysician had 
no license ; that one was itot qualified to vote.” " 


272. The contrary has sometimes been iield also on the 

ground that consent is a fact specially 
within the knowledge of the person 
receiving and acting on it. This is 
generally the case in prosecutions for 
doing an act which the statutes do not 
permit to be done by any person, except him who is duly licensed 
therefor, as for selling liquors, exercising a trade or profes- 
sion, and the like. Here the party licensed can immediately 
show the license without the least inconvenience ; whereas, if 


Application of the rale 
of onus probandi as to 
the person alleging the 
negative. 
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proof of the negative were required, the inconvenience would be 
very great. In Massachusetts, there is a special proviidon of the 
law, throwing the burden of proving^the license on the person 
selling liquor under it. Even in o^er states it has often been 
held on an indictment for retailing spirituous liquors without 
license that if the sale of the liquors is proved, the prosecution 
need not prove the absence of the license, but the accused will 
be convicted unless he proves the existence of the license as 
by bis plea of non-guilty he affirms its existence. 

A decision to this effect in Sharp v. Stated has been justified 
on the following ground : “ The license is a written authority to 
the dealer to sell, and the presumption is that he has it in his pos' 
session. It is peculiarly within his knowledge. The negative 
cannot be shown conclusively by the State. It could only be 
proven that no such license was recorded ; but the defendwt 
might have the license, and be not guilty, though the licrase 
was not recorded. All the proof in the power of the State 
would be inconclusive, to wit, that no such license was recorded. 
The license is in writing, and cannot be proven by parol, and 
it is in the defendant’s possession, if it exists, and on this 
ground there are many cases making this special crime an 
exception to the general rule.” 

This principle was not held to apply in Gonyers v. State” as 
there, the consent of the parent was not required by the statute 
to be in writing, and, therefore, it did not, as in the case of the 
license to sell, lie peculiarly within the knowledge of the 
defendant, the fact that consent was not given being as well 
known to the parent or guardian as to the accused. 

273. Absence of consent may be proved by any evidence, 

either direct or circumstantial. As' a 
of a senceof objection can be taken to the 

latter, oii the ground that the ^former is 
not produced; though in practice there may be some difficulty 
in accepting circumstantial evidence as true, unless there is 
a reason for not producing the direct evidence. Tiie question 
has generally arisen in connection with larceny and theft. In 
some early cases, it appears to have been held even in England, 
that to prove that consent was not given, the person said lio 
have given the same must first be called.*^ This was, however, not 
considered necessary in Rea v. Allen, and Rex v. Chan^erlain” 
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The rule in the United States also, except in Texas and a 
few other States/'^^ is the same, and the absence of consent 
may be proved by circnR|stantiai evidence alone.** Thus, it is 
not necessary to prove from the person having possession 
of the goods stolen that they were taken withoutthe owner’s 
consent, as that may be proven by others having a knowledge 
of the facts.** 

It is generally settled, that the fact that the owner caused 
search to be made for the property is a cogent circumstance to 
show the want of his consent to the taking.** At a trial for larceny 
of money by trick, the testimony of the compIain.*)nt as to what 
was said and done at subsequent interviews with the accused by 
appointment, at which he proposed ways in which a return of 
the money could be secured, is admissible to show that com- 
plainant had not intentionally parted with his money or the 
title to it.** 


Evidence in rape cases 
of female’s prior con- 
nection with accused. 


274. In cases of indictment for rape or assault with intent 

ro commit rape on a female, the circum- 
stance of his having had connection with 
her on other occasions is material and 
may be proved.** This is on the ground 
that a woman who already has had connection with a man is 
more likely to yield to his overtures and less likely to offer resis- 
tance to his act on another occasion, titan one who never had 
anything to do with him. In Reg. v. Cockcroft,*^ Willes, J., 
held that she could be questioned as to the particular acts of 


(.4) In theee States, it is still held that the owner’s absence from the witness-stand 
most be accounted for before the production ot circumstantial eTideoce.**’ If the 
owner is known, and his attendenoe can be procured, hie testimony that the property 
was taken from him without his consent, is then considered indispensable to a conviction 
for larceny; and the want of the owner’s consent can be shown by circumstantial 
eridenoe, only when it appears that the owner’s evidence on the point is not obtainable.** 
Thus in Deris v. on a trial for theft of boots from a store, it was held that in 

order to prore that the boots were taken without the oonsent of the owner, the State 
could not prove an altercation between the clerk of the store and the accused at the time 
the boots were taken, by witnesses who were present and hoard the altercation, and 
that flmy must call the clerk in charge of the stores. Even in Tests, it has, however, 
been held that an objection to the oircumstential evidence on the ground that the owner 
himself has not been called cannot be taken on appeal, unless it was taksn at the 
trial** 
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connection with the accused, and in case of her deniali evidence 
might be given to contradict her. 

The leading authority in favor of this view is that of Reg. 
V. Rileg*^ in which she denied having iiad intercourse with tlie 
accused, and on a case reserved, it was held that witnesses could 
be called to prove that she had. Lord Coleridge, C. J., delivered 
the leading decision, and said : To reject evidence of her 
having had connection with the particular person charged with 
the offence is a wholly different matter, (from that of having 
connection with other persons), because such evidence is iti 
point as making it so much the more likely that she consented 
on the occasion charged in the indictment. This line of examina- 
tion is one which leads directly to the point in issue. Take 
the case of a woman who has lived, without marriage, for years 
with the accused before the alleged assault was committed. 
Can it be reasonably contended that the proof of that fact, or 
evidence tending to prove that fact, is not material to the issue, 
and if material to the issue that such evidence should not 
be admitted.” 


Taylor in his Work on Evidence” says that the accused can- 
not prove specific immoral acts of the prosecutrix with himself, 
unless he has first given the prosecutrix an opportunity ' of 
denying or explaining them. This appears, however, to be 
neither correct in pr-inciple nor established by authority. It 
would be correct, if tlie acts were to be proved to impeach lier 
credit as a witness ; but there can be no reason for it when the 
object is only to shew the probability of her consent. 


275. In cases of indictment for rape or even for indecent 

assaultj^’tlie character of the prosecutrix for 

chfrlSrXlnS? chastity is material, ns bearing on the 
on charge of rape. probability or improbability of her con- 

sent to the intercourse alleged to be rape. 
A common prostitute is less likely to withhold her assent to the 
intercourse with the accused than a virgin or a woman who has 
carefully preserved her marriage vows. A female who has 
been in the recent habit of illicit intercourse with others will 
not be so likely to resist as one who is spotless and pure; and 
even one who has already started on the road of prostitution 
w’ould be less reluctant to pursue her way than another who yet 
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remains at her home of innocence and looks upon such & career 
with horror. Assent may be inferred more readily in the 
practised Messalina in her loose attire than in the reserved and 
virtuous Lucretia : to raise a presumption of consent on her 
part, her chastity may therefore be impeached, and she proved 
to be a common strumpet. There has thus long been a genera) 
unanimity of opinion that evidence of general reputation of 
character is admissible.*^ Witnesses as to general character 
must, however, confine their testimony to what they knew prior 
to the date of the offence charged.** 

276. It was long considered, however, that evidence of 

particular acts of unchaslity with other 
Individual acts of uo- men was not admissible, ** and that she 
***** persons could n^t be questioned as to such parti- 
be proved. cular acts, as to her having had inter- 

course with any man other than the 
accused. Thus in Rex v. Hodgson^ she was not allowed to 
be questioned as to whether she had not before bad con- 
nection with other persons, or with a certain other person ; 
and evidence of an individual act of connection with a person 
was disallowed. 


In the United States also, it was repeatedly held that she 
could not be questioned as to her having had connection with 
other persons.*® In McDermott v. Stated evidence was 
offered of the prosecutrix having, on her way to the place where 
the rape was alleged to have been committed, agreed with a 
third person that she would meet him on a future day, and 
have sexual intercourse with him, and also that if she did 
not meet her husband where she was going, she would 
go with him that same night for that purpose. The evidence 
was not admitted however. Peck. J. saying : “ It is difficult 

to give a reason for permitting proof of an agree- 
ment to commit the act. The reason which excludes proof 
of the act applies with still greater force to the mere agreement 
to do It. We have been furnished with a very elaborate agree- 
ment in favor of its admissibility, as tending to show the 
awakened desires and lascivious propensities of the prosecutrix 
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shortly prior to the alleged assault, thereby lessening the 
probaoilities that it was consummated forcibly and against her 
will. It by no means follows that^ a desire to have sexual 
intercourse with one person tends, legitimately, to prove a will- 
ingness to have like intercourse with another and difierept 
person. Indeed, the reverse is much the most probable; but 
however this may be, the introduction of such proof is opposed 
to the well-settled rules of evidence.’* 

Evidence of past completed acts also was disallowed 
in many cases. Thus in McQuirh v. Stated Somerville, J., 
in delivering the opinion of the Alabama Supreme Court 
said : “The impeachment of her character in this particular 
must, however, be confined to general evidence of her reputa- 
tion. Particular instances of her unchastity cannot be proved 
for this purpose, except that she may be interrogated as to 
her previous intercourse with the prisoner, although not as 
to particular instances with third persons.’*^ In McCombs v* 
Staie^^ also it was held that the prosecutrix’s character for 
chastity could not be impeached by evidence of particular 
acts of unchastity with persons other than the accused, and 
that evidence of such other instances was not admissible. 

Similarly in Rico v. Liddon, J.5 said : “ On a trial 

for rape the character of the prosecutrix for chastity, or the 
want of it, is competent evidence as bearing upon the probabi- 
lity of her consent to defendant's act, but the impeachment 
of her character in this respect must be confined to evidence 
of her general reputation, except that she may be interrogated 
as to her previous intercourse with the defendant, or as to 
promiscuous intercourse with men, or common prostitution : 
the rule we here adopt is one sanctioned by the preponderance 
of authority. Not only is the rule which we adhere to better 
founded in authority, but we think more in accordance with 
reason and justice." The fact that a woman may have been 
guilty of illicit intercourse with one man is too slight and 
uncertain an indication to warrant the conclusion that she 
would probably be guilty with any other man who sought 
such favors of her. If she was a woman of general bad 
reputation for chastity, or had been guilty of acts of lewdness 
with the defendant, the case would be dffferent. In the first 
instance the evidence would bear directly upon the question 
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as to whether such a woman would be likely to resist the 
adrancoa of any roan; and, in the second, as to whether, 
having yielded once to ^le sexual embraces of the defendant, 
she would not be likely to yield again to the same person. 
The greatest objection to such testimony is that it introduces 
collateral issues which have no bearing upon the defendant’s 
guilt. Although the prosecuting witness may have been 
guilty of specific acts of unchastity, such acts afford no justi- 
fication to the defendant for having ravished her ; she is 
still under the protection of the law, and not subject to a 
forced violation of her })er8on by every man who has the 
strength to overpower her. If she denied having acts of 
carnal intercourse with other men, of course the defendant 
would attempt to prove specific acts in contradiction of her 
denial, and there would be presented to the jury other collateral 
issues calculated to embarrass and mislead them, and in no 
way decisive of the guilt or innocence of the accused.” So 
also, in S/Me v. Fitzsimon,** Fillinghast, J., said ; “ While 
the character of the prosecutrix for chastity may be attacked 
by the defendant in a case of this sort, we do not think that 
specific acts of improper conduct with uthermen can be shown. 
In civil cases growing out of an alleged indecent assault, it has 
been held that both the character of the woman assaulted for 
chastity, as well as specific acts of unchastity, may be shown in 
defence.”*® It was repeatedly laid down, that “general reputa- 
tion alone was to be received because it was not to be presumed 
the prosecution could come prepared to meet evidence of the 
particular fact.” 

On the other hand, it is contended that it is not right to 
reject evidence of the fact, and to receive evidence of the 
reputation of the fact, to prefer in evidence the reputation of a 
want of chastity to the fact of unchastity itself. As pointed out 
by Cowen, J., in delivering the opinion of the United States 
Supreme Court in The People v. Abbot such a reason would 
go to show thatevery circumstance in a chain must be shown 
by reputation instead of ocular proof, and it is not fair to 
deprive prisoners of any evidence sanctioned by authority. 
Xor was it in accordance with the general rules of evidence 
that one may go into evidence of the bad character of the 
prosecutrix, aud yet not cross-examine as to specific facts.” 

** 18 B. 1., 280. I MitchcU r. Wotk, 13 B. 1, 6*8. 
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Besides the presuin ption which justiBes the eoquiiy into her 
chastity is applicable to individual acts of unchastity. There 
is the Siime presumption that one who has already 8Ul)mitted 
herself to the lewd embraces of another is more likely to have 
given her consent to the alleged act of rape than the coy and 
modest female, severely chaste and instinctively shuddering 
at the thought of impurity. Connection with both against 
their will or consent will equally be a rape, but consent is 
more likely to be inferred in the case of the former than in the 
case of the latter. This view has prevailed, and it appears now 
to be generally agreed that the prosecutrix may be proved to 
be a common prostitute in fact and not merely by general 
reputation. In Woods v. People*’’ the prisoner ofi'ered to prove 
by seven witnesses that the complainant was in the habit of 
receivingmeu for the purpose of promiscuous intercourse, and 
especially for liqour ; and Grover, J., said : “ It was competent 

for him to prove, by any one knowing the fact, that the pro- 
secutrix was in the habit of receiving men at her dwelling for 
promiscuous intercourse with them, and the weight of such 
testimony was in no respect impaired by the further fact that 
the men so received took liquor with her on these occasions, 
of which they and she partook to great excess. The testimony 
offered, if true, would have shown the complainant to be a 
common prostitute ; proof more satisfactory than tiiat of a bad 
general reputation for chastity. The trial court, as well as the 
General Term, regarded the offer as nothing more than that 
of proof of some particular acts of lewd ness. But it was mucli 
more. It was an offer to show by direct evidence not only 
this, but that the complainant was a common prostitute and in 
the habit of plying her vocation at the place where she dwelt.” 

Now, however, evidence even of individual acts tendr 
ing to prove the general character is also often consi- 
dered admissible, and the prisoner is held entitled to show 
that the prosecutrix was in the habit of receiving men 
into her house for the purpose of promiscuous intercourse 
with them, as b<‘aring upon the question of her consent ;*• thus 
in People v. Benson^*’’ Murray, C. J., in delivering the 
opinion of tlie court, observed : “ I cannot understand 

why, upon any sound rule, general reputation should be pre- 
ferred to particular facts. It is true that it is said the party 
comes prepared to prove her general character, and her at- 
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tention is not directed to the special facts. It appears to 
roe that proof of particular acts of lewdness idiould be admitted 
in preference to gener^ reputation, which tnay be good or 
bad, either deservMly or undeservedly. Facts tend to make 
up the sum of reputation, and the course, and not the result, 
would be the safer testimouy to rely on.” An elaborate 
opinion in favor of the admissibility of the evidence of her 
connection with other men was delivered in the case of The 
People, V. Abbot, ^ though the final judgment in that case 
turned on the absence of jurisdiction, and the decision has, 
on that account, been discounted as idtra vires. 

277.- As a natural result of the admissibility of the evidence 

of individual acts of unchastity with other 

Complainuit may Iw men, it soon came to be considered as 
questioned u to indivi- the prosecutrix might also be 

with other personi. questioned as to her having had .inter- 
course with other men.^ The leading 
authority in favour of the view may be considered the decision 
in State v. Johnson* which was followed in State v. Heed* in 
which Steele, J., in delivering the opinion of the court, observed 
that testimony of the general reputation of the female as well 
as of her previous illicit intercourse with the accused was unani- 
mously admissible as teodiog to show that the act of which she 
complained might not have been against her will, and the infor- 
mation sought to be elicited from her by questions as to her 
having had intercourse with other men, '* has practically the same 
tendency, though inferior in force and conclusiveness. If the 
woman allied to have been forced had admitted on her cross- 
examination that she had sexual intercourse beside the railroad 
track with the person named, the admission would justly have 
had considerable weight in favor of the prisoner, particularly 
connected as it was with testimony of her general bad reputation 
for chastity. The jury would be less ready to conclude that a 
woman who had once improperly yielded afterwards properly 
resisted, than th^ would if she had been a woman of unques- 
tioned virtue.” Titus v. State, decided in 1874, the com- 
plainant was asked upon cross-examiuatiion, M'hether she had 
recently before had sexual intercourse with any person other 
dum the defendant. The question was objected to, and the 
objection sustained, and for this error the judgment was rever- 


*0 19 Wend., IM. 

* Stntc V. Mumty, 68 N. C., 81. 


* 88 VL, 812. 
» 80 Vt., 417. 
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sed, Freeman, J., using language similar to tliat used 1]^ OcKifen, 
J., in Peoj^e v. Abbot* 


In England in Peg. v. Barker* questions were allowed td 
be put to the complainant even as to whether she had walked 
the streets of Oxford on occasions subsequent to the alleged rape, 
looHng out for men, or in company with a common prostitute. 


278. It may also be considered as now settled that if the 

complainant deny having had intercourse 
ComplRinant’s denial other men, evidence may be pro- 

roay be JrateiSed.^** contradict her.® In some oases, 

it was contended against this, on the one 
hand, that as a rule of the law of evidence, evidence of her acts 
of unchastity could not be given unless she was first questioned 
about them ; and, on the other hand, that if she were questioned, 
her answer must be taken as conclusive, and could not be 
contradicted anyhow. 


Thus in People v. Benson,* Murra)', 0. J.» observed : “ If 
these facts or instances of lewdness are admitted, it was not 
necessary to inquire of the prosecutrix concerning them. They 
were not introduced so much for the purpose of impeaching her 
evidence directly as for the purpose of doing away with the 
presumption that there was a total absence of assent on her 
part.” In Reg. y. Cockcroft* Willes, J., dissenting from the 
decision in Robin's case, held that the replies could not be con- 
tradicted, as the questions which elicited them were collateral. 
In Reg v. Holmes* the Court ol Criminal Appeal overruling 
the decision in Robin's case, held that if the female being 
questioned denied having intercourse with another person, 
evidence could not be produced to contradict her, and to prove 
her adulterous act. Kelly, C. B., who delivered the leading de- 
cision, said: “ The general rule of evidence is that ifa question 
be put in cross-examination as to a collateral point, the answer 
must be taken for better or for worse. And the reason is 
obvious. If such evidence as that here proposed were admitted, 
the whole history of the prosecutrix’s life i^ht be gone into ; 
if a charge might be made as to one man, it might be made as 
to fifty, and that without notice to the prosecutrix. It would 
not only involve a multitude of collateral issue8,.but an enquiry 
into matters as to which the prosecutrix might be wholly un- 


* 19 Wend., 192. 

* 8 C. a Pm 689. 

* Beg. V, Bobins, 2 Mo. & Bob., 618. 


T 6 Cal., 881. 

« 11 Cox. 0. C., 410. 
^ 1 0* C. Bos., 834. 



$52 OOMFLAIKAKT’S DBITtAL ICAY BB OONTBADICTBO. 


[a »8. 


prepared, and so work great injustice.”^* It is denied, however, 
that the questions are collateral. They would be collateral, if 
unchaatity was intended, to be proved to discredit the female as 
a witness, but that is not the object in these cases of the 
enquiry as to her unchastity, which is as a fact, considered 
material as bearing on the probability or improbability of her 
consent. 

The inadmissibility of the contradicting evidence is often 
placed on the ground of the hardship and inconvenience to the 
complainant, the ground on which she was long not al- 
lowed to be interrogated. Thus in Reg. v. Holmes, Hannen, 
J., maintained the inadmissibility on the ground, that tlie 
prosecutrix cannot come prepared to try all the issues which 
would be thus raised.” In Strang v. Peojde,^^ Cooley, J., 
speaking for the court, said : “ The prosecutrix could not be 
supposed to have come prepared to meet charges of this charac- 
ter; and though the defence might question her regarding 
them, the right to go into proof of particular facts is not very 
clear.” In People v. McTjcan,* the prosecutrix denied having 
had intercourse with a third person, and having told certain 
persons that she had it ; and it was held that those persons 
could not be called to show that she had told them, and that 
her denial as to that was conclusive. 

The ground of hardship to the female can hardly have force 
in support of concluding the evidence to contradict her denial, 
after it has been established that independent evidence may be 
produced to prove her individual acts of unchastity with other 
men. Thus, in Benstine v. State,^ McFarland, J., in deliver- 
ing the opinion of the court, said : If the previous illicit in- 
tercourse between the injured female and other persons be 
regarded as facts collateral to the main issue, then it might 
be legitimate to propound these questions to the female herself. 


{S) hk Tk4 Queen r. Riley Lord Coleridge eleo incideiitallT obacrved that there were 
Tory good grounds for rejecting thii oTidenoe. It Hhould, * he mid, ** is my view be 
reject^, not only upon the ground that to admit it would lx: unfair and hardship to t he 
womuDy but aliio upon the general priociple that it if not evidence which goes directly 
to the j^nt in iffueat the trial. The gabion in iMne being whether or not a oriniinal 
attempt has been made upon her by A, evidence that ehe hae previonely had cooneotion 
with B mid C if obviously not in point/’ Thia oboerfatlon wae quite uUrn virett and none 
of the other lodgce concurred in it. 


18 Q. B. 1)., 488. 


I 71 Mioh.» m. 



S. m] rOMPLATNANT’S DEHIAL MAT BE COKTSADIOTED. 553 

under the latitude alloured in cro8B*eEamination for the purpose 
of testing the credibility of the witness, and yet it might not 
be legitimate to prove the intercourse by other witnesses, as in 
that view her asnwer upon collateral questions would be 
conclusive ; but it is manifest from the cases referred to, that 
this is not regarded as a mere cross-examination of the witness 
as to the collateral facts, but it is regarded as testimony as 
to the facts bearing directly upon the issue, . • . , Xfthe&cta 
sought to be proven either upon the cross-examination of the 
injured female or by other witnesses are such as do not bear upon 
the issue, but tend only to disgrace the female, the testimony 
ought to be rejected, and it may be a matter of doubt whether a 
previous act or acts of illicit intercourse upon the part of the 
injured female, committed at a remote period of her life ought ta 
be admitted, inasmuch as such &cts might be true, and yet her 
subsequent life may have fully established her claim to virtue, 
In such case, to disclose the previous acts might tend only 
to expose her to disgrace, without throwing any material light 
upon the issue involved. But while the injured female ought 
to be protected as far as possible from disgrace, on the other 
hand these considerations ought not to exclude evidence 
bearing directly upon the issue, for defendant’s rights, 
ought to be equally protected. The crime of rape is one 
hard to disprove, and experience has shown that where, 
the charge rests upon the testimony of the injured female alone, 
there is sometimes danger of unjust conviction, and defendants 
ought not to be unjustly exposed to this danger from fear of 
exposing the injured female to disgrace, lo the position, 
that the character of the injured female may be proven, it may 
be replied that her previous acts of illicit intercourse may be 
unknown to the public, and her general reputation may ba 
good, and yet her total want of virtue may be . showii by 
proving the facts which, if known, would totally destroy her 
charac^r. In the Titus case the character of the prosecutrix 
was shown. It appeared that she was a prostitute, yet this 
was held not to be sufficient to deprive the defendant of 
the right to prove particular acts of illicit intercourse. These 
facts are material, as they bear upon the question of consent, 
and may in some cases tend to explain or account for the 
condition of the injured female immediately after the allege 
rape, and it may also bear upon the credibility of the principal 

witness.’ 
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BY THE SAME AITTHOR. 


LAW OF RES JUDICATA: 

INCLUDING THK DOCTRINES OP 

JURISDICTION, BAR BY SUIT, LIS PENDENS, 

MERGER, &c. 

About 900 Royal 8tfO. 

Extrac'ts eron Select Letters, Law Journals, &c. 

The lli^ht Honorable Lo^d fftn'schell, Lord Chancellor of Eng- 
land — I am rnncli honoured by your wish to dedicate your work to me, 
and have much pleasure in acceding to your request. 

The Right Honorible Lord Maenaghfcn^ of the Judicial Committee 
of Her Majesty’s Privy Council — Permit me to congratulate you on 
tlie very s^iccessful minner in which you have accomplished your under- 
taking. and to say that 1 greatly admire the learning and research the 
work displays. 

The Right Honorable Tnrd Kobhonae, of the Judicial Committee of 
Her Majesty’s Privy Council-- A valuable addition to our law treatises. 

Tlic Iliglit Honorablo Sir RicJuiril Conch, of the Judicial Committee 
of Her Miijesty’s Ihivy Council — A valuable work, 

wiiitleij Stolics, Erq., C. S. I., C. I. E , Late Legal Member of the 
Viceroy’s Council— Valnahlo and interesting book. 

. Sir John ScoU, Judicial Adviser to H. 11. the Khedive -Excellent 
work on Res Jwliatfa. I have it in various ways and found 

it tnost sound. 1 wish we had in Egypt a few native lawyers such as 
India lias produced. 

The Honorable Sir Al-xandsr Miller, Kt., Q. C., Legal Member of- 
the Viceroy’s Council— The treatise on Kes Judicata by Rai Hukm 
Cliand, M. A., seems to me to have been prepared with ^reat care, and 
is an almost e-rhanslive refi-renee to all fhe extant authorities on a somo- 
whut recondite subject. In particular I have been very much struck 
with tins familiarity shown by the learned author with the American 
decisions. The learned author has collected and digested a vast mass 
of these iudgments, and presented the result in a clear and interrest- 
ingforin. Some idea of the care and labour bestowed upon the work 
may bo formed from the fact that the list of cases referred to Ells of 
itself 6 1 octavo pages of closely printed small type. 

The Honorable Sir Arthur Collins, Kt., Q. C., Chief Justme, 
Madras High Court — Learned and well arranged treatise on Rea 
Judicata- « i»os< valuallc and useful work. 



9 


The HbnoralU Mr. Lyttelton If* Bayley, Acting Chief Justice, Bonn 
bay High Court— A valuable work* 

The Honomhle Mr. C. A. Ifo^, Senior Judge, Punjab Chief Court— 
A very valuable book of reference. 

The Honorable Mr. Woo(tt urn^ 0. 8. J., Chief Coimnissioner, Central 
Provinces — A treatise of great learning »ud research, 

T. W. Crosthvaite^ Esq., Governor-Gen erafs Agent for Central India 
— The subject is one of inneh interest, and you appear to have treated 
it with much care and ability* Your work will, I am sure, be very 
•useful, 

Hon. MelcilU IV. Fuller^ Chief Justice, iSiipreme Court, United 
States. — Ynlnablc work on hes Judicata whicli I have found exceed- 
iiigly interesting. Yon mav w'ell he congratulated on your success 
in accomplishing a main object yon had in view in its pi-epanition.— 
that of showing practically the gmit advantage to the adininistrafioti 
of justice, of the knowledge of contempomry laws and decisions iu 
other countries. 

Jufge John F, Billon, Esq,, Author of Ccnninentaries on the Law of 
Municipal Corporations, and of the Laws and Jurisprudence of England 
and America — I have already read the preface and some parts of the 
text of the work — enough to satisfy mo of its great learning and iw- 
trinsic value. It is my purpose to read tlie woi’k consecutively at my 
earliest leisure. Allow me to say that I am amazed at the marvellms 
learning and industry which you have brought to this subject. 

Judge John F. Billon, Esq,—\ recently delivered an Address before 
the State liar Association of Xew Y'ork at Albinv. While there I 

•r 

met the accomplished Librarian of the New York State Law Jiibrary, 
who was equally astonished and pleased that the technical subject of 
Res Judicata as it exists in the English law should have been so ably 
and Ibarnedly expounded by a native of India. 

H, C, Blade, Esq.y Author of Treatises on ‘'The Iaw of Judg- 
ments,” 4c. — cannot refrain from expressing to you, in a more direct 
and personal manner, my high appreciation of the many exeelleueies of 
the work with w^hich 1 have been favoured, and my hope that yon may 
be encouraged to make further contributions to the literature of the law, 
to its advancement, I doubt not, no less tban to your own credit. 
That you and I — the one a representative of one of the very oldest 
civilizations of the globe, the other a product of almost its latest,-— 
separated, moreover, by half tho circuit of the earth — should both 
have travelled the by-ways of this difficult subject, and should, in the 
end, agree so nearly in the results of our labours, is surely a circum- 
stance deserving of mention between ns. 1 beg, therefore, that you 
will accept my congratulations npon your very valuable work, which 
shall occupy an honoured place in my library, as also tho assuranee vd 
my dictinguished regard. 
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R, B. 6^n^uio/t2| Law Librarian^ New^ York State Libraiy— -I 
liave had tlio pleasure recently of addings to this Library your work on 
Bes Judicata* I believe that no law boo|( has come under my obaer« 
vatiou during the 27 years of my service as Librarian of the Law 
Department of the Library which has commanded ray attention to as 
great a degree as this* The bo jk not only is well written and the 
subject thoroughly and broadly treated, but the remarkable feature 
disclosed by the work is that the author should be so familiar with 
American jurisprudence* You cite the American authorities 
as freely and familiarly as those of India and Great Britain, 
and have produced a work which can be used by American lawyers 
in American Courts. How you were able to do this while living 
ill a country so remote from oup own, in which I had 
supposed that thei*e were no lawyers who took the slightest interest 
in American Law, f am not able to understand. I am certain that 
no Enfflitth Intcijer lias yet shoica an pqnaf, degree of conversance ^oith our 
law and aathorliips. Judge John F. Dillon, of N. Y. City, than whom 
a more accomplished Jurist does not live in America, shares with mo 
the views herein expressed. I had quite a chat with him a few days 
ago concerning your book. I have just received a letter from him in 
which he states that jou are preparing a work on Fraud, also that 
you have some thought of coming to this country on a tour of obser- 
vation. I sincerely hope that you will come and that I shall have the 
pleasure of welcoming you to this Law Library which is oue of the 
four largest in the world, now having of-, 000 volumes on its shelves# 

Frank C, Smith, Esq,, Editor, Amerieaji Lawyer, — The work is oue 
of particular value to practitioners, but especially to scientific students 
of law. I wish to commend most heartily the spirit and method which 
churacterizes your vvork. 1 believe the time is fast approaching when 
the standard works of law will deal more largely with Comparative 
Jurisprudence tliau has been the c.ase in the past. Your book is ah 
admiraUe pioneer in this coming field of legal literature. 

Preface to Mr. Van Fleet's treatise on Rcj Judicata, dated Septem- 
ber 181)5. — When the manuscript of the present work was about com- 
pleted, I received a book published at Delhi, India, entitled ‘‘The 
Law of Bes Judicata/' by Ilukm Chand. I am indebted to this excel- 
lent treatise for valnahli ad iiiions to the present work. As I had no 
access to the Indian reports, 1 have quoted Mr. Chand's statements as 
to what these cases decided, always giving him proper credit’*'. The 
ability and learuiug of the author will be manifest to those who read 
the quotations from Mr. Ohaud’s book. 

The Law Times, Loudon, 28th July 1894.— This is a work disclosing 
great industry aud learuiug combined with a very clear apprehension 
of legil principles Mr. Chnnd demonstrates most clear- 

ly the advantage gained by extended study in a single branch of law; 
and his present treatise will be found to be exhaustive of his subjects# 

• Intheftrit volume aloae, out of 6i:lp;kgof as many as 135 are taken bodily 
Irom Mr. Chand’e work. 



It is ciiiri .6118 to seo ib« {nrio^ples of Ibk of tbe 

by oitstions fromi American fext>vorken onA JWi^gea, nn4 fa 

India and fiBgioiid. But here tbey tTOi and tberelcm Ht/hted w 4f 
we snppose no legal pnntiptee how iem iSomtioted iefm. Wo We 
no ir&tiiee •» Evglani doaling nritb this aabjeet. ATonot we Tentere to 
say, eo^hope to exeet Mr. Chand^o icork. Tbc trae imtare of Bet Jwii^ 
taio is well defined — its differenee from estoppel with wbi^ it is often 
eonfonnded. Questions of jurisdiction, of persons afiected, witb ample 
quotations from all possible sutborities, find their setting here. No 
porlion can be selected which is better thun the rest, all i» marked hi/ 
ihorovghnete and appreeiaiion. We need not say we recommend the 
Tolume to all who desire to possess an exhaustive treatise upon a Tery 
important subject. 

The Law Jottrnal, London, 7tli Jnly 1894. — The work is a remarknhh 
monument of industry and research. It appears to> bo a book of which 
any school of law might justly be prwid. Its stuteimmtK are well and 
cleariy expressed, and its arraugemeut and plan arc logicsil and c«>tii- 

prebenrive We congmtiilato Mr. Hukin Chand on 

nav'wg effeetisely filled a vacant place iu the shelves of our law 
libraries. 

The Law Quarteilij Beriew, July I S94. — This is a remarkable book. 

. . . . It is a stupendous book Tiie Author claims 

that he has referred iu the test to four thousand cases, aud to all the 
American and English text-books ou the subject. He also makes 
copious references to French author.^ aud to writers on the Civil ]jaw. 
As far as can be gathered from a cursory ins]>cctioii, Mr. Hukiii Chand 
seems to have really done all that he claims to have done. His aotho- 
rities seem, all of them, to have been carefully selected and judiciously 
compared. Mr, Hnkm Chand writes excellent Euglisb. He rarely 
makes a slip ; aud his bingnage is clear. He must also bave a good 
knowledge of Latin and French. Tho book impresses one favourably : 
bis quotations are apt, bis arraugement is good ; and his own remarks 
are sensible. 

The Law Noiee, December 1894.— Tliis is an enormous and exlmus- 
live work. It deals most thoroughly witb subjects which iu ordinary 
hooks are not sufficiently dealt with, and is a perfect mine of decisions 
on the doctrine it touches. We have but tasted at this fountain-head 
of learning. We congratulate the author on having compiled such 
a monumental work. 

The Juridical Bevkw, January 1 895. — This work is sometliing of 
a novelty in our legal literature. The chapters ou jnrisdiction and 
foreign judgments are of great general interest, presenting, as they do, 
e very complete statement of the Et^lish and American case law on 
these snl^eots. As soeb they will awrd valuable aid to the student 
of iuteroational private law. The citation of authority appears to be 
fully up to date. Apart from the legal profession in India, tor whom 



i$ piuncifyiUy t}id9d elsewh^e wlio bavd Qooa^on fo oonn^; 

ifee Work will no ctoabt find the hope of the aatbor to be realieedt tfaal, 
*^08 arepertoiy of a mess of legal learning on the Bnbjecie treated in il^ 
it will not fail to be^ useful in any oounll*y/^ 


Law Book Sews^St. Paul, Minn, United StateSf October 189t,— -The 
author of this lenined treatise, Kai Hukin Chand, M. A., is the Chief 
Judge of the City Court of Hyderabad, India. Deeply versed in the 
learning of the English Courts and tlie traditions of English Juidspru- 
dence as well as in tlnit of his own country, he adds to these qualifi-* 
cations a minute and scholarly acquaintance with several other systems 
of law, ancient and modern, and a fluent mastery of several languages* 
He brings to bear upon the very difficult and intricate subject which he 
has chosen to treat the intellectual subtlety chamcteristic of his race^ 
and also n breadth of view, a cayacUy for generalization^ and a faculty 
for patient andexhanstive rescaich, which were less to be expected. The 
W'ork before us embodies what is probablj the most thorough examin- 
ation of the subject of lies Judicata which has yet appeared in any 

language The motive (we might almost say the inspiration) 

which has mainly guided the author in the preparation of this work, 
and which has influenced his views on many ofits most recondite topics, , 
is his strong hope that the jurisprudence of the various civilized coun- 
tries of the world, in regard to the great principles of the law, may ul- 
timately be brought into some semblance of harmony, and a strong 
conviction of the assistance wliichthe courts, and even the legislatures, 
of each country may expect to derive from a comprehensive acquaint- 
ance with the systems in I’orce in other juiisdictions than their own. 
'J'hat tliesc views are sound and wise cannot well be denied. ' Still less 
can it be doubted that their general recognition in this country would 
be productive of much advantage to our jurisprudence. . » . 

We cannot but think that the rational development of jurisprudence in 
this country would be much furthered by the general study by our 
courts and lawyers ol such works as this of Hukm Gband’s. Here 
he has brought together, in reasonable compass, all the learning of 
the English, Indian, American and British Colonial Courts, on a 
subject which, even at this day, bristles with difficulties and 

disputed points 'I'he doctrines of the writer 

are sound and sensible, and founded upon the very best authortties 
extant. The reasoning, moreover, is generally clear and convincing, 
the treatment is exlmuslive, and the style is easy and lucid. 
As the book is mainly intended for the courts and profession 
in the author’s own country, we find, as we should expect, that 
the citations to the Indian reports are very complete. But he has also 
done full iustico to the decisions of the various courts of E^land, 
and has not neglected those id England’s other Colonies and Depen- 
dencies. But the most surprising feature is the author s extraordinary 
familiarity with the American cases. Without making an arithmebcal 
calculation, wo venture to say that all the most impori»irt aut^ritoes 
on the subject of Res Judicata, from the Federal an^the State Courts, 
will be found quoted or referred to in this volume. Textwnters, teo, 
of aU countries and times, have lent their aid. Thp contmeatol jut ists. 



Iiiloh BB Potilieri LacoiDbe, aiid Moreau, are frequently referred to, and 
on almost every page we find an extract from cue of the Btundard 
American treatises, such ns Story on the Conflict of Laws, Bigelow on 
Estoppel, Freeman on Judgifients, or VainFleet on Colluterul Attack. 
With this gieat wealtn of material at liis command, with n broad and 
discriminating intelligence, and with patience to unravel all the intri- 
cacies of the subject, we should expect the jurist to produce u really 
valuable contribution to the literature of the law ; and this expectation, 
in our judgment, Hukin Chand lias fully realized. By H. Campbell 
Black, Bsquire, Author of Treatises on “The law of Judgments^’* 
“ Constitutional Prohibitions/* “Tax-Titles/* &c. 

The American Lome RegUter and Review, Januarj^ 1895. — This for- 
midable work, which lies before us for review^ is a tribute and further 
recognition of this grand triumphal march which has circled tiie world 
and telis us anew how in these g!*eat Anglo-Saxon Empires, over 
which float the Cross of St. George hud the Stains and Stri])es, there is 
a still greater force than the British Ouk at work to protect against 
trespass vi et annin. Thousands of jurists and judges are applying the 
8a!ne principles, drinking from the same fountains, solving the same 
problems, working out the evolution of law and equity along the same 
lines, with the same underlying aim and thought in view, and obedient 
to the same jurisprudence. Kecognizing this common ancestry and 
common loiiudabion of our corntnon law, this learned Indian jurist ex- 
presses in Ills preface the conviction That courts, and, to some extent, 
even the Legislatures of one country, do not derive that assistance 
from the deliberations and declarations of eminent jurists and judges 
of other countries to which their high judicial value entitles them ; and 
lawyers in every country often devote their time and eiuM-gics to the 
discussion and determiimtiou of questions that have been already most 
fully debated and elucidated in others, Eimctinents are thus some- 
times made and cases frequently dis|)osed of in one country, in accord- 
ance with principles which are there regarded as indisputable, but 
which are not only in diiect conflict with those recognized and acted 
upon elsewherey but have themselves, in some instances, afU^r a long 
trial, been found inconsistent with the proper administration of justice, 
and deliberately abrogated or tacitly relinquished as uu.souik1.’' It has 
been thought proper to quote freely from these two great writers (the 
other being Judge John F. Dillon) >vho seem to clasp hands across the 
seas, because they indicate and vindicate the broad spirit of pLilosophy 
with which our friend, writing “ under Indian skies,** hns approached 
a branch of the law which is to-day of equal import at the base of the 
Rocky and Himalaya mountains* 1 find it in my heart to wish that 
the I^w Register would give the space necessary for a reprint of the 
entire preface, so much does it commend itself as a convincing mono- 
graph illustrating “ the great advantage accruing to the Mnnicipal 
law of every coubtry, both in regard to its development and practical 
application! by a familiar acquaintance on the part of those concerned 
in its administration with the omresponding principles recognized and 
acted upon in other countries! an advantage cot restricted to any 
particular branch of laW| and extending even to the codified branches 



of Such a spirit, conpled with an infinite capaciij/ of rt 
reinforced by a indy judicial ability to co*ordiDatiey inarshali and wei^h 
painfully acquired knowledge so that the resulting erolution may be 
entitled to be christened may be?tairly attributed as the endow- 

ment which our learned author has brought to the consideration of the 
doctrine of res jtidirata in its application to civil proceedings, and 
which, as he says, ho has selected “ to form the subject of his work on 
account of its j^ractical importance and unusual difficulty The deci- 
sions of England, India and America are all laid under tribute to 
elucidate the principles laid down, and the French and Roman jurists 
have not been overlooked in tracing these principles to their eduroe. 
A fairly full index contributes to the utility of the book as a work of 
reference. The Btyle is cloar, concise anA attractive, bo far as it be- 
longs to the author, although the enunciation of principles often hae 
been left to the ipsissima verba of the judges or lawyers from whom he 
cit('s constantly and copiously. While the book is not likely to be 
thumbed over by the everj^-day case law practitioner, it is one that 
commends itself to the lawyer who believes that law should be studied 
as a science as well as practised as an art. It is certainly a most 
valuable contribution to legal literature.— Edward P. Alliusou. 


Harvard Law Iteview, November 1894. — A principal object of the 
author of this interesting treatise i», to show the great advantage to 
the administration of justice, of the knowledge of contemporary laws 
and decisions in other countries. This object has been most faithfully 
and sitccessfnlly carried out. An enormous mass of authority has been 
intelligently gathered from the reports and from approved text-writefs 
of England and. the United States, as well ns from the states of 
British India ; and the advantage thereby gained is surely no slight 

one The book is one to be cordially welcomed ; and one 

that niny well find a wide use in our country. The mere fact that the 
decisions of three great nations are brought together is enough to 
secure the work that place in legal literature which is due to useful 
originality and broad harning. But besides this, it gives to the 
American lawyer authorities equal to that contained in any work on 
the subject by an author of his own country, and to the student of law 
it presents a fascinating picture of the application of the Common 
Law to new and sti*ange circumstances* 

Law Book Neivs, 8L Paul 3[inn. United States, Angnst 1894* A 
COSMOPOLITAN JURIST IN INDIA— This book is of more than 
ordinary interest because of the extraorjnary breadth of learning 
shown by the author. The volume indeed shows a wide range of 
study and research. Besides the familiarity which is to be expected 
with the Indian, British and Colonial Reports, the learned author dis 

i lays a knowledge of Continental jurisprudence and American Case 
law that would put English lawyera and law-writers to the blush, if 
they considered ignorance of American law a thing to blush for. His 
pages fairly bristle with citations and Quotations of American casesi 
including recent decisions from the puolications ot the Nntional Rs- 
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Sjratatn. He seems to baTo followed a Irvif metioit 

n tile trestmeot his sebjept, end to have msda use of matter dmwn 
rom the aUh-e field uf latem^ionol jurisprodence. 

The AmATtean Law Revtetv^'Sovemhev have received a 

nost learned and exhiiustxve work on the Law of Hes AdjaiUeafa^ 
vritten by Hon. Hukm Chaiid, M.A. The learned author shows 
lingular insight^ for a foreigner, into our eotnplicatorl Federal and 
$tute Systems and the i*elatiou of the two systems to each other. 
Fudge Dillon, in his letter to the publisher of Albany Law Journal, 
itates that Judge Chand has furnished a work 'Mn which this techni- 
and recondite subject is treated with exhaustive loiirniug:’^ a 
itatement in which we are fully prepared to concur. 

The Unifersify Law Review^ January 1895 — The extension of the 
lomain of Anglo-American law as an interesting illustration in this 
rolume of nearly eight hundred pages which conies to us from Delhi. 
American decisions abound in the citations, among English and Indian 
luthorities ; and the student of general jurisprudence will find much 
vhich will aid him in an investigation into the ossential elements upon 
vhtch the quieting effect of a judicial decision upon a controversy 
Icpeiids . . • • It appears to us that tho work of Afr. Chnnd is a 
7cry valuable exposition of the present condition of the law, and useful 
lere iu any thorough research into the principle of Res Judicata. 

The Kaums Ci^y Star^ April 7tli, 1895. — Lawyers, who vidt the 
State Library, are very much interested in a new work written in far 
)ff India, which J. L. K.iiig, the State Librarian, has recently placed 
m the shelves. It is entitled ** A Treatise on Ties Judicata,^' and is 
Jie work of Hukm Chand, a native of India, Chief Judge of the City 
!7ourt of Hyderabad, Deccan. Mr. King’s attention was attractod to 
he work by a review of it from the pen of John F. Dillon in the AL 
tany Into Journal, . . • Lawyers sav tlie book is a miicli needed 

me, and Judge Uillon, in his review of it, said it ranked high among 
he law literature of the world. 

The Topeka Daily Capital, April 7tb, 1895. — A new and valuable 
Treatise oa the subject of Res Judicata has been received at the State 
jibrary, the gift of the author, Hukm Chand, Chief Judge of the City 
3ourt of Hyderabad, India. The work is the most voluminous now 
contained in the Library on this particular subject, which is treated 
^xhaustivcl}* in all its phases. All the law repoi*ts of Great Britain and 
ho United States having any bearing on the question are cited, to- 
other with reports and legal publications of other countries, aud full 
references to tne decisions. 

EXTRACTS PROM INDIAN JOURNALS. 

TJie hfadroi Law Journal, August 1894.— It will prove a 
iddition to the lawyers’ shelf. The research of the author is highly 
praiseworthy. In the loaming and comprehrasiveness of the book it 
s much superior to 3Ir. firuughUm^s which we have noticed iu ouir 



pAgfis before and to the Tagore Lectures of Mr. Casporsz. ’We can/ 
confidently say that very few Indian pablications in the fidld of law., 
come up to the level of ability attmned the author* 

The Englishman^ 22nd August 1894. — One of the most noiahle trea^ 
Uses of recent years is the massive volume on the ^*Law of Res Judicata^’ 
by Rai Hukm Chand, M. A. It is impossible not to admire the oou* 
rage of the author in attacking a snbject of such voatuess and com- 
plexity^ and the briefest examination will suffice to show that he brings 
to his task the necessary qualities of patient industry, lawyer-like 
sagacity, and lucid exposition. The work is^ undertaken with the ob- 
ject of showing that the continental text-books and the decisions of the 
American and Colonial Courts may form a valuable auxiliary to the 
literature of the Indian Law Courts. It would be difficult, indeed, to 
exaggerate the value of a work which would focus the law of res judi* 
rata of civilised nations. And when the enormous difficulties of the 
subject are considered, the present treatise must be regarded as wander^ 
fnlly comprehensive and exhaustive* In his first chapter the author 
deals with the doctrine of res judicata, while the various questions 
connected with the “matter in issue/^ the “decision'' and the “paras" 
occupy the next three chapters. The subject of the Jurisdiction of 
Courts are treated at length in three chapters, and in the concluding 
two chapters we have judgments inrem and foreign judgments. To, 
complete the work, the doctrine of bar by suit, of lis pendens, of bar 
by jointness, of merger and other cognate subjects are discussed in 
three additional chapters. The literature on these subjects, both in 
England and India, is very scanty, and the present work will be all . 
the more welcome on that account. At the risk of adding to its 
size the author has been careful to employ the ipsissima verba in the 
enunciation of important principles, and even in the statement of 
propositions of law He has succeeded in collating with the utmost 
clearness an extraordinary mass of judgments, and the literary 
treatment of his subject leaves nothing to be desired. 

The Civil and Military Gazette, I2th Javnaxy 1895. — The learned 
author of the treatise before us may well describe the frnit of his la- 
bours as “ a repertory of a mass of legal feaming." It constitutes, in ‘ 
fact, a perfect library in itself, and, comprising, as it does, excerpts 
from all the more important judgments of the English, Indian and 
American Courts upon the subject with which it deals, such a store- 
house of information cannot hut prove to be of the utmost value to the 
legal practitioner in this country. The bulk of the volume, and the 
exhaustive character of its contents, may in some wise be gathered 
from the fact that the mere enumeration of the cases cited or referred 
to occupies no less a space than 61 pages of closely printed matter. 
Truly a magnum opus, and one of which an author might justly feel 
proud 1 But it is not merely upon the size and comprehensiveness of 
the treatise that we have to compliment Mr. Hukm Ohand. The whole 
arrangement and treatment of the various intrioate topios dealt witli 
thoroughly deserve the high praise which the work has r^eived from 
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6ucb eminent legal authorities as Lord Hobhoase, Sir B. Conchy Sir A. 
Collins^ Sir A. Miller and others. In addition to the volume before 
us^ Mr. Arthur Casperz and Mr. Broughton have each brought out 
works on the subject. While» how6ver» the two latter have produced 
excellent text-bookS| it is no disparagement to them to say that Mr. 
Ilukm Chand stands forth ns a giant, piling up, for the benefit of tlie 
practical lawyer, an *^Ossa upon Pelion and an Olympus upon Ossa** 
of extracts from judicial decisions, of dicta of celebrated judges, nnd 
opinions of judicial writers. And, in this connoction, we note with 
pleasure, as evidence of the non-insularity of the author’s learning 
and research, the frequent quotations in their own language from 
the writings of French jurists. It being impossible within the limits 
of a brief review to do adequate justice to the treatise before us, it 
must suffice to point out that, in testing the value of the work, we 
have failed to discover the omission of references to any important 
decisions. 

The Indian Daihf News, 12th June 1894. — Whatever may be Hukm 
Chand*s other qualifications for the task of elucidating this topic, there 
can be no question that he possesses the very necessary ones of great 
industry and extensive acquaintance with the literature of the doctrine. 
The book seems to us to thoroughly deserve the description the author 
himself gives of it, when he speaks of it as a repertory of a moss of 
legal learning,’^ and while wo think the book will do far more than 
fulfil the requirements of the legal practitioners of this country. . . 

we must admit that, notwithstanding his researches amongst the work 
ofBoman, French and American Jurists, Mr. Hukm Chand appears 
not to have overlooked the less ambitious, but perhaps not less valuable, 
efforts of the High Courts of this country towards the elucidation of 
the doctrine. We have tested Mr. Hukm Chand*s work in this re- 
spect in connection with the application of the rule of Res Judicata to 
rent suits, and we have found it fully up to date. We can, therefore, 
safely recommend the work to those who seek for the latest ruling on 
the subject. 

The Madras Mail, 8th June 189 — In Mr. Hukm Chand's volume 
there are a good many hours of solid literary comfort for members of 
the profession. In fact, there are about a thousand big pages contaiui ug 
a mass of inf ormation on a legal topic of the very first importance. 
The work is dedicated, by permission, to Lord Herschell, and the 
countenance thus given to it by the Lord High Chancellor of Great 
Britain, is a sufficient guarantee of its value. Mr. Hukm Chand has 
evidently devoted himself to his work with the greatest industry. Not 
the least satisfactory features of his treatise are the elaborate Tables 
of Contents and Gases and the Index. 

The Deccan Budget^ 27th April 1894.~One of the main objects of this 
magnum opus is to supply lawyers with an exhaustive, and withal a 
systematic, commentary on the law of res judicata and its cognate doc- 
trines. In doing this the labours of foreign Jurists, text-writers, and 
Judges have been fully availed of; another main object of tixe work 
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Doing to show praofioally the advantage} even to the domestic adimiois- 
tration of justice, of the knowledge of laws and decisions in other coun* 
tries. There are great difficulties invoked in this mode of treatment 
of the subject, especially as it requires a very large library of foreign 
works, and an accurate acquaintance with the minutest details of the 
laws of at least some foreign countries. The Right Honorable Lord 
Herschell} the Lord Chancellor of Great Biitain, has specially, after see- 
ing the greater portion of the work, permitted him to dedicate it to him. 
The language of his Lordship’s letter permitting the dedication shows 
beyond all doubt that he approves of the object of the work aud of the 
plan of treatment adopted. Mr. Hukm Chand’s maiu object is to 
induce other lawyers to adopt a similar node of treatment of legal 
questions in their works, aud a similar mode of dealing with them on 
the Bench aud at the Bar. The work is a vast mine of legal learning*, 
much of wliich is now available for the first time to Indian students. 
We know that for some years Mr. Hukm Ohaud has been diligently 
cultivating the languages of Paris and Berlin in order to be able to. 
consult the great continental jurists in the original. 


The Pioneer, 31st August 1895, — We are honestly able to congra- 
tulate the learned author on having produced a scholarly and exhaus- 
tive work which should be welcomed in every law library. Mr. Hukm 
Chaud has devoted to his subject an amount of labour and research 
wliich deserve the very highest praise. The doctrine of Ites Judicata, 
though recognised in every civilised country, is not only very vaguely 
understood, but is also incomplete and often obscure. The task whicn 
Mr. Ilukm Chand has set himself is to discuss the principles of the 
\\i\v oi lies Jiidicaia, not merely from an Indian, or even an English 
point of view, but by collating and examining the corresponding prin- 
ciples recognised and acted upon in all civilised countries in which 
Roman Municipal law forms the basis of their judicial administration. 
This implies an amount of labour and research which is simply enor- 
mous. lu the absence of any definite or recognised Code, it is only 
natural to suppose that a host of contradictory and conflicting judg- 
ments have been passed. It is to meet this want that Mr. Hukm 
Chaud has brought out the present treatise. He first of all gives a 
general conception of the doctrine of lies Judicata, and then presents 
the law by way of a review of the cases upon a statement of their 
facts. This necessarily involves an exhaustive examination not only 
of the jurists of different nations, but also of the rulings of the differ- 
ent Courts. This as regards English, French and especially Ameri- 
can cases has been most exhaustively done. Mr. Hukm Chaud writes 
in a clear and easy style, and whilst endeavouring to critically apply 
the recognised priuciples avoids in the case of conflicting judgments 
passing his own opinion. He has adopted a scientific arrangement of 
the subject under different heads, with the result that he has produc- 
ed a work invaluable to the student and to the legislator. It is almost 
impossible to overestimate the value of this treatise to the latter func- 
tionary, for it presents in a compact form all the materials necessary 
for codification* In the meantime, before any steps can be taken 
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towards codification, it is necessary tliat this important branch of the 
law should receive special study, and shonld form a separate and 
obligatoiy coarse in eveiy lawyer’s training ^d education. For this 
purpose the present work con be safely recommended as a pioneer on 
a comparatively new field. 






